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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN 
THE STATE SUPREME COURTS. 


LIFE. 
In re BRINSON. (No. 1407.) 


(United States District Court, S. D. Mississippi, Jackson Division. 
December 16, 1919.) 


262 Federal Reporter 707. 


BANKRUPTCY—TRUSTEE ACQUIRES NO INTEREST IN SUR- 
ENDER VALUE OF EXEMPT INSURANCE POLICY; 
“PROCEEDS.” 


Under Hemingway’s Code Miss. §§ 1813, 1814, exempting from debts 
of the insured the proceeds of a life policy to a certain amount, whether 
payable to his estate or to others, and which, as construed by the Supreme 
Court of the state, includes as “proceeds” of a policy its surrender value, 
the trustee of a bankrupt in that state takes no interest in a pol'cy held 
by him, under bankruptcy Act, §§ 6a, 70a (Comp. St. §$ 9590, 9654). 

(For other cases, see Bankruptcy, Dec. D’g. § 143[12].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Proceeds.) 


In Bankruptcy. In the matter of A. C. Brinson, bankrupt. On petition 
to revise order of referee. Reversed. 
Magee & Gibson, of Monticello, Miss., for bankrupt. 


Hotmes, D.J. This is a petition for revision of an order of the refe- 
ree holding that the trustee in bankruptcy is entitled to the cash surrender 
value of an insurance policy on the life of the bankrupt, and requiring 
the bankrupt to pay to the trustee the amount of such cash surrender value 
before being entitled to claim said policy as exempt. 

Among the assets listed in the bankruptcy schedule was a life insur- 
ance policy for $1,000, payable to the wife of the bankrupt as beneficiary, 
but with the right reserved to the insured to change the beneficiary by 
written notice to the company. The cash surrender value of the policy up- 
on the filing of his petition and on the date.of adjudication was $249. 
This amount, as well as the policy itself, is claimed exempt by the bank- 
rupt. ’ 
When he filed his petition the bankrupt also claimed as exempt cer- 
tain real estate and $250 in cash out of $996.58 which he had on hand. 


9°75'76 
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The claim for land exemption was denied, and the one for $250 in cash 
allowed by the referee, and no appeal was taken from his order in either 
instance. 

But the trustee demanded payment of the sum of $249, which was 
the cash surrender value of the insurance policy, and the referee entered 
an order requiring payment thereof by the bankrupt within 30 days, and 
providing that, should the bankrupt fail, within said time, to comply with 
the terms of said order, then the trustee was directed to take the necessary 
steps to obtain from the insurance company the said sum, either as cash 
surrender value or loan value, for the benefit of the creditors of the 
estate. Ten days were allowed in the order in which the bankrupt might 
appeal therefrom, which appeal was duly taken. 

The bankrupt cla ms that the cash surrender value of the policy is 
exemp* under the Mississippi law. The referee after quoting section 70a 
of the Bankruptcy Law (Act July 1, 1898, c, 541, 30 Stat. 565 [Comp. St. 
§ 9654]), says in his certificate: 

“I think the creditors are entitled to the cash surrender value of the 
policy. The oe Court of the United States, in the case of Cohen v. 
Samuels, 245 U. 50, 38 Sup. Ct. 36, 62 L. Ed. 143, decided in 1917 the 
exact question re presented, which is, of course, decisive of the instant 
case.There the policy was payab‘e to the wife of the bankrupt as bene- 
ficiary, but the r'gh* was reserved to the bankrupt to change the policy 
at will, The court held that,.under section 70a of the Bankruptcy Act, 
the creditors were entitled to the avails of the policy.” 

Section 6a of the Bankruptcy Act is as follows: 

“Sec. 6. (a) This act shall not affect the allowance to bankrupts of 
the exemptions which are prescribed by the state laws in force at the time 
of the filing of the petition in the state wherein they have had their domi- 
cile for the six months or the greater portion thereof immediately peded- 
ing the filing of the petition.” Act July 1, 1898, c. 541, 30 Stat. 548, § 6 
(Comp. St. § 9590). 

The claim of the trustee to the cash surrender value of this policy 
depends entirely upon section 70a of the Bankruptcy Law, which provides 
that the trustee of the es*ate of a bankrupt, upon his appointment and 
qualification , shall be vested by operation of law with the title of the 
bankrupt, as of the date he was adjudged a bankrupt, to all of his pro- 
perty of des gnated kinds, “except in so far as it is to property which is 
exempt.” 

There is a proviso to subdivision 5 of section 70a which says that, 
when any bankrupt shall have any insurance policy which has a cash sur- 
render value payable to himself, his estate, or personal representatives 
he may, within 30 days after the cash surrender value has been ascertained, 
pay or secure to the trustee the sum so ascertained, and continue to hold . 
and own such policy free from the claims of creditors participating in 
the distribution of his estate, but that if he fails to do this the policy 
shall pass to the trustee as assets. 

It is obvious that sections 6a and 70a first preserve to the bankrupt the 
title to all property exempt to him by law, and in addition that the 
proviso to 70a gives the bankrupt the right to secure to himself any non- 
exempt insurance policy free from claims of creditors by paying to the 
trustee within a stipulated time the cash surrender value. The trustee 
takes no title to any life insurance policy which is exempt under the law 
of the state but, if the policy is not so exempt, the trustee takes a quali- 
fied title, defeasible by the bankrupt upon payment of the cash surrender 
value of the policy. 

I do not think the case of Cohen v. Samuels, 245 U. S. 50, 38 Sup. 
Ct. 36, 62 L. Ed. 143, is decisive of the question here, because there the po- 


licy was not claimed as exempt under the state law. There, as here, the 
policy was upon the life of the bankrupt, payable to another as beneficiary, 
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but with the absolute right in the insured bankrupt to change the benefici- 
ary without the latter’s consent, and there, as here, the policy had a cash 
surrender value, which the company was willing to pay to the bankrupt. 
But there, as here, the policy was not directly in words payable to the 
bankrupt, and therefore literally did not fall within the terms of the pro- 
viso that, when any bankrupt shall have “any insurance policy which has 
a cash surrender value payable to himself, his estate, or personal repre- 
sentatives,” he may continue to hold and own the same by paying to the 
trustee the cash surrender value thereof. The court held that under sub- 
division 3 of section 70a the trustee was vested w'th all powers which the 
bankrupt might have exercised for his own benefit, and that, although 
the policy was not payable to the bankrupt, it could have been so payabie 
at his own will and by his simple declara.ion. The effect of this decision 
is simply that, where the bankrupt has reserved to himself in an insurance 
policy the absolute power to change the beneficiary at his own will, the 
policy passes to the trustee, subject to the conditions of the proviso in 
section 70a, in the same way and just as if it were payable in words to 
“himself, his estate, or personal representatives.” But the decision does 
not hold that the trustee gets title to a policy, regardless of how payable, 
which is exempt by the sta‘e law, for the exemption in such a policy is 
expressly recognized by sections 6a and 70a of the Bankruptcy Act. 

In Holden v. Stratton, 198 U. S. 202, 25 Sup. Ct. 656, 49 L. Ed’ 1018, 
the court held that policies of insurance which are exempt under the law 
of the state of the bankrupt are exempt under section 6 of the Bankruptcy’ 
Act of 1898, even though they are endowment policies, payable to the 
insured dur'ng his lifetime, and have cash surrender values, and held, fur~ 
ther, that the provisions of section 70a of the act do not apply to poli- 
cies which are exempt under the state law. The court said: 


“As section 70a deals only with property which, not being exempt, 
passes to the trustee, the mission of. the proviso was, in the interest of 
the perpetuation of policies of life insurance, to provide a rule by which, 
where such policies passed to the trustee because they were not exempt, 
if they had a surrender value, their future operation could be preserved 
by vesting the bankrupt with privilege of paying such surrender value, 
whereby the pol'cy would be withdrawn out of the category of an asset 
of the estate; that is to say, the purpose cf the proviso was to confer a 
benefit upon the insured bankrupt by limiting the character of the interest 
in a nonexempt life insurance pol‘cy which should pass to the trustee, and 
not to cause such a policy when exempt to become an asset of the estate.” 


The Mississippi exemption statutes with reference to life insurance 
policies are found in sections 1813, 1814, of Hemingway’s Code, as follows: 


1813. (2140.) Amount of Life Insurance Policy—How Payable.— 
The proceeds of a life insurance policy, to an amount not exceeding ten 
thousand dollars upon any one life, shall inure to the party or parties 
named as the benefic aries thereof, free from all liability for the debts 
of the person whose life was insured, even though such person paid the 
premiums thereon. ‘ 


“1814. (2141.) Amount of Life Insurance Policy—Payable to Execu- 
to’ —The proceeds of a life insurance policy not exceeding five thousand 
($5,000.00) dollars payable to the executor, or administrator, of the in- 
sured, shall inure to the heirs or legatees, freed from all liability for the 
debts of the decedent, except premiums paid on the policy by any one other 
than the insured for debts due for expenses of last illness and for burial; 
but if the life of the deceased be insured for the benefit of his heirs or 
legatees at the time of his death otherwise, and they shall collect the same, 
the sum collected shall be deducted from the five thousand ($5,000.00) 
dollars and the excess of the latter only shall be exempt.” 


Laws 1908, c. 175, in effect February 20, 1908. 
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In Dreyfus v. Barton, 98 Miss, 758, 54 South. 254, the Supreme Court 


of Mississippi held that the cash surrender value was “proceeds” of a life 
insurance policy, and exempt under these statutes. The court said: 

“This statute exempts the whole proceeds, or any part of it, whether 
the value accrues during the life or after the death of the insured. The 
cash surrender value of the policy is just as much ‘proceeds’ of the policy, 
within the meaning of the statute, as would be the full amount after the 
death of the insured. In other words, when the person insured dies, the 
proceeds of the policy are exempt; while he lives, if the policy acquires 
a cash surrender value, this cash surrender value is ‘proceeds’ within the 
meaning of the statute, and exempt so long as the value in either case does 
not exceed three (now five) thousand dollars. Any other construction of 
the statute would impair, if it did not destroy in some cases, the object 
of the statute.” 

This case was cited, quoted, and followed in King v. Miles, 108 Miss 
732, 67 South, 182. ; 

The fact that the insured reserved the absolute right to change the 
beneficiary did not destroy the exempt character of the proceeds of the 
policy, although the exercise of this right might change the statute 
under which the exemption would fall as a matter of law. If the bene- 
ficiary were changed from the wife to some other “party or parties 
named as beneficiaries,” the proceeds would still be exempt under section 
1813; if changed “to the executor or the administrator of the insured,” 
the exemption would come under section 1814. See, also, Allen v. Central 
Wisconsin Trust Co., 143 Wis. 381, 127 N. W. 1003, 139 Am, St. Rep. 1107; 
Chandler v. Traub, 159 Ala. 519, 49 South. 240; Young v. Thomason 
(D. C.) 179 Ala. 454, 60 South.272; In re Morse (D. C.) 206 Fed. 350; 
In re Carlon (D. C.) 189 Fed. 815; In re Orear, 189 Fed. 111 C. C. A. 150; 
In re Booss (D. C.) 154 Fed. 494; In re Johnson (D. C.) 176 Fed. 591; 
Steele et al. v. Buel et al., 104 Fed. 968, 44 C. C. A. 287; In re Pfaffinger 
(D. C.) 164 Fed. 526; In re Young (D. C.) 208 Fed. 373. 

It follows, in my judgment, that the order of the referee should be re- 
versed, and an order entered setting aside this policy, together with the 
cash surrender value thereof, to the bankrupt as exempt property under 
the Mississipi law. é 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
JAMES. (No. 10253.) 


(Appellate Court of Indiana, Division No. 1. April 21, 1920.) 
127 Northeastern Reporter 11. 


2. INSURANCE—WHETHER EVIDENCE REBUTS PRESUMP- 
TION OF DEATH FROM ABSENCE HELD FOR JURY. 


Where, in an action on a life insurance policy, the presumption of 
insured’s death from an absence of seven years is invoked, and there is 
any evidence tending to rebut such presumption, it is for the jury to say 
whether such evidence is sufficient to do so. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Superior Court, Vanderburgh County; Louis O. Rarch, 
Special Judge. 
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_ Action by Mary E. James against the Equitable Life Assurance 
Society of the United States, Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


' Phillip W. Frey and John D. Welman, both of Evansville, for appel- 
ant. e 

McGinnis & Wittenbraker, Wm. P. Miedreich, and Stone & Kreutz- 
berger, all of Evansville, for appellee. 


Remy, P. J. Action by appellee against appellant on a policy insuring 
the life of appellee’s husband. There was a verdict and judgment for ap- 
pellee. The only assigned error is the ac.ion of the court in overruling 
the motion for a new trial. 


On the trial there was no direct evidence of the death of the insured 
but evidence was subm‘tted by appellee showing his disappearance more 
than seven years before the commencement of the action; that at the 
time of his disappearance insured was 53 years of age, was married and 
living with his wife and children for whom he had great affection; that 
he was at the time addicted to the excessive use of intoxicating liquor; that 
he had had pneumonia which left him in poor health resulting in his 
acquiring the moiphine habit, because of which he had contemplaied sui- 
cide; that snce hs disappearance no information whatever as to the 
whereabouts of the insured had been received, though diligent search 
had been made by his family and friends. On the other hand, appellant 
submitted evidence tending to show that a short time before his disappear- 
ance the insured had committed the crime of forgery; and two witnesses 
testified on behalf of appellant that they had each seen him alive since 
his disappearance. 


The only quesiions involved in this appeal relate to the law governing 
the presumption <1 death which ar’ses from an absence of a person after 
the lapse of-seven years. It is conceded by appellant that a presumption 
of death may arise from the continued and unexplained absence ot a per- 
son from his home or place of residence for seven years. Appellant, how- 
ever, contends that, under th evidence in the case, at bar, there is no state 
of facts from which such a presumption could have arisen; that such pre- 
sumption arises only from an unexplained absence; and that where the 
absence is explained, or the person has been seen during the pericd of his 
absence, the presumption does not arise. These questions are presented 
under alleged errors of the court in the giving and refusing to give cer- 
tain instructions, end that the verdict of the jury is contrary to law. These 
alleged errors will be considered collectively. 


[1-3] The presumption of death, which arises after a continuous ab- 
sence for a periol of seven years, of one who left his home for a tem- 
porary purpose, and from whom no tidings have been received, is not a 
conclusive presumption, but may be rebutted by proof of facts and circum- 
stances mconsistent with, and sufficient to overcome, such presumption. 
Policemcn’s Benev. Ass'n v. Ryce, 213 Ill. 9, 72 N. E. 764, 104 Am. St. 
Rep. 190. When, in an action of this kind, there is any evidenc: tending 
to rebut the presumption of death, arising from such absence, it is for the 
jury to say whether such evidence is sufficient to rebut the presumption. 
Kennedy v. Modern Woodmen, 243 Ill. 560, 90 N. E. 1084, 28 L. R. A. (N. 
S.) 181; 4 Wigmore, 2490. The fact that insured, at the time of his 
disappearance, wa» guilty of the crime of forgery, and may have been a 
fugitive from justice, was properly admitted in evidence to rebut the pre- 
sumption of death arising after seven years’ absence; but the proof of 
such fact did not, as a matter of law, overcome the presumption of death. 
Mutual Benefit Ins Co. v. Martin, 108 Ky. 11, 55 S. W. 695; Winter v. 
Supreme Lodge, 96 Mo. App. 1, 69 S. W. 662. 
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[4. 5] We hold that the evidence introduced by appellee was sufficient 
to raise the presumption that the insured was dead at the time appellee 
commenced this action. However, if it can be said that the evidence sub- 
mitted by appellant establ'shes, as a fact, that the insured had been seen 
alive at any time during the seven years’ absence, the presumption of death 
arising from such absence, as shown by the proof of appellee, would be 
fully rebutted. Two witnesses were produced by appellant, each of whom 
testified to having seen and talked with insured since his disappearance. 
One of these w'thesses was directly impeached, and the testimony of the 
other contained many inconsistent and contradictory statements relative 
to material matters. It is apparent from the verdict that the jury did not 
believe the statements made by these witnesses, and therefore disregarded 
their testimony. It was within the province of the jury so to do. Lawlor v. 
State, 53 Ind. App. 24. 99 N. E. 487; Kennedy v. Modern Woodmen, 243 
Ill, 560, 90 N.E. 1084, 28 L. R. A. (N. S.) 181; Policemen’s Benev. Ass’n 
v. Ryce. 213 Ill. 9, 72 N. E. 764, 104 Am. St. Rep. 190. The verdict of the 
jury is sustained by the evidence. 

[6] The instructions when taken as a whole fairly state the law. The 
instructions tendered by appellant, so far as they are applicable, were 
covered by instructions given by the court on its own motion. 

Judgment affirmed. 


NEW ENGLAND MUT. LIFE INS. CO. OF BOSTON, MASS v. 
BROOKS. (No. 9977.) 


(Appellate Court of Indiana, Division No. 1. April 23, 1920.) 
127 Northeastern Reporter 17. 


1. INSURANCE—FORFEITURE PROVISION FOR NONPAY- 
MENT OF PREMIUM ENFORCEABLE IN ABSENCE OF 
STATUTE. 


An express provision in a policy of life insurance that if the premium 
or prem'um notes are not paid in accordance with the terms of the policy 
the same shall be void is enforceab!e, in the absence of a statutory enact- 
ment to the contrary. 


(For other eases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE—ACCEPTANCE OF NOTES FOR PART OF FIRST 
PREMIUM HELD NOT TO VIOLATE STATUTE REQUIRING 
PAYMENT OF PREMIUMS IN ADVANCE. 

Where a life insurance company accepts part cash and three premium 
interest-bearing notes covering the first annual premium with the agree- 
ment that the policy would be forfeited if each of such notes was not paid 
at maturity, such action was not in violation of a statute providing that no 
policy of life insurance shall be issued or delivered unless it shall provide 
that all premiums shall be payable in advance. 


(For other cases, see Insurance, Dec. Dig. § 137[4].) 


3. INSURANCE—STIPULATION THAT POLICY WAS ISSUED 
FOR ADVANCE PAYMENT OF PREMIUM HELD NOT TO 
ESTOP INSURER TO SHOW CONTRARY. 

That a life insurance policy stipulated that it had been issued in con- 
sideration “of the payment in advance of $30.90,°* * * and the pay- 
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ment of a like sum on or before the 7th day of April each year thereafter,” 
the policy to be void in case of nonpayment, did not estop insurer from 
showing as matter of fact that the payment of the full amount of the 
premium was not made at the time the policy was issued, but that for a 
part of the annual premium three notes executed by insurer were accepted 
by the company. 


(For other cases, see Insurance, Dec. Dig. § 141[3].) 


4. INSURANCE—LEADING INSURED TO BELIEVE OVERDUE 
PREMIUMS WILL BE RECEIVED ESTOPS INSURER TO IN- 
SIST ON FORFEITURE. 


An insurance company will be estopped to insist upon a forfeiture 
for nonpayment of premiums or premium notes if by an agreement, either 
express or implied, by its course of dealing it leads insured honestly to 
believe that the payment of premiums or premium notes will be received 
after the same are due. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


5. INSURANCE—COURSE OF DEALING HELD NOT TO RE- 
QUIRE INSURER TO ACCEPT OVERDUE PREMIUM NOTE 
AFTER DEATH. 


Where a life insurance company accepted part of the first annual 
premium in cash and three notes payable in three, six, and nine months 
under an agreement for forfeiting the policy in case of nonpayment, that 
the first note was paid 30 days after maturity, that a second note was 
paid by check drawn on the day it was due, and that the third was unpaid 
at insured’s dea.h, although it was due, did not constitute course of dealing 
between insurer and insured as to the payment.of premiums which would 
amount to an implied agreement that there would be no forfeiture if the 
last premium note was not paid when due, so as to require the insurer to 
accept payment after insured’s death. 


(For other cases, see Insurartce, Dec. Dig. § 388[4].) 


Appeal from Circuit Court, Vigo County; Charles L. Pullian, Judge. 

Action by Gertrude I. Brooks against the New England Mutual Life 
Insurance Company of Boston, Mass. Judgment for plaintiff, and de- 
fendant appea's. Reversed, with instructions to grant a new trial. 


Charles Martindale, of Indianapolis, for appellant. 
James L, Price, of Terre Haute, and Donald Baker, for appellee. 


Remy, P. J. Action by appellee to recover on a policy of life insurance 
issued by appellant to the husband of the appellee, and in which she is 
named as beneficiary. The policy was issued on April 7, 1911, and sti- 
pulated that appellant company, in consideration of the application upon 
which the policy was issued, and “of the payment in advance of $30.90” 
by the insured, and “the payment of a like sum on or before the seventh 
day of April in every year thereafter during the life of the insured until 
nineteen annual premiums have been paid,” would, upon proof of the 
death of insured, pay to appellee, as beneficiary, the sum of $1,000. It 
was further stipulated in the policy that— 

“In case any of said prem‘ums, or any premium note or notes given 
for said premiums, are not paid when due and payable, this policy shall 
cease to be in force.” ¥ 


The policy also contained the provision that after it had been in force 
one year, “a grace of 31 days, w'thout interest shall be granted for the 
payment of premiums.” When the policy was delivered, insured paid to 
appellant the sum of $9.90 in cash, and executed and delivered to appellant 
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company his three separate promissory notes, each for the sum of $7, with 
interest at 6 per cent. per annum, and due, respectively, in three, six, and 
9 months after date, each of said notes containing the recital that it was 
“for part of premium on policy No. 234533 of said company; but this note, 
if not paid at maturity, is not to be considered as payment of said pre- 
mium, and said policy will thereupon without notice become forfeited 
and void.” At the time it received the $9.90, in cash, and the said _— 
appellant gave to the insured the following receipt: 

“Received of William H. Brooks, cash, $9.90; notes $21.00 on account 
of the first premium on policy No. 234533 as per margin. This receipt is 
given and accepted, subject to this express condition, viz.: That it shall 
not cover any deferred part of the policy year for which a note or notes, 
as stated in the margin, have been given by the insured, until said note 
or notes shall have been paid in cash; and if said note or notes or any one 
of them are not paid when due and payable, said policy shall thereupon 
without further notice become forfeited and void.” 

The first of the three notes matured July 7, 1911 and was paid by 
insured by check dated August 7, 1911; such check being drawn on the 
Terre Haute Trust Company to the order of William L. Horne, who was 
appellant's general agent for the territory including insured’s residence. 
The second note became due October 7, 1911, and was paid by insured by 
a similar check of that date. The third note, which matured January 7,1912, 
was never paid, and no tender of payment was made until January 25, 
1912, when it was refused. In the meantime, on January 16, 1912, the in- 
sured died and this action followed; appellant having refused to pay the 
death claim. ’ 

The one question ivolved in this appeal is whether or not the failure 
of the insured to pay the third premium note when due avoided the in- 
surance contract. This question was raised by exceptions to many rulings 
of the trial court, all of which are presented by proper assignments of 
error. It will not be necessary to discuss separately the various alleged 
errors. 

[1] It is well established that an express provision in a policy of life 
insurance, that if the premium or premium notes are not paid in accord- 
ance with the terms of the policy, the same shall be void, is a provision 
that is enforceable, in the absence of a statutory enactment to the contrary. 
Forbes v. Union Central Life Ins, Co., 151 Ind. 89, 51 N. E. 84; Public 
Savings Ins. Co. v. Coombes, 59 Ind. App. 523, 108 N. E. 244 Appellee 
concedes the correctness of the above statement of law, but contends: 
(1) That under the provisions of section 4622a, Burns 1914, the acceptance 
of the notes constituted payment of the premium; (2) that appellant is 
estopped to deny payment of the first annual premium because of the 
stipulation in the policy that it had been issued in consideration of such 
premium having been paid in advance; and (3) that the course of deal- 
ing between appellant and the insured was such as to warrant the insured 
in assuming that payment of the note would be accepted after it was due. 

The statute cited by appellant provides that— 


“No policy of life insurance shall be issued or delivered in this 
state * * * unless the same shall provide the following: (1) That all 
premiums shall be payable in advance,” etc. 

It is urged by appellee that, under this statute, if an insurance com- 
pany elects to accept promissory notes in lieu of a part of any such premi- 
um, it accepts such notes in payment of the premium, and must so treat 
the same. 


[2] It will be observed that the statute does not provide that insurance 
premiums shall be paid “annually” in advance. There is no prohibition 
against the payment of annual premiums in quarterly installments; nor does 
the statute prohibit the taking of premium notes, and for the forfeiture 
of the policy upon default in the payment of such notes, as was done in 
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this case. The statute, which provides no penalty for its violation, directs 
that all premiums on life insurance policies shall be “payable in advance.” 
As a matter of fact, at the time the policy was issued, the premium was 
paid in cash in advance for the first three months; and if the notes due 
and payable three, six, and nine months after date had all been paid in 
accordance with the agreement of the parties, the full amount of the first 
year’s prem’um would have been fully paid in cash in quarterly install- 
ments, each installment in advance. We hold that the acceptance by the 
company of the interest-bearing notes for a part of the first year’s pre- 
mium, with'the agreement that the policy would be “forfeited and void” 
if each of the three notes was not paid at maturity, was not in violation 
of said statute, and that said agreement providing for a forfeiture was 
valid and enforceable. See Ellis v. Anderson, 49 Pa. Super. Ct. 245. 

[3] The stipulation in the policy was that it had been issued in consider- 
ation “of the payment in advance of $30.90, * * * and the payment of 
a like sum on or before the seventh day of April in every year thereafter,” 
must be read in connection with the provision that, “in case any of 
said premiums, or any premium note or notes given for said premiums, 
are not paid when due and payable, this policy shall cease to be in force,” 
and in connection with the recitals in the notes, and the receipt for the 
notes, which provide for a forfeiture in the event of a default in the pay- 
ment of the notes or any of them. When so read, the said stipulation does 
not estop the company from showing, as a matter of fact, that the pay- 
ment of the full amount of such premium was not made at the time the 
policy was issued, but that for a part of the annual premium the three 
notes executed by the insured were accepted by the company. Pitt. v. 
Berkshire Life Ins. Co, 100 Mass. 500; Williams v. Empire, etc., Life Ins. 
Co., 8 Ga. App. 303, 68 S. E. 1082; Satterfield v. Fidelity Mut. Life Ins. 
Co., 171 Ala. 429, 55 South. 200. 

[4] It is ‘he law that an insurance company will be estopped to insist 
upon a forfeiture for nonpayment of premiums or premium notes, if by 
an agreement, either express or implied by its course of dealing, it leads 
the insured honestly to believe that the payment of premiums or premium 
notes will be rece'ved after the same are due. Sweetser v. Odd Fellows’ 
Mut. Ass’n, 117 Ind. 97, 19 N. E. 722; West v. National Casualty Co., 61 
Ind. App. 479, 112 N. E. 115. The final question for determination is 
whether or not in the case at bar there was such a course of dealing 
between appellant and the insured as would give rise to an implied agree- 
ment that the premium note due January 7, 1912, might be paid at a later 
date. The facts are not in dispute. The note due July 7, 1911, was paid by 
check 30 days after it was due. The note due October 7, 1911, was paid by 
check of that date, the indorsements thereon showing that after it was 
accepted by the company at its office in the city of Indianapolis it passed 
through three banks, and was cashed October 11, 1911, by the bank in the 
city of Terre Haute on which it had been drawn. This was all the evidence 
as to the dealings between the parties to the insurance contract after the 
same had been delivered April 7, 1911. Can it be said that this was such 
a course of dealing as would justify an honest belief on the part of the 
insured that the company had impliedly agreed to a payment of the third 
note at some time after it was due, and after the death of the insured? 
It has many times been held that a course of dealing between an insurance 
company and the insured is not shown by the payment and acceptance 
of a single premium. Willcuts v. Northwestern Mutual Life Ins. Co., 81 
Ind. 300, 304; Collins v. Metropolitan Life Ins. Co., 32 Mont. 329, 80 Pac. 
609, 1092, 103 Am. St. Rep. 578. See, also, Sanders v. Chartrand, 158 Mo. 
352, 362, 59 S. W. 95. Likewise many courts, including our own Supreme 
Court, have held that an occasional voluntary indulgence on the part of an 
insurance company as to the payment of a premium, in the absence of an 
express or implied agreement to waive payment according to the conditions 
of the contract, cannot justly be construed as a permanent waiver on 
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the part of the company of its right, under the contract, to insist upon a 
forfeiture. Sweetser v. Odd Fellows’ Mutual Aid Ass’n, supra; Thompson 
v. Fidelity Mut. Life Ins. Co., 116 Tenn. 557, 92 S. W. 1098, 6 L. R. A. 
(N. S.) 1039, 115 Am. St. Rep. 823; Citizens’ Nat. Life Ins. Co. v. Morris, 
104 Ark. 288, 148 S. W. 1019; Parker v. Knights Templars, 70 Neb. 268, 97 
N. W. 281. See, also, Tibbits v. Mutual, etc., Ins. Co., 159 Ind. 671, 65 N. 
E. 1033. 


[5] Guided by the law as laid down in the foregoing authorities we 
hold that, under the fac’s as shown by the evidence in this case, which 
evidence is all documentary and without conflict, there was no course of 
dealing between appellant and the insured as to the payment of premiums 
which would amount to an implied agreement that there would be no for- 
feiture of the policy if the premium note due January 7, 1912, was not 
paid at maturity, and which would require the company to accept payment 
of said note after the death of the insured. The verdict of the jury, there- 
fore, is not sustained by sufficient evidence, and is contrary to law. 

In view of the decision reached, we do not deem it necessary to pass 
upon other questions properly presented by appellant. 


The cause is reversed, with instructions to grant a new trial. 


FIDELITY MUT. LIFE INS. CO. v. COCHRAN. 
(Court of Appeals of Kentucky. March 12, 1920.) 
219 Southwestern Reporter 172. 


2. INSURANCE—EVIDENCE WARRANTING FINDING THAT 
INSURED DID NOT UNDERSTAND ACT OF SUICIDE OR 
COULD NOT RESIST IMPULSE. 

Testimony of expert and nonexpert witnesses based on hypothetical 
question embracing facts in evidence and also on their own aquaintance 
with insured held sufficient to sustain a verdict finding that insured 
did not understand the nature of his act when he killed himsdlf or 
could not resist the impulse, so that the suicide clause of the policy was no 
defense thereto. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Appeal from Circuit Court, Bullitt, County. 
Action by Edith Cochran against the Fidelity Mutual Life Insurance 
Company. Judgment for the plaintiff, and defendant appeals. Affirmed. 


Keith . Bullitt, of Seattle, Wash., and Ernst Woodward, of Louis- 
ville, for appellant. 

J. F. Combs, of Shepherdsville, and Charles Carroll, of Louisville, 
for appellee 


Tuomas, J. On September 16, 1916, the appellant and defendant below, 
Fidelity Mutual Life Insurance Company, issued upon the life of Enoch 
A. Cochran a policy, whereby it agreed to pay the appellee and plaintiff, 
below, Edyth Cochran (his wife), upon the death of her husband, the 
sum of $1,000. The annual premium, the first one of which was paid at 
the time, was $46.81, and it was stipulated in the policy that— 
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“In case of self-destruction, whether sane or insane, within two years 
from the date thereof, * * * then the liability of the company under 
this policy shall be limited to the return of the premiums paid hereon 
without interest.” 


On August 22, 1917, within less than one year after the issual of the 
policy, the insured comm‘ted suicide by hanging himself with a wire tied 
to a joist in a barn near his residence in Shepherdsville, Ky. The defendant, 
relying upon the above stipulation in the policy, declined to pay plain- 
tiff the amount thereof, or to acknowledge Liability in any sum more than 
the first premium of $48.61. Defendant’s refusal was followed by this 
suit, and the jury found in favor of plaintiff the full amount of the policy 
Defendant's motion for a new trial having been overruled, it prosecutes 
this appeal. 

The grounds urged for a reversal are: (1) Incompetent evidence 
admitted over defendant’s object‘ons; and (2) failure of the court to 
direct a verdict in favor of defendant because of the absence of any testi- 
mony (or a sufficiency thereof) to show that the insured at the time did 
not know the probab'e consequences of his act, or did not have sufficient 
will power to govern h’‘s actions because of some impulse resulting from 
mental unsoundness. 

(1) The erroneously admitted testimony comlained of under ground 
(1) consists, in the main, of testimony giver by Dr. Ridgway and Joh2 
W. Gaban, witnesses for plaintiff, to the effect that they were of the 
op nion that the ‘nsured was “so insane that he did not know the nature 
of his act.” In support of this objection, the case of «tna Life Insurance 
Co. v. Bethel, 140 Ky. 609, 131 S. W. 523. is relied on; but the opinion in 
that case, instead of supporting the contention made by defendant's counsel, 
is direct author ty for the admission of the complained-of testimony, especi- 
ally as ‘o that given by Dr. Ridgway, the family physician of the insured. 
The doctrine of the Bethel case, supported by text--books and many other 
cases, is ‘hat not even an expert witness should be permitted to give his 
conc'usions as to the tru‘h or falsity of the issue involved and which the 
jury is impaneled to determine, but the opinion therein expressly authorizes 
an expert witness to state his opinion concerning the fact inquired about, 
when it is based upn a properly framed hypothetical questicn, or upon facts 
within the personal knowledge of the witness. We take from that opinion 
this excerpt: 

‘It is permissible, in the examination of a witness introduced as an 
expert, to submit a hypothetical quest’on, and ask his opinion thereon; or, 
if the witness has personal knowledge of the matter he is inquired of 
concerning, he may give his opinion based on such knowledge. But the 
question should not be put in such form as to make the answer con- 
clusion of the witness, instead of his opinion. It is the office of the expert 
to express an opinion, and the province of the jury to draw its own con- 
c'usions from the opinion so expressed.” 

In the instant case, Dr. Ridgway testified mainly from facts coming 
with'n his personal knowledge and from observations which he had made 
concerning the peculiar actions of the insured for a short time preceding 
his death. The opinion of the nonexpert witness, Gaban, was also based 
upon like knowledge and long acqa ntance with the insured,as well as 
from recent observations of the acts and conduct of the insured in business 
matters. It is competent for a nonexpert witness to give his opinion con- 
cerning the mental condition of the person ‘nquired about based upon 
business transactions and association with such person. This character of 
testimony is constantly resorted to in will contest cases where a nonexpert 
witness is permitted to state, not only his opinion as to whether the testator 
was of sound mind, but also to give his opinion as to whether the deceased 
had sufficient mind and memory to know his property and his duty to 
those dependent upon him and to dispos> of his property according to a fix- 
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ed purpose of his own. Wise v. Foot, 81 Ky. 10; Newcomb v, Newcomb, 96 Ky. 
120, 27 S. W. 997, 16 Ky. Law Rep. 376; and Murphy v. Murphy, 146 Ky, 
396, 142 S. W. 1018. 

The testimony complained of in this case did not transgress the rule 
found in the cases referred to, nor did the questions propounded seek to 
elicit any other answer from the witness than his opinion from his know- 
Igede of the facts concerning the matters inquired about. If a nonexpert 
witness may give his opinion as to the mental condition of a testator at 
the time he executes his will, and his opinion as to whether the testator 
comprehended his property, etc., and had sufficient mind to dispose of it 
according to his fixed purpose, we see no reason why such witness may 
not give a like opinion as to the sanity of one who commits suicide. We 
therefore conclude that the first ground urged for a reversal is not 
meritorious. ° 

[2] Briefly considering the second ground, it appears from the tes- 
timony of plaintiff’s witnesses, in addition to their opinion to which we 
have referred, that the insured for some time prior to his death was af- 
flicted with more or less nervousness; that he complained of headaches and 
being unable to concentrate his mind upon the simplest business transac- 
tions. He was even unable, according to witnesses, to fill the blanks in anal- 
ready prepared contract giving concessionaires certain privileges upon the 
grounds of the Fair Association, of which he was secretary. He was not 
involved financially, according to the proof, nor did there exist any domes- 
tic trouble. On the contrary, his family life was very happy, he being 
very much attached to his wife and only child, a daughter about ten years 
uf age, and they were likewise devoted to him. For many years prior to 
his death he had been engaged in the mercantile business at Shepherdsville, 
and was diligent and competent in that business. 

In cases of this kind, persons of long acquaintance and constant associ- 
ation with another are very likely to observe many things in his actions 
and conduct indicating an abnormal mental condition, but which it is 
difficult for them to portray before a jury; hence they are permitted to 
say, as was done in this case, that from their acqaintance with and knowl- 
edge of the deceased, and what they observed about him for a number ot 
days preceding his death, according to their opinion he did not have mind 
enough to understand the nature of his act, or will power sufficient to re- 
sist the impulse to take his own life. This court has held in a number of 
cases that, when these conditions exist, the suicide clause relied on will not 
constitute a defense to a suit upon the policy. A®tna Life Ins. Co. v. Bethel, 
supra; Inter-Southern Insurance Co. v. Boyd, 124 S. W. 333; Sovereign 
Camp, Woodmen of the World, v. Ethridge, 166 Ky. 795, 179 S. W. 1022; 


and the numerous cases referred to therein. 


The two witnesses introduced by defendant testified, in substance, 
that they did not observe anything unusual or out of the ordinary with 
Mr. Cochran; but neither of them had any recent business transactions 
with him, nor did they engage him in conversation for some days prior 
to his death. During that time they met him only casually, and only spoke 
to him in passing. They were thus deprived of an opportunity to observe 
the facts testified to by plaintiff's witnesses. The evidence in support of 
the verdict of the jury in this case is stronger than it was in the Ethridge 
Case, supra, and we are not prepared to say that it was so flagrantly 
aga‘nst the testimony as to authorize a reversal of the judgment. 

We therefore conclude that the court properly overruled the motion 
for a new trial, and the judgment is affirmed, 
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RUDDOCK v. DETROIT LIFE INS. CO. (No. 21.) 
(Supreme Court of Michigan. April 10, 1920.) 
177 Northwestern Reporter, 242. 


1 INSURANCE--EXCEPTION OF MILITARY OR NAVAL SERV- 
ICE FROM RISKS ASSUMED NOT CONTRARY TO PUBLIC 
POLICY. 


A provision of a life insurance policy excepting military or naval 
service in time of war from the risks assumed by the insurer is not in- 
valid as contrary to public policy. 


(For other cases, see Insurance, Dec. Dig: § 438.) 


2. INSURANCE -~ INVOLUNTARY SERVICE WITHIN EXCEP- 
TION OF MILITARY SERVICE FROM RISKS ASSUMED. 
Where an insurance contract excepting military service in time of 

war from the risks assumed did not differentiate between voluntary and 

involuntary service, such differentiation could not be read into the policy. 
(For o:her cases. see Insurance, Dec. Dig: § 438.) 


3. INSURANCE--CONTRACT TO BE CONSTRUED FAVORABLY 
TO INSURED. 


A contract of insurance prepared by the company. if capable of two 
interpre‘ations, is to be given that interpretation most favorable to in- 
sured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE---"“MILITARY SERVICE” WITHIN EXCEPTION 

OF POLICY CONSTRUED. 

Within a life insurance contract excepting from the risks assumed 
military service in time of war, one has entered “military service’ when 
he has passed the examination, taken the oath, been enrolled as a soldier, 
and become subject to the orders of the military branch of the govern- 
ment, though he is still in training, and though the policy provides with 
respect to civilians that military service shall be construed to include 
work in any capacity “in connection with actual warfare.” 


(ior other cases, see Insurance, Dec. Dig: § 438.) 


5. INSURANCE—RULE AS TO CONSTRUING CONTRACT FA- 
VORAPBLY TO INSURED NOT APPLICABLE TO CHANGE 
CONTRACT. 


The rule that if two reasonable interpretations of an insurance con- 
tract are permissible the one most favorable to insured should be adopted 
is not applicable, where it is necessary to read something into the con- 
tract that the parties have not put there, in order to make it susceptible 
of a double construction, 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—PROVISION EXCEPTING MILITARY SERVICE 
OPERATIVE WITHOUT TIME FOR NOTICE. 


Provisions of an insurance contract excluding from the risks assumed 
military or naval service in time of war without a written permit were 
not inoperative on the ground that the time for giving notice of insured’s 
entry into the military service had not expired prior to his death, as the 
contract did not call for notice but for a written permit to be issued by 
the company: 


(For other cases, see Insurance, Dec. Dig: § 438.) 
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7. INSURANCE — WAIVER OF DEFENSES IS BASED ON ES- 
TOPPEL.. 


Waiver as applied to defenses to actions on insurance policies is bot- 
tomed on the doctrine of estoppel. 


(For other cases, see Insurance, Dec. Dig. § 371.) 


& INSURANCE — DEFENSES NOT WAIVED BY FURNISHING 
BLANKS, ETC., WITHOUT NOTICE OF DEFENSE. 


An insurance company was not estopped from relying on a defense 
in an action on an insurance policy by sending blanks for proof of loss, 
and suggesting the appointment of an administrator, before it had any 
notice of the facts on which such defense were based, assuming that the 
defense was one as to which waiver or estoppel might be invoked. 


(For other cases, see Insurance, Dec. Dig. § 396[4].) 


9. INSURANCE — WAIVER OR ESTOPPEL NOT APPLICABLE 
TO DEFENSE THAT RISK WAS NOT ASSUMED. 


The doctrine of waiver or estoppel by putting plaintiff to expense in 
making out proofs of loss, etc., has no application to a defense based on 
a provision of the policy excepting military or naval service in time of 
war from the risks assumed. as to invoke such doctrine would bring into 
existence a contract not made by the parties and create a liability con- 
trary ‘o the express provisions of the contract. 


(For other cases, see Insurance, Dec. Dig: § 372.) 


Error to Circuit Court, Calhoun County; Walter H. North, judge. 

Action by James A. Ruddock, administrator of Charles H. Ruddock, 
deceased, against the Detroit Life Insurance Company. Judgment for 
defendant. and plaintiff brings error. Affirmed. 


Plaintiff's decedent was his son, nearly 27 years of age and unmar- 
ried. On September 2, 1917, deceased made application to the defendant 
for a policy of insurance in the sum of $2,000 and paid the regular pre- 
mium for one year. His application contained the following: 


“I hereby certify that I have read all statements and answers in this 
application, and agree, on behalf of myself and of any person who shall 
have or claim any interest in any contract issued hereunder: * * * 
(6) That military or naval service in time of war is not a risk assumed 
under any policy hereunder applied for, and if I shall enter or be en- 
gaged in such service (except in time of peace) without a written per- 
mit therefor issued by the company, no claim shall exist under any policy 
issued hereunder except for the net reserve held against it.” 

He passed the medical examination and defendant issued its policy 
No. 18072, effective October 4th, payable to decedent’s estate. The policy 
contained the following: 


“This policy and the application therefor, a full and true copy of 
which is hereto attached, shall constitute the entire contract between the 
parties hereto. It is unrestricted as to travel, residence, or occupation 
and shall be incontestable after one year from date, except for nonpay- 
ment of premium and except for naval or military service in time of war, 
without a permit, which are risks not asumed by the company, provided 
that, in case of death, of the insured while engaged in such service, with- 
out a permit, the amount payable hereunder shall be the reserve on the 
policy at date of death. Military and naval service in time of war shall 
be construed to include work as a civilian in any capacity whatever in 
connection with actual warfare” 

On July 26, 1918, he was inducted into the military service of the 
United States under the provisions of the act of Congress of May 18, 
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1917 (40 U. S. Stat. at Large, p. 76 [U. S. Comp. St. 1918, U. S. Comp. 
St. Ann. Supp. 1919, §§ 2019a, 2019b, 2044a-2044K]). On October 9th he 
died at Camp Custer of pneumonia. The policy of insurance contained 
a clause giving the insured 30 days’ grace in which to pay the annual pre- 
miums. The usual notice that such premium was due was sent out, and 
came to plaintiff's knowledge. He wrote defendant notifying it of his 
son’s death and inquired as to the steps necessary to collect the insurance. 
The company informed him that as the insurance was made payable to 
the estate of his son it would be necessary to have an administrator ap- 
pointed. Blanks for proof of loss were inclosed, with the suggestion 
that they could be completed as soon as the administrator was appointed. 
At this time defendant had no knowledge or notice that deceased had 
been inducted into the service, or that he died when in such service. 
Upon receipt of the blank plaintiff wrote defendant as to filling it out, 
stating that his son died in some hospital at Camp Custer and asking if 
more definite information as to the place of his death would be required. 
Defendant replied that it would be sufficient to state that the son died in 
the hospital at Camp Custer and stated that if he could supply the name 
of the attending physician to do so otherwise to state in the blank that he 
could not give the information. On December Ist defendant acknowl- 
edged receipt of plaintiff's proof of claim, and on December 6th wrote 
him calling attention to the provision of the policy above quoted and 
denied liability. 

This action was brought to recover the amount of the policy less one 
year’s premium due at the time of decedent’s death. Both parties asked 
for a directed verdict. The trial judge, in order to have opportunity to 
more fully examine and consider the questions, reserved decision on de- 
fendant’s motion and directed a verdict for the plaintiff. After consider- 
ing the questions reserved he filed an opinion directing judgment for the 
defendant notwithstanding the verdict. 

The grounds upon which the plaintiff asked for a directed verdict, 
and they are largely the grounds upon which reversal is sought in this 
court, are as follows: 

“First. For the reason that the entry of plaintiff’s intestate into the 
military service was involuntary and not his act, but the act of the gov- 
ernment, for which he was in no way responsible in any greater degree 
than for an act of God. 


“Second. For the reason that the entry of plaintiff's intestate into 
the military service being involuntary on his part and by compulsion of 
the government, it thereby suspended any contract plaintiff’s intestate was 
under to defendant company to notify them of his induction into the 
service. 


“Third. For the reason that the plaintiff’s intestate had not at the 
time of his death entered into active military service, but had entered 
into only such military service as was permitted under the terms of his 
policy: 

“Fourth. For the reason that plaintiff’s intestate, under the terms of 
his policy, had until November 4, 1918, to give notice of his entry into the 
military service, and that his death was the act of God and excused him 
from giving such notice. 

“Fifth. For the reason that the defendant company have required 
plaintiff to furnish proofs of death after notice to them that plaintiff’s 
intestate died at Camp Custer and therefore waived and are estopped 
from making any defense under that provision of said policy covering 
the notice to the company of entry into the military service. 

“Sixth. That by pleading the general issue knowing all the facts they 
waived any such defense such as they are now making and that they 
thereby waived those provisions of the policy which they are now seek- 
ing to enforce.” 


Vol, LVI—2, 
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Argued before Moore, C. J., and Steere, Brooke, Fellows, Stone, 
Clark, Bird, and Sharpe, JJ. 


J. M. Hatch & Son of Marshall, for appellant. 
F. H. Watson, of Detroit, for appellee. 


FELLows, J. (after stating the facts as above). We shall consider 
the questions raised in their order. 


[1] 1 and 2 If the clause of this contract of insurance which is in- 
volved in this action is not contrary to public policy, we perceive no good 
reason for holding it to be invalid. What its construction should be we 
shall consider under another head. The diligence of counsel has brought 
to our atiention but one case where the question of public policy was 
involved. With the limit of time at our disposal we have found but one 
other. 

In the case of Duckworth v. Scottish Widows’ Fund Life Assurance 
Society, 33 Times J.aw Rep. 430, this was the only question involved. 
The society had issued its policy of insurance in the sum of £50,000 upon 
the life of one Duckworth; such policy contained a clause that if the as- 
sured “shall enter into or engage in any military service except in Great 
Britain or Ireland * * * without the license of the directors previ- 
ously obtained, then * * * this policy shall be void.” It was urged 
that the clause was contrary to public policy, in that it tended to induce 
Duckworth not to serve his country as a soldier. The contention was 
overruled. We quote from the report of the case: 


“His Lordship (Mr. Justice Coleridge) did not think that the law 
could reorganize the business of insurance companies. Business was 
business, and to enferce on insurance companies a law that they should 
make no distinction between the risk of staying at home and that of fight- 
ing abroad, on the ground of public policy, was, in his opinion, to ride 
the horse of public policy too hard. To refrain from making the distinc- 
might involve them in ruin. Therefore, he did not think there was any- 
thing contrary to public policy in this insurance policy.” 

In a very recent case before the Supreme Court of Arkansas (Miller 
v. Ill. Bankers’ Life Ass’n, 212 S. W. 310), the provisions of the policy were 
quite similar to the ones in the instant case. It was urged that such 
povisions tended to prevent voluntary enlistment and induced resistance 
to the draft laws, and was therefore contrary to public policy. But the 
court said: 


“We do not think the argument is well founded. An insurance com- 
pany has the right to select the particular risks it is willing to assume, 
and there is no public policy against a contract of this sort exempting 
the insurance company, in advance, from liability for death of the in- 
sured while in the military or naval service of the government. The 
stipulation does not provide for a forfeiture of the policy, but merely 
for an exemption from liability under certain circumstances and con- 
dit‘ons. It holds out no inducements to the assured to refrain from 
enlistment in his country’s service, and does not constitute, in any sense, 
an agreement not to enlist or to evade the draft law.” 


Other cases having more or less bearing on this question will be 
considered later, but these two cases are the only ones we have been able 
to find which they are directly in point. 


[2]It must be borne in mind that the solvency of insurance companies 
is maintained by the collection of their premiums; that risks differ, 
and that a rate adequate for one condition may not be adequate for 
another; and, elminating the question of the power of the state to pres- 
cribe a standard form of contracts of insurance and otherwise regulate 
such corporations (questions not here involved), a company may con- 
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tract with the insured upon the terms under which it shall be bound. 
Both the parties to this contract knew when it was entered into that 
a state of war existed; both knew that deceased was of draft age, that 
he was a single man in good health, as his medical examination showed ; 
and both knew he was subject to be called by our government to do 
militatry service. With this knowledge, possessed by both, this contract 
of insurance was entered into. The government to which both owed al- 
legiance had the right to call the deceased to the service. We are unable 
to perceive that public policy prevented them from contracting that if 
that event took place defendant should not be bound if death occurred 
while in such service unless a permit was given and an additional fee 
or premium paid. The parties did not differentiate between voluntary 
and involuntary service, between service performed under enlistment, and 
service performed under the draft law,, and we cannot, without making 
a contract for them, read such differentiation into the policy. 


[3] 3. Cases involving this question are not as numerous as one 
might expect, nor has much attention been given it by text-writers. The 
use of differnt language in the policies considered in the cases has led 
to varying results as the language has varied; and in most of the cases 
the courts have limited their discussion and consideration to the precise 
language of the policy before them. In the cases the rule is recognized 
that, the contract of insurance having been prepared by the company, if 
it is capable of two interpretations, the one most favorable to the insured 
should be adopted. We shall consider some of the cases which by analo- 
gy may be thought to apply. 


We are not impressed that Cohen v. N. Y. Mutual Life Ins. Co., 
50 N. Y. 610, 10 Am- Rep. 522, and Sands v. N. Y. Life Ins. Co., 50 N. Y. 
626, 10 Am. Rep. 535, cited by the plaintiff, are controlling here. These 
cases involve the same question and were handed down together. In both 
cases the facts are substantially these: Prior to the war of the rebellion 
the insurance companies, both of the state of New York, had issued 
policies of life insurance to residents of the Southern states. The 
premiums had been paid until the beginning of the war; during its con- 
tinuance they were not paid; after the war the premiums were tendered 
or offered; the insurer in each case was a noncombatant. It was held 
in both cases that during the war trading with the enemy was prohibited ; 
that the insured could not be required to do an unlawful thing, i. e., pay 
money to a citizen of the enemy country; and that the contract of in- 
surance was not forfeited but was suspended during the war. The 
opinions by Justices Allen and Peckham are able ones, but this is like- 
wise true of the opinion of Justice Carpenter in Worthington v- Charter 
Oak Life Ins. Co., 41 Conn. 372, 19 Am. Rep. 495, where an exactly 
opposite conclusion was reached on the same state of facts. And in 
Dillard v Manhattan Life Ins. Co., 44 Ga. 119, 9 Am. Rep. 167, the Sup- 
reme Court of Georgia reached the same conclusion as did the Con- 
necticut court. We need not further pursue the cases where the situ- 
ation was the same as in these cases, as they are not applicable to 
the instant case. 


In the case of Welts v. Conn: Mut. Life Ins. Co., 48 N. Y. 34, 8 Am. 
Rep. 518, the language of the policy was: 

“* * * Or shall, without such previous consent thus indorsed, 
enter into military or naval service whatsoever (the militia: not in 
— service excepted), the said policy shall be void, null, and of no 
effect.” 


The insured, while acting as superintendent in the construction 
of a railroad bridge for military purposes located some 30 miles behind 
the Union lines, and more than that distance from the Confederate Army, 
was killed by robbers in no way connected with either army. He was 
not an enlisted man and held no office of a military character. It 
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was held that the company was liable. The learned commissioner 
(Leonard) who wrote the opinion seemed to lay stress on the fact 
that he was not an enlisted man; he says: 

“I am not much experienced in military affairs; but it is generally 
understood that there is a record of the entry of both officers and 
privates into the military service.” . 

And in further considering the term “military service,” he said: 

“The general understanding of the term includes such persons 
only as are liable to do duty in the field as combatants.” 

The case must be regarded as holding that one who has not enlisted 
or been drafted, who is a noncombatant, and is not liable to be called 
upon to perform service in the field, was not in “military service” with- 
in the meaning of the policy. It does not determine that the converse 
of the proposiiion would be true, unless it may be inferentially. 

A cursory examination of Mutual Benefit Life Ins. Co. v. Wise, 34 
Md. 582, might lead to the impression that the court held as matter of 
law that a chaplain was not engaged in military service, but a more 
careful examination of the case will demonstrate that due to the un- 
certainty of the proof the question was held to be a question for the 
jury: However, the United States Supreme Court in U. S. v. La Tour- 
rette, 151 U. S. 572. 14 Sup. Ct. 422, 38 L. Ed. 274, held that a post 
chaplain was engaged in military service within the meaning of the act 
of July 15, 1870 (16 U.S. Stat. at Large, 315). 

In La Rue v. Kansas Mutual Life Ins. Co., 68 Kan. 539, 75 Pac. 494, 
the policy contained the following clause: 

“Military or Naval Service—The insured under this policy is per- 
mitted to serve in the militia or in the military or naval force of the 
United States in time of peace without prejudice to his policy; and he 
may so serve in time of war by giving the company notice in writing, 
and paying an extra premium therefor, not to exceed 3 per cent. per 
annum upon the amount insured. But should such notice not be: given 
and the extra premium for war hazard not be paid at the time the risk 
is incurred, the company will be liable for the reserve only on this 
policy, computed according to the actuaries’ table of mortality and 4 
per cent. interest.” 

The insured was a soldier with his regiment in the Philippine 
Islands. He was killed at the village of Loculan in the island of Man- 
danao by a blow from a bolo in the hands of an isurrecto. Upon the 
trial the plaintiff offered to prove that at the village of Loculan there 
was no armed resistance against the forces of the Unlted States; the 
insured had been sent there with his company after active service for 
a rest; that the guards had only empty guns, and that there was no 
disturbance of any kind on that island. The trial judge, holding that 
the courts would take judicial notice that a state of insurrection existed, 
declined the offered proof and permitted recovery only for the amount 
of the reserve. This action was affirmed. 


Let us now examine the cases growing out of the late war. In 
Coxe v. Employers’ Liability Assurance Corp, Ltd., 2 K. B. 629 (1916), 
the action was brought on a policy of accident insurance which con- 
tained a condition that defendant did not insure against death “directly 
or indirectly caused by, arising from, or traceable to * * * war.” 
The insured, Captain Ewing, an officer in the Reserve of Officers, was 
engaged in guarding the Southeastern Railway in and about Folke- 
stone Junction. In the performance of this duty he was struck by an 
engine and killed. The finding of the arbitrator that the insurance 
company was not liable was sustained. 

In the case of Redd v. American Const. Life Ins. Co., 200 Mo. App. 
383, 207 S. W. 74, the insured died of pneumonia at a training camp. 
The application for insurance contained the following clause: 
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“That active service in the army or navy, in time of war, shall in- 
validate said contract of insurance, unlesss a permit for such service 
shall have been applied for in writing and indorsed upon the policy by 
the company and such extra premium paid therefor upon notification 
as the then rules of the company may provide.” 

And the following appeared in the policy upon which the action 
was brought: 

“In case of death from service in war without permission from the 
the company, the ful reserve for this policy at the time of such death 
only will be paid.” 

In the majority opinion it is said: 

“Defendant does not seem to draw any distinction between service 
in the army and ‘active’ service therein. We believe that one has entered 
the service of the army when he has passed the examination, taken the, 
oath, been enrolled, and has subjected himself to the orders of the military. 
See Welts v. Insurance Co., 48 N. Y. 34, 8 Am. Rep. 518. It is there- 
fore apparent that insured had entered service in the army at the time 
of his death. However, we believe that there is a distinction between 
service in the army and ‘active’ service therein.” 

The court then considered the word “active” found in the application 
and the term “service in war,” and laying particular stress on the word 
“active,” and considering “active srevice” as service before the enemy, 
held that the plaintiff was entitled to recover. 

In the case of Kelly v. Fidelity Mut. Life Ins. Co., 169 Wis. 274 
172 N. W. 152, 4 A. L. R. 845, the application contained the following: 

“Military er Naval Service or Work in Connection with Warfare.— 
If the insured shall, within two years from date of this policy, engage 
in any military or naval service, or in any work as a civilian in any 
capacity whatsoever in connection with actual warfare, and shall die 
within two vears of the date of this policy as a result, directly or in- 
rectly, of engaging in such service or work, the liability of the com- 
pany under this policy shall be limited to the return of the premium 
paid, without interest.” 

The insured, an enlisted man, was engaged in supervising the con- 
struction and operation of sawmills in France more than 100 miles 
from the zone of actual warfare. While going from one mill to an- 
other on a motorcycle, the motorcycle skidded, throwing him against 
a tree, resluting in his death. In the preliminary statement, Mr. Justice 
Rosenberry, who wrote for the court, says: 

“Tt is admitted that at the time of his death the insured was engaged 
in the military service of the United States. The crucial question is, 
Did the insured die as a result, directly or indirectly, of engaging in the 
military service?” 

He then proceeded to discuss the peculiar language of the clause as 
applied to the facts of the case, holding that the cause of the death was 
as common to civil as to military life, and says: 

“The policy does not say that recovery shall be limited to the return 
of premiums paid if death shall occur whi'e the insured is engaged in 
the service or work described, but the limitation applies only to death 
which occurs ‘as a result directly or indirectly of engaging in such 
service.’ ” 

—and holds that the company is liable under the policy then under con- 
sideration. 

In Miller v.Illinois Bankers’ Life Ass’n, supra, the language was 
quite similar to the clause in the policy here. The provision was as 
follows: 

“It is expressly provided that death while in the service in the army 
or navy of the government in time of war is not a risk covered at any 
time during the continuance or reinstatement of this policy for any greater 
sum than the amounts actually paid to the company therein. * * * 
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“This policy shall be incontestable two years from its date except for 
nonpayment of premium calls, or death while engaged in or caused by vio- 
lation of the law or while in the service of the army or navy of any govern- 
ment, which is not a risk covered at any time during the continuance or 
reinstatement of this policy for any greater sum than the amounts actually 
paid to the association thereon.” 

The insured had died from pneumonia at Camp Beauregard, La., 
after his induction into the service. We have already quoted from this 
case and will not quote further. It was held that under the terms of 
the policy the defendant was not liable, the insured at. the time of his 
death being in the service in the army; and that the clause quoted exempted 
the defendant from liability under the facts, which were substantially 
identical with those in the case at bar. The case is not distinguishable 
from the one we are considering. 


[4] An examination of the authorities is convincing that one has 
entered “miiltary service” when he has passed the examination, taken 
the oath, been enrolled as a soldier, and become subject to the orders of 
the military branch of the government. This, we think, is clearly the com- 
mon understanding of that term. He then gives up for the time being the 
occupation of a civilian, and takes up the tasks of a soldier. He may 
no longer come and go as he pleases. He is constantly subject to the 
orders of his superiois. If he violates the Articles of War he is tried 
by court-martial a military court, his status is then fixed. He is as 
clearly in the military service when in training as when before the enemy. 
We think the parties to this contract so understood the term, as “military 
service” in times of peace did not susupend the contract or relieve defen- 
dant of liability. The parties had the right to draw the line where 
liability would cease in time of war. They drew it at the point where 
the insured entered “military service,” when he was inducted into that 
service. Unless we interpolate the word “active,” or otherwise change 
the language of the contract, we must hold that the defendant was not liable 
under the terms of the contract. 


[5] We recognize the rule that if two reasonable interpretations of the 
contract are permissible we should adopt the one most favorable to the 
insured; the contract having been prepared by the insurer. This rule 
is a salutary one, and we have no disposition to weaken its force. We 
should, however, be careful to guard against its misapplication. It is 
not applicable where it is necessary to read something into the contract 
that the parties have not put there in order to make it susceptible of 
a double construction. We are constrained to hold that defendant was not, 
under the policy, required to pay upon the death of deceased, which 
occurred after he was inducted into the military service of his country 
during a time of war and while he was still in such service. 


The language found in the policy, “Military and naval service in time 
of war shall be construed to include work as a civilian in any capacity 
whatever in connection with actual warfare,” cannot aid the plaintiff; on 
the contrary, it indicates that “military service” as applied to a soldier 
does include service not connected with actual warfare before the enemy. 
This language tends to strengthen rather than weaken the defendant’s 
contention, and does not impress us as in any way sustaining the plain- 
tiff’s contention or as militating against the conclusion we have reached. 


[6] 4. Counsel overlooks the fact that the terms of the policy 
require that a “written permit” be issued by the company. Nothing 
is said in the policy about giving notice by insured of his entry into military 
service. What the contract requires is that the company shall give its 
written consent that it will be liable when insured is engaged in military 
service in time of war before such liability shall attach. We infer that 
such addition to its liability would be accompanied by an additional 
1ee or premiums. It was so stated at the argument. 
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[7, 8] 5. But it is insisted that the doctrine of waiver and estoppel 
should avail the plaintiff; and it is here insisted for the first time that the 
case should at least have been submitted to the jury on this question. The 
argument is made that plaintiff has been put to expense in procuring the 
appointment of an administrator and in making out the proof of loss, 
and that this was done at the suggestion of defendant; and it is urged 
that for this reason it has waived the defense here asserted and is 
estopped from making this claim. Waiver as applied to this class of 
cases is bottomed on the doctrine of estoppel. New York Cent. Ins. Co. 
v. Watson, 23 Mich. 486; Moloney v. Germania Fire Ins. Co., 168 Mich. 
269, 134 N. W. 6; Sweeney v. Travelers’ Ins. Co., 199 Mich. 584, 165 N. W. 
775. It is quite doubtful that plaintiff’s case, if it is one where waiver 
and estoppel may be invoked, is within the cases where the doctrine has 
been applied. Defendant sent the blanks for proof of loss and made the 
suggestion that an administrator be appointed before it had any notice 
or knowledge that the insured was in the military service of his country 
at the time of his death. It surely should not be estopped by these acts 
from making a defense of which it then had no knowledge or notice. 
But in the view we take of the case we think it unnecessary to pursue 
this line of thought further, or to consider whether any subsequent acts 
amounted to a warver, as we are clearly of the opinion that the case 
is not one where the doctrine of waiver and estoppel may be invoked. 

{9] The cases where the doctrine of waiver, or estoppel, has been 
applied have largely been cases where the insurance companies have 
relied on a forfeiture of the contract, upon breaches of the warranties and 
conditions to work such forfeitures; and in many such cases this court 
and other courts of last resort have held that if the companies have led 
the other party, to his prejudice, to his expense, to understand that 
such forfeiture, such breaches of warranties and conditions, would not 
be insisted upon, then the companies would be estopped from asserting 
such defenses. But here the defendant makes no claim of forfeiture 
of the contract; on the contrary, it is insisting upon the contract itself, and 
insisting that by its terms it did not insure the deceased when engaged in 
military services in time of war. To apply the doctrine of estoppel and 
waiver here would make this contract of insurance cover a loss it never 
covered by its terms, to create a liability not created by the contract and 
never assumed by the defendant under the terms of the policy. In other 
words, by invoking the doctrine of estoppel and waiver it is sought to 
bring into existence a contract not made by the parties, to create a liability 
contrary to the express provisions of the contract the parties did make. 
The Supreme Corut of Wisconsin, in the case of McCoy v. Northwestern 
Mutual Benefit Ass’n, 92 Wis. 577, 66 N. W. 697, 47 L. R. A. 681, had 
this precise qnestion before it. By the terms of the policy the company 
was not liable where the death occurred by suicide. The insured com- 
mitted suicide. But it was insisted that the company by its acts was 
estopped from asserting such defense to the action. The answer to such 
—contention was there so well stated that we adopt it as applicable to the 
instant case. Speaking through Mr. Justice Marshall, the court there said: 

“On this branch of the case much learning is displayed, and the 
general subject of waiver and estoppel in cases of forfeitures by breaches 
of conditions in contracts of insurance is ably discussed in respondent’s 
brief in support of the contention that appellant is estopped from in- 
sisting upon a forfeiture in this caes; but we are unable to see how the 
settled rule under which it is held that a forfeiture or condition of forfei- 
ture may be waived applies here. What is insisted upon is not really 
the waiver of a forfeiture, or an equitable estoppel against insisting upon 
a condition of the policy, the violation of which would otherwise work 
a forfeiture. It is a misuse of the term to so speak of the loss of benefits 
under the certificate in question. What is here sought is not to prevent 
a forfeiture, but to make a new contract; to radically change the terms 
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of the terms of the certificate so as to cover death by suicide, when by 
its terms that is expressly excluded from the contract. We do not under- 
stand that the doctrine of estoppel or waiver goes that far. After a loss 
accrues, an insurance company may, by its conduct, waive a forfeiture; 
or by some act before such loss it may induce the insured to do or not 
to do some act contrary to the stipulations of the policy, and thereby 
be estopped from setting up such violation as a forfeiture; but such con- 
duct, though in conflict with the terms of the contract of insurance and 
with the knowledge of the insured and relied upon by him, will not have 
the effect to broaden out such contract so as to cover additional ob- 
jects of insurance or causes of loss.” 

[10] 6. It was clearly within the discretion of the trial court to 
permit defendant to amend its pleadings by adding a notice under the 
plea of the general issue. Section 12478, C. L. 1915; Sweeney v. 
Travelers’ Ins. Co., supra. 

The judgment will be affirmed. 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. MIXON. 
(Supreme Court of Florida. March 29, 1920.) 
84 Southern Reporter, 171. 


(Syllabus by the Court.) 
|. INSURANCE—CONTRACT THROUGH LOCAL AGENCY SUB- 
JECT TO STATE LAWS. 


A contract of insurance delivered in this state through a local agency 
is subject to the laws of the state, one of which laws makes void any 
contract reducing the s.atutory limitations for instituting suits: 

(For other cases, see Insurance, Dec. Dig. § 125[1].) 


Error to Circuit Court Holmes County; D. J. Jones, Judge. 

Action by Homer H. Mixon, by his next friend, Mrs. A. D. Mixon, 
against the Sovereign Camp, Woodmen of the World. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


Daniel Campbell & Son, of De Funiak Springs, and J. A. J. Hath- 
away, of Bonifay, for plaintiff in error. 
John H- Carter, of Marianna, for defendant in error. 


INDEPENDENT ORDER OF PURITANS v. CADDEN. (No. 11118.) 
(Court of Appeals of Georgia, Division No. 1. March 3, 1920.) 
102 Southeastern Reporter, 454. 


(Syllabus by the Court.) 
1. STATUTES — PARTY RELYING ON LAW OF ANOTHER 
STATE MUST PLEAD AND PROVE IT. 
Where a party relies on the law of another state as furnishing the 
basis for a right of recovery or defense different from what it would 
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be under the laws of this state, or the common law, the law of the 
foreign state should be pleaded and proved: Southern Express Co. v. 
Hanaw, 134 Ga. 445, 67 S. E. 944, 137 Am. St. Rep. 227 (7). 


(For other cases, see Statutes, Dec. Dig. § 281.) 


2. INSURANCE—INSURED RECEIVING POLICY IS BOUND BY 
BY-LAWS, THOUGH NOT REFERRED TO OR MADE A 
PART OF THE POLICY; WHERE POLICY CONFLICTS 
WITH BY-LAW, THE LATTER IS WAIVED. 


While the general rule is that, where a policy is issued by a mutual 
insurance or benefit insurance society, the insured becomes a member of 
the society, and must take notice of and be bound by its by-laws, although 
they are not recited in the policy or expressly made a part thereof, yet 
where the terms of the policy are in conflict with a by-law of the society, 
it having power under its charter to issue such a policy, the society must 
be deemed to have waived the provisions of the by-law in favor of the 
insured, and the policy will control the rights of the parties. Gienty v. 
Knights of Columbus, 199 N. Y. 103, 92 N. E. 111, 20 Ann. Cas, 928; 
McCoy v: Northwestern Mutual Relief Association, 92 Wis. 577, 66 N. 
W. 697, 47 L. R. A. 681; Davidson v. Old People’s Mutual Benefit So- 
ciety, 39 Minn. 303, 39 N. W. 803, 1 L. R. A. 482; Morrison v. Wisconsin 
Odd Fellows Mutual Life Ins. Co., 59 Wis. 162, 18 N. W. 13; Union 
Mutual Fire Ins- Co. v. Keyser, 32 N. H. 313, 64 Am. Dec. 375; Fitz- 
gerald v. Equitable Reserve Fund Life Association (City Ct.) 3 N. Y. 
Supp. 214; Failey v. Fee, 83 Md. 83, 34 Atl. 839, 32 L. R. A. 311, 55 Am. 
St. Rep. 326; Hale v. Equitable Aid Union, 168 Pa. 377, 31 Atl. 1066 

(a) In passing upon such a conflict, the courts, in determining the 
rights of the parties, will adopt the provision that will give the greater 
right to the insured and his beneficiary. Supreme Tent, etc., v. Volkert, 
25 Ind. App. 627, 57 N. E. 203. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 
Action by B. S. Cadden against the Independent Order of Puritans. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Douglas &Douglas , of Atlanta, for plaintiff in error. 
Little, Powell, Smith & Goldstein, of Atlanta, for defendant in error. 


HURON TRIBE NO. 117, IMPROVED ORDER OF RED MEN v. 
MACE. (No. 10244.) 


(Appellate Court of Indiana, Division No. 2. March 9, 1920.) 
126 Northeastern Reporter, 437. 


1. INSURANCE — BENEFICIARY ENTITLED TO FUNERAL 
BENEFITS WHERE ORDER RETAINED DUES PAID WHEN 
MEMBER WAS IN ARREARS. 


Under by-laws of defendant order as to member in arrears standing 
suspended from all benefits, Ae/d, that where no sickness intervened be- 
tween June 29th, when his dues were, payable and July 5th, when they 
were paid, the widow beneficiary was entitled to funeral benefits where 
defendant retained the dues paid and member died August 20th. 


(For other cases, see Insurance, Dec. Dig. § 755[3]-) 
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2. INSURANCE—ORDER ACCEPTING DUES BY MEMBER IN 
ARREARS ESTOPPED FROM DECLARING FORFEITURE. 


Defendant order, having accepted and retained dues paid by mem- 
ber in arrears, is estopped from declaring a forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 755[3]-) 


Appeal from Circuit Court, Hamilton County; Ernest E, Cloe, Judge. 

Action by Mamie Mace against Huron Tribe No. 117, Improved Or- 
der of Red Men. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Geo. W. Osborn, of Sheridan, for appellant. 
Albert C. Pearson, of Indianapolis, and Ira W. Christian, Floyd 
Christian, and Ralph Waltz, all of Noblesville, for appellee. 


KOZLAK v. POLISH NATIONAL ALLIANCE OF THE UNITED 
STATES OF NORTH AMERICA. (No. 21605.) 


(Supreme Court of Minnesota. March 19, 1920.) 
176 Northwestern Reporter, 911. 


(Syllabus by the Court.) 


INSURANCE — IN ACTION ON CERTIFICATE EVIDENCE OF 
CONDUCT OF GROUP OF DEFENDANT SOCIETY AMOUNT- 
ING TO A WAIVER OF PROMPT PAYMENT OF ASSESS- 
MENTS WAS ADMISSIBLE THOUGH INSURED AFTER- 
WARD JOINED ANOTHER GROUP. 


A member of a fraternal beneficiary society, composed of subordin- 
ate lodges or groups belonged successively to two different groups. At 
the time of his death he was in arrears in payment of assessments: In 
an action by his beneficiary, evidence of conduct of the first group, 
amounting to a waiver of prompt payment of assessments, was admis- 
sible. The action of this group was the action of the defendant, and de- 
ceased was entitled to rely upon it, even after he joined another group, 
unless notice was brought home to him that a different policy was to be 
pursued. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Appeal from District Court, Hennepin County; W. C. Leary, Judge. 

Action by Mary Kozlak against the Polish National Alliance of the 
United States of North America, a corporation. Verdict for plaintiff 
on an issue submitted, motion for judgment notwithstanding the verdict 
denied, and motion for a new trial granted, and plaintiff appeals. Order 
granting a new trial reversed. 


Thompson, Hessian & Fletcher and Geo. R. Smith, all of Minnea- 
polis, for appellant. 
Joseph P. Kolesky, of Minneapolis, for respondent. 
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VILLICOTT v. SOVEREIGN CAMP OF WOODMEN OF THE 
WORLD. (No. 21708.) 


(Supreme Court of Minnesota. April 16, 1920.) 
177 Northwestern Reporter 356 


(Syllabus by the Court) 
1. INSURANCE—APPLICANT HELD JUSTIFIED IN ASSUMING 


THAT INFORMATION AS TO INSANITY OF BROTHERS 

AND SISTERS WAS NOT DESIRED. 

Plaintiff, in a form of application for insurance prepared by itself, 
in one question asked as to insanity of parents, grandparents, uncles and 
aunts of the applicant, and in another asked as to the health of parents, 
grandparents, brother and sisters. The applicant was justified in assum- 
ing that information as to insanity of brothers and sisters was not there 
desired. 


(For other casee, see Insurance, Dec. Dig. § 723[7].) 
3. INSURANCE—INSTRUCTIONS HELD NOT TO SUBMIT QUES- 


TION WHETHER APPLICANT STATED HE HAD NEVER 
HAD SYPHILIS. 


The court did not submit to the jury the question whether or not 
deceased made the statement above mentioned. 


(For other cases, see Insurance Dec Dig. § 826[1].) 


Appeal from District Court, Hennepin County; E. F. Waite, Judge. 
Action by Georgianna Villicott against the Sovereign Camp of the 


Woodmen of the World. Judgment for plaintiff and defendant appeals. 
Affirmed. 


Denegre, McDermott & Stearns, of St. Paul, for appellant. 
A. R. Chesnut and H. Stanley Hanson, both of Minneapolis, for 
respondent. 


LAMAR LIFE INS. CO. v. MOODY. (No. 20982.) 
(Supreme Court of Mississippi. April 12, 1920.) 
84 Southern Reporter, 135. 


(Syllabus by the Court.) 
INSURANCE—INSURED MAY PLEDGE POLICY TO COMPANY 
FOR LOAN WITHOUT BENEFICIARY’S CONSENT. 


The insured may pledge policy to the company for loan without the 
consent of the beneficiary, where it appears that insured reserved the 
right to change the beneficiary. Beneficiary has no vested right in the 
proceeds of such policies. 


(For other cases, see Insurance, Dec, Dig. § 205.) 


In Banc. 
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Appeal from Circuit Court, Pearl River County; W. L. Cranford, 
Special Judge. 

Action by Mrs. Catherine A. Moody against the Lamar Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed and dismissed. 


Wells, Roberson & Jones, of Jackson, for appellant. 
W. A. Shipman, of Poplarville, for appellee: 


GLOVER et at. v. KANSAS CITY LIFE INS. CO. (No. 13461.) 
(Kansas City Court of Appeals. Missouri. Jan- 26, 1920.) 
218 Southwestern Reporter, 905. 


1. INSURANCE — LOAN AGREEMENT CONSTRUED BY PAR- 
TIES NOT PREVENTING LAPSE OF POLICY FOR NONPAY- . 
MENT OF NOTE 
Where insurer, when it issued a second policy to insured, made a 

loan to insured on his prior policy and on other securities, the note pro- 
viding that the collateral secured “this note and all other indebtedness” 
insured might owe insurer, the action of the parties in treating the sec- 
ond policy, on nonpayment of an annual premium as having lapsed and in 
reinstating it by another note for the premium, was a construction of the 
quoted clause in the first note as not applying to the premium note, and 
therefore such clause did not prevent lapse of the second policy until the 
collateral was resorted to, 


(For other cases, see Insurance, Dec. Dig. § 17914. 


2. INSURANCE-—PAYMENT OF PREMIUM NOTE ON LIFE POL- 

ICY NOT WAIVED. 

In view of Rev. St. 1909, §§ 6934, 6935, forbidding discrimination, 
statement of officer of insurance company in urging insured to have rein- 
stated his life policy, which had lapsed for nonpayment of annual pre- 
mium, that the company would accept his note for the amount of the 
premium, and, if he was unable to pay the note when due, “the company 
will not enforce payment, except from the proceeds of the policy,” was 
not a waiver of payment of the note, but an agreementt to look to the 
cash surrender value of the policy for payment of the note if insured 
failed to pay it. 

(For other cases, see Insurance, Dec. Dig. § 387.) 


3: INSURANCE—DEMAND OF PAYMENT OR CANCELLATION 
NOTICE NOT NECESSARY UPON NONPAYMENT OF PRE- 
MIUM NOTE. 

Under provision that on nonpayment of premium note when due the 
policy should become null and void “without any action or notice by the 
company,” demand of payment or notice of cancellation is unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from Circuit Court, Jackson County; Thos. B. Buckner, 
Judge. 
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Action by Effie H. Glover and another, administrators, against the 
Kansas City Life Insurance Company. Judgment for defendant, and 
plaintiffs appeal. Affirmed. 


Joseph S. Rust and Dickinson & Hillman, all of Kansas City, for ap- 
pellants. 
Reed & Harvey, of Kansas City, for respondent. 


COBBLE v. ROYAL NEIGHBORS OF AMERICA. (No 2603.) 
(Springfield Court of Appeals. Missouri. Feb. 28, 1920.) 
219 Southwestern Reporter 118 


2. INSURANCE—BY-LAWS OF FRATERNAL SOCIETY, WHERE 
CONTRARY TO STATUTE, CANNOT BE MADE PART 
OF INSURANCE CONTRACT. 

While fraternal benefit societies are exemp ed by statute (Rev. St. 1908 

§ 7109) from the provisions of the insurance laws of the state, yet such 

societies cannot enact and make part of their insurance contracts 

issued in this state to citizens of this state by-laws which contra- 

vene the laws of the state, in view of section 3441 and 7055. . 


(For other cases, see Insurance, -Dec. Dig. § 718.) 


4. INSURANCEH—PROVISIONS THAT PROOF OF DEATH SHALL 
NOT BE BASED ON PRESUMPTIONS ARISING FROM SEVEN 
YEARS’ ABSENCE IS VALID. 

By-laws of defendant fraternal society providing that proof of death 
of insured cannot be based on presumption arising from seven years’ 
absence and susbstituting a like rule based on the average life of insured 
is valid, and, since it was enacted: before insured became a member and 
was made a part of the insurance contract, there can be no recovery on 
proof of seven years’ absence; expectancy of life of insured not having 
expired. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


Bradley, J., dissenting. 


Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

Suit by Orpha Cobble against the Royal Neighbors of America. Judg- 
ment for defendant, and plaintiff appeals. Case certified to the Supreme 
Court. 


W. H. Horine and Wright Bros., all of Springfield, for appellant. 
Benj. D. Smith, of Mankato, Minn., and Barbour & McDavid, of 
Springfield. for respondent. 
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REID v. AMERICAN NAT. ASSUR. CO. (No. 2533.) 
(Springfield Court of Appeals. Missouri. Feb. 28, 1920.) 
218 Southwestern Reporter, 957. 


1. INSURANCE — INSURED A SOLDIER DYING IN HOSPITAL 
IN THIS COUNTRY OF PNEUMONIA ENGAGED IN “MILI- 
TARY SERVICE” WITHIN TERMS OF POLICY. 


Where a life insurance policy exempted insurer from liability “if 
the insured shall die or become disabled while engaged in nayal or mili- 
taty service in time of war or in consequence of such service,” except 
for an amount equal to the net reserve on the policy, and it appeared - 
that insured enlisted in the army in the war with Germany and her allies, 
and that he died in a hospital in this country of pneumonia, deceased 
was engaged in the military service, and died when in such service within 
meaning of the policy. 

(For other cases, see Insurance, Dec. Dig: § 515.) 


2. INSURANCE--EXEMPTION FROM LiABILITY IF INSURED 
DIES WHILE ENGAGED IN NAVAL OR MILITARY SERV- 
ICE VALID. 


A provision in a life insurance policy exempting the insurer from 
liability in case insured dies while engaged in naval or military service 
is valid. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


3. INSURANCE — PROVISIONS EXCLUDING HAZARDS INCI- 
DENT TO MILITARY SERVICE IN TIME OF WAR OR EX- 
ACTING HIGHER PREMIUMS NOT VOID AS AGAINST 
PUBLIC POLICY. 


Provisions in life insurance contract excluding therefrom the haz- 
ards incident to military service in time of war or exacting a higher rate 
of premium for such risks are not void as against public policy. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


4. INSURANCE---INCREASED PREMIUMS FOR HAZARDS INCI- 
DENT TO MILITARY SERVICE IN TIME OF WAR NOT EX- 
ORBITANT AND UNREASONABLE. 


A life insurance policy providing for increased rates for hazards in- 
cident to military service in time of war will not be held exorbitant or 
unreasonable, since, as insurer may entirely decline to carry such risks, 
it may fix its own terms for so doing in the absence of law or regula- 
tions to the contrary. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


5. INSURANCE--ACCEPTANCE OF PREMIUMS NOT WAIVER 
OF PROHIBITION AGAINST ENGAGING IN MILITARY 
SERVICE WHERE FACT OF SUCH SERVICE CONCEALED. 


Where a life insurance policy exempted insurer except for the net 
reserve if insured should die or become disabled by engaging in military 
service in time of war or in consequence of such service unless an in- 
creased rate was paid, acceptance by insurer of premiums at the original 
1ate did not constitute a waiver of the conditions when insured concealed 
the fact that he had entered the army. 


(For other cases, see Insurance, Dec. Dig: § 392[1].) 
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Appeal from Circuit Court, Pemiscot:- County; Sterling H. McCarty, 
Judge. 

Action by Katurah Reid against the American National Assurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 


Jones, Hocker, Sullivan & Angert, of St. Louis, and Ward & Reeves, 
of Caruthersville, for appellant. 

N. C. Hawkins and J. S. Gossom, both of Caruthersville, for re- 
spondent. 


CAVENY v. HEALEY. (No. 422.) 
(Supreme Court of New Jersey. Feb. 13, 1920.) 
109 Atlantic Reporter 204. 


INSURANCE—PAYMENT UNDER FACILITY OF PAYMENT 
CLAUSE DID NOT DEPRIVE ADMINISTRATOR OF RIGHT 
TO MONEY. 

Payment by insurance company to a person under facility of pay- 
ment c'ause of stipulated benefit, before appointment of administrator 
of the insured’s estate, did not change original contract of life insurance, 
by which the company agreed to pay executors or administrators of 
insured, and did not change beneficial interest in the fund; the clause 
affec.ing only the right of the company to make payment, and not the 
rights of the claimants between themselves. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Appeal from District Court, Jersey City. 
Action by William J. Caveny, administrator of Michael J. Caveny, 


against Julia Healey. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Argued November term, 1919, before Swayze and Parker, JJ. 


Frank G. Turner, of Jersey City, for plaintiff. 
Randolph Perkins, of Jersey City, for defendant. 


SWEENEY v. INDEPENDENT ORDER OF FORESTERS. 


(New York Supreme Court, Appe‘late Divis‘on, Third Department. 
March 3, 1920.) 


181 New York Supplement 4. 


1. INSURANCE—“DISPENSATION,” AS USED IN BY-LAWS 
OF BENEFIT ASSOCIATION, DEFINED. 
The word “dispensation,” as used in the constitution and by-laws 
of a fraternal benefit organization, giving certain officers power to 
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grant dispensations to initiate applicants for membership, means “an 
exemption from some laws; a permission to do something forbidden; an 
allowance to omit something commanded,” “the granting of a license, 
or the license itself; that is the dispensing with a law or particular person 
from the obligation to comply with its injunctions” (citing Words and 
Phrases, Dispensation). 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 


2. INSURANCE—OFFICER OF BENEFIT ASSOCIATION HELD 
EMPOWERED TO BIND ASSOCIATION AS TO STATUS OF 
APPLICANT. 

Where Supreme Chief Ranger had power to grant dispensations 
to applicants for membership, such as he might deem to be in the interest 
of the order, and to vest his deputy w'th powers addjtional to those 
given him in the constitution and by-laws, such deputy, in the absence 
of a showing to the contrary, will be held to have had authority to 
approve an application and to classify the applicant as to his occupation, 
etc., where he inserted his name in the application as a voucher or pro- 
poser of the applicant, and added his title of office, which was approved 
at the home office; his acts being entitled to the presumption that they 
were honestly and legally performed when he determ‘ned that applicant 
was not personally engaged in the sale of liquor, and that what he did 
was steam fitting, having knowledge of all the facts. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


3 INSURANCE—AGREEMENT BY APPLICANT FOR MEMBER- 
SHIP TO TAKE AGENT OF BENEFIT ASSOCIATION AS HIS 
REPRESENTATIVE INVALID. 

Agreement in application for membership in a fraternal benefit asso- 
ciation and provisions in the by-'aws and constitution of the association 
to take agent of the association as the representative of the applicant, and 
not the association, held invalid, as against public policy. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


4. INSURANE—BENEFICIARY ENTITLED TO APPLY TO COURL 
WITHOUT EXHAUSTING REMEDY IN FRATERNAL ASSO- 
CIATION. 

Where beneficiary was told by a fraternal benefit association that they 
would not pay death benefits, and but one outcome could be expected or 
was possible, she properly applied to the court for redress, without ex- 
hausting the remedy given by her under the constitution and laws of the 
association; the law not requiring a vain thing to be done. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 


5. INSURANCE—POSSESSION OF CERTIFICATE PRESUMPTIVE 
EVIDENCE OF DELIVERY. 
The possession by plaintiff of a fraternal benefit association certificate, 
issued to her husband and in her name as beneficiary, was presumptive 
evidence of delivery and ownership. 


(For other cases, see Insurance, Dec. Dig. § 720.) 


Appeal from Trial Term, Washington County. 

Action by Mary Sweeney against the Independent Order of For- 
esters. From a judgment (179 N. Y. Supp. 94) for plaintiff, defendant 
appeals. Affirmed. 
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Argued before John M. Kellogg, P. J., and Woodward Cochrane, 
Henry T. Kellogg, and Kiley, JJ. 


Mork & Baum, of New York City, for appellant. 
Chambers & Fien, for respondent. 


NORWGOD v. MOST WORSHIPFUL GRAND LODGE OF NORTH 
CAROLINA FREE AND ACCEPTED ANCIENT MASONS ect at. 
(No, 355.) 


(Supreme Court of North Carolina. April 14, 1920.) 
102 Southeastern Reporter, 749. 


1. INSURANCE — EVIDENCE HELD TO SUSTAIN FINDING 
THAT PLAINTIFF’S RECEIPT IN FULL WAS OBTAINED 
BY FRAUD. 

In an action by the beneficiary of an insurance certificate issued by 

a fraternal association, brought against the association and the presiding 

officer of a subordinate lodge, wherein the defense of payment and receipt 

in full was interposed, evidence held sufficient to support refusal of a 

judgment of nonsuit and to sustain allegations that the presiding officer 

of the subordinate lodge fraudulently represented to plaintiff that the 
association refused to pay the full amount, when in fact he had orders 
for full payment in his possession at the time. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


2. INSURANCE—AGENT TO COLLECT INSURANCE MUST AC- 

COUNT FOR FULL AMOUNT COLLECTED- 

Where the presiding officer of a subordinate lodge, of a fraternal as- 
sociation obtains from the beneficiary possession of the policy for its 
collection, along with a policy issued by another fraternal associatian, and 
collects the full amount due upon both policies, but pays her only a part 
thereof, he as the beneficiary’s agent may be required to pay to such bene- 
ficiary the balance of the money collected. 

(For other cases, see Insurance, Dec. Dig.-§ 695.) 


4. INSURANCE—BENEFICIARY’S RECEIPT IN FULL NOT BIND- 
ING WHERE PROCURED BY MISREPRESENTATIONS OF 
INSURER’S COMMITTEE. 

In an action by a beneficiary of an insurance policy issued by a fra- 
ternal association, brought against such association and the presiding 
officer of the subordinate lodge, wherein the association relied upon pay- 
ment and a receipt in full procured by the members of a committee, an 
instruction that, if such committee made misrepresentations in order to 
procure the receipt, plaintiff would not be bound thereby was proper; 
inquiry being pending before the jury as to the liability of the association, 
and of the presiding officer at the time such receipt was given. 


(For other cases, see Insurance, ec. Dig. § 801.) 


Appeal from Superior Court, Rockingham County; McElroy, Judge. 

Action by Kattie Norwood against the Most Worshipful Grand Lodge 
of North Carolina Free and Accepted Ancient Masons and R. S. Graves. 
Judgment on a verdict against defendant Graves alone, and he appeals. 
No error. ‘ 


Vol. LVI—3, 





Insurance Law Journal, Vol. 56. — [July, 1920. 


WEGENER vy. WEGENER er at. (No. 16322.) 
(Supreme Court of Ohio. Jan. 13, 1920.) 
126 Northeastern Reporter 892. 


Syllabus by the Court. 

1. INSURANCE—ASSOCIATION AUTHORIZED TO PAY BENE- 
FITS TO MEMBERS’ “FAMILIES OR HEIRS” MAY LIMIT 
PAYMENTS TO “FAMILIES.” 

The law in force (section 3630, Revised Statutes), under which the 
Policemen’s Benevolent Association was incorporated, authorized such as- 
sociation to pay benefit funds levied by assessment upon its members to 
the “families or heirs” of the association’s members. Although such as- 
sociation cou!d not, by its articles of incorporation, extend the classes 
named in the statute, it could thereby limit the class to whom its benevo- 
lence should be paid, and provide, in its charter, that the fund should be 
paid only to the “families’ of the members. 

(For other cases, see Insurance, Dec. Dig. § 771). 


2. INSURANCB—ENLARGING CLASS OF BENEFICIARIES FIXED 
BY CHARTER VOID. 
A by-law or const’tution, adopted by such association, which enlarges 
the class of beneficiaries fixed in its charter is unauthorized and void. 


(For other cases, see Insurance, Dec. Dig. § 771.) 


3. INSURANCE—BROTHER OF MEMBER OF POLICEMEN’S BEN- 
EVOLENT ASSOCIATION CANNOT BE_ BENEFICIARY; 
“FAMILY.” 

In his application for membership a member designated, as his bene- 
ficiary, a brother, who did not live with the member at the time of de- 
signation or since. Held, that the brother was not one of the family of 
the deceased member within contemplation of the statute and articles of 
incorporation in force at the time of the designation, and such designa- 
tion was invalid. 


(For other cases, see Insurance, Dec. Dig. § 769.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Family.) ; 


Error to Court of Appeals, Hamilton County. 

Interpleader by the Policemen’s Benvolent Association against Edward 
Wegener and Kathleen Wegener, claimants of the benefit fund brought 
into court. Fund awarded to Kathleen Wegener, widow of Albert W. 
Wegener, deceased member, and from a reversal by the Court of Appeals 
and its award to Edward Wegener, brother of deceased, Kathleen Wegener, 
widow, brings error. Judgment of Court of Appeals reversed, and judg- 
ment of the common pleas affirmed. 


Edward J. Kennedy and Kelley & Remke, all of Cincinnati, for 
plaintiff in error. 

Charles A. J. Walker, of Cincinnati, and A. M. Caldwell, of Newport, 
Ky., for defendant in error. 
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SULLIVAN et al. v. SUPREME COUNCIL OF CATHOLIC MUT. 
BEN. ASSN 


(Supreme Court of Pennsylvania. Jan. 5, 1920.) 
109 Atlantic Reporter 604. 


1. INSURANCE—PAYMENT OF ASSESSMENT AFTER EXPIRA- 
TION OF MONTH WILL NOT REVIVE MEMBERSHIP. 
Under the by-laws of a benefit assoc’ation providing that, if the bene- 

ficiary payment be not paid during the month, the member is suspended, 

payment made after expiration of the month will not revive membership. 
(For other cases, see Insurance, Dec. Dig. § 760.) 


2. INSURANCE—MUTUAL BENEFIT INSURER HAS BURDEN 
OF PROVING MEMBER DELINQUENT. 


A mutual benefit insurer has the burden of proving that a member 
was dilinquent in payment of dues. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


3. INSURANCE—EVIDENCE HELD TO SHOW THAT MUTUAL 
BENEFIT SOCIETY MEMBER WAS NOT DELINQUENT. 
In action on a certificate issued by mutual benefit association, where 
the defense was the member’s nonpayment of monthly dues, evidence held 
to warrant finding that the member was not delinquent. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from Court of Common Pleas, Allegheny County. 

Action by Catherine Sullivan and others against the Supreme Council 
of the Catholic Mutual Benefit Association. From a judgment for plain- 
tiffs, defendant appeals. Affirmed. 


Argued before Brown, C. J., and Moschzisker, Frazer, Walling, Simp- 
son, and Kephart, JJ. 


William J. Brennen and Edward A. Kraus, Jr., both of Pittsburgh 
for appellant, 
Dennis E. Behen, of Pittsburgh, for appellees. 


WILSON v. POLICE BENEFICIARY ASS’N 
(Supreme Court of Pennsylvania. Feb. 2, 1920) 
109 Atlantic Reporter 596. 


1, INSURANCE—REINSURANCE BY BENEFICIARY ASSOCIA- 
TION HELD NOT TO CHANGE ITS LIABILITY UNDER 
CERTIFICATE. 


Though defendant benefic’ary association reinsured all of its members 
under a group policy and thereafter assessed its members $3.50 a month, 
in place of the 50-cent assessment for each death which had theretofore 
amounted to about $5 a month, defendant’s liability to insured’s benefciary 
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is governed by provisions of beneficiary certificate, and not by provisions 
of group policy, where there is nothing to show that insured ever consented 
to reinsurance or to a modification of his certificate. 


(For other cases, see Insurance, Dec. Dig. § 725.) 


2. INSURANCE—PAYMENT OF PREMIUM UNDER REINSUR- 
ANCE GROUP POLICY HELD NOT TO ESTOP BENEFI- 
CIARY FROM CLAIMING UNDER ORIGINAL CERTIFICATE. 
Though defendant beneficiary association reinsured¢all of its members 

under a group policy and thereafter assessed its members $3.50 a month 

in place of the fifty cent assessment for each death which theretofore 
amounted to about $5. the fact that insured paid the assesments of $3.50 
in place of 50-cent assessment doves not estop his beneficiary from claim- 
ing under original certificate no fraud or bad faith being shown on the 

part of insured or anything to support a finding that he consented to a 

modification of his contract. 

(For other cases, see Insurance, Dec. Dig. § 725.) 


Appeal from Court of Common Pleas, Philadelphia County 
Action by Jul‘'a Wilson against the Police Beneficiary Association. 
Judgment for plaintiff, an defendant appeals. Affirmed. 


Argued before Brown, C. J., and Moschzisker, Frazer, Walling, Simp- 
son, and Kephart, JJ. 


Frederick A. Soberheimer, of Philadelphia, for appellant. 
Evan B. Lewis, of Philadelphia, for appellee. 


PEACOCK et At. v. JOYCE &T At. 
(Supreme Court of Tennessee. March 18, 1920.) 
219 Southwestern Reporter, 350. 


1. INSURANCE — STATUTES GOVERNING DISTRIBUTION OF 
PROCEEDS INAPPLICABLE TO BENEFIT CERTIFICATE. 
Shannon’s Code, §§ 4030, 4232, providing that insurance on the life 

of a husband shall inure to the benefit of his widow and children or next 

of kin, does not apply to a certificate issued by a benefit society. 
(For other cases, see Insurance, Dec. Dig. § 770.) 


2. INSURANCE — PROCEEDS OF CERTIFICATE NOT IM- 
PRESSED WITH TRUST FOR SUPPORT OF CHILDREN OF 
FIRST WIFE. 

Where, upon death of beneficiary wife before her husband, under the 
by-laws of the benefit society, his second wife was entitled to the pro- 
ceeds of a benefit certificate, the fund was impressed with no trust for the 
support of the member’s children by a first marriage. 


(Kor other cases, see Insurance, Dec. Dig: § 785.) 
3. INSURANCE—ON DEATH OF WIFE NAMED AS BENEFI- 
CIARY, SECOND WIFE ENTITLED TO BENEFIT. 


Under the by-laws of a benefit society providing that if the benefi- 
ciary died prior to the death of the member, the amount of the benefit 





Life. } Southland Life Ins, Co. v. Hopkins. 37 


should be paid to the widow, and if there was no widow to the children, 
where the member’s wife named as beneficiary died, and the member re- 
married, his second wife was entitled to the proceeds of the certificate 
as his widow in preference to the children. 


(For other cases, see Insurance, Dec. Dig: § 785.) 


Appeal from Chancery Court, Lawrence County; Walter S. Bearden, 
Chancellor, 

Suit by Bertha PB. Peacock and others against Ada Joyce and others. 
From a decree for defendants, complainants appeal. Affirmed. 


Haggard & Haggard, of Waynesboro, for appellants. 
Boyd & Boyd, of Cookeville, and Albert Morgan, of Waynesboro, for 


appellees 


SOUTHLAND LIFE INS. CO. v. HOPKINS. (No. 1592.) 


(Court of Civil Appeals of Texas. Amarillo. Feb. 11, 1920. Rehearing 
Denied March 3, 1920.) 


219 Southwestern Reporter, 254 


1. INSURANCE — EXTENSION OF TIME FOR PAYING PREM- 
IUM CONSUMMATED BY DELIVERY OF NOTE AND CON- 
DITIONS IN SUBSEQUENT RECEIPT WERE WITHOUT EF- 
FECT. 

An extension agreement was consummated when insured executed 
and returned to insurer a note given for a premium, and any attempt to 
ingraft further conditions or provisions upon it by a receipt sent him 
thereafter was without effect. 

(For other cases, see Insurance, Dec. Dig. § 357.) 


2. INSURANCE — STATUTORY PROVISIONS CANNOT BE 

EVADED BY CONTRACT. 

Statutory provisions as to what an insurance contract should contain 
cannot be waived by contract, and any attempt to do so, direct or indi- 
rect, is void. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


4. INSURANCE—STATUTORY PROVISIONS BECOME PART OF 

CONTRACT. 

Parties to an insurance_contract are conclusively presumed to have 
entered into their contract with full knowledge of existing laws 
upon the subject which may affect the validity, formation, performance, 
operation, discharge, interpretation or enforcement thereof, and that such 
laws enter into and become a part of the contract, binding the parties. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 


5. INSURANCE--POLICY CANNOT: BE DECLARED FORFEITED 
UNTIL THIRTY DAYS AFTER DEFAULT IN PAYMENT OF 
PREMIUM. 

An insurer cannot declare a forfeiture of a life policy pntil 30 days 
from default in payment of premium, even though the policy has been 
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issued without the statutory clause inserted therein, requiring 30 days of 
grace (Vernon’s Sayles’ Ann: Civ. St. 1914, art. 4741, subd. 2). 


(For other cases, see Insurance, Dec. Dig. § 350[4].) 


6. INSURANCE—STATUTORY PERIOD OF “GRACE” APPLIES 
TO NOTE GIVEN IN PAYMENT OF PREMIUM. 


Where life policy allowed 30 days of grace for payment of premium 
without interest, but on date premium was due insurer executed a note 
for the amount thereof maturing eight months later, bearing interest, and 
reciting that it was subject to the provisions of the policy, insured, in 
view of Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4741, subd. 2, was en- 
titled to 30 days’ grace after maturity of the note to pay the same, al- 
though the note contained the words “without grace’; an extension of 
time upon an agreement to pay interest mot being considered “grace” 
(citing Words and Phrases, Days of Grace; On Grace). 


(For other cases, see Insurance, Dec. Dig. § 357.) 


7. INSURANCE--DOUBT AS TO PERIOD OF GRACE RESOLVED 
AGAINST FORFEITURE FOR NONPAYMENT OF PREMIUM. 


Where life policy provided 30 days grace without interest within 
which to pay premium and a note was given upon the date a premium was 
due containing the words “without grace,’ which bore interest, there 
was created an uncertainty and a doubt as to whether or not insured 
should have 30 days of grace within which to pay the note upon maturity; 
and such uncertainty and doubt must be resolved against a forfeiture. 


(For other cases, see Insurance, Dec: Dig. § 146[3].) 


8. INSURANCE — PARTIES MAY CONTRACT AD LIBITUM IN 
ABSENCE OF STATUTE. 


In absence of a statute governing such contract, the parties to an 
insurance contract may stipulate ad libitum. 


(For other cases, see Insurance, Dec. Dig. § 124.) 


12, INSURANCE — MERE COLLECTING AGENT CANNOT 
WAIVE INSURER’S CONTRACT RIGHTS. 


A bank which was a mere collecting agent for an insurance company 
as to notes given for premiums, could make no agreement with an in- 
sured which would waive insurer’s rights under its contract, and notice 
to the cashier of the bank was not notice to insurance company of an 
intent to accept an offer of the insurer to extend a note. 


(For other cases, see Insurance, Dec. Dig. § 358.) 


13. INSURANCE—FORFEITURE FOR NONPAYMENT OF PRE- 


MIUM NOTE WAIVED BY CONDITIONAL OFFER TO EX- 
TEND NOTE. 


Insurer’s proposal by letter that if insured would make partial pay- 
ment of amount due on premium note the balance would be extended a 
reasonable time, although conditional, and not accepted by insured so as 
to become a binding contract, held to have waived forfeiture for non- 
payment of the premium note at its maturity, under the principle of 
waiver of forfeiture by conduct leading insured to honestly believe pre- 
mium would be received after the appointed day. 


(For other cases, see Insurance, Dec. Dig, § 388[3]-) 


14. INSURANCE-—TIME CANNOT BE GIVEN FOR PAYMENT OF 
PREMIUM BEYOND GRACE PERIOD. 


By requiring a policy of insurance to provide for the payment of pre- 
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miums in advance, the Legislature did not intend that time should be 
given for payment of premium beyond the grace period prescribed. 


(For other cases, see Insurance, Dec. Dig. § 357.) 


15. INSURANCE—VIOLATION OF STATUTE AS TO CONTENTS 

OF POLICY DOES NOT AVOID IT. 

Vernon’s Sayles’ Ann. Civ. St. 1914, arts. 4741, 4954, as to payment 
of premiums in advance and forbidding discrimination between insurants, 
relating to what an insurance policy should contain, do not have the ef- 
fect of avoiding a policy issued in violation of their provisions. 

(For other cases, see Insurance, Dec. Dig. § 138 [2].) 


17, INSURANCE — NOTE FOR PREMIUM CONSTRUED AS BE- 
ING LEGAL WHERE TRANSACTION WAS SUSCEPTIBLE 
OF TWO CONSTRUCTIONS. 

Where a note for a premium could have been given either for an il- 
legal extension of time for payment of premium, or as a legal payment 
of the premium, the court will hold that it was given as payment of the 
premium in advance rather than a postponement: 


(For other cases, see Insurance, Dec. Dig. § 186[5].) 


18. INSURANCE — NOTE GIVEN “IN LIEU OF” PREMIUM 
MEANS IN PLACE OF PREMIUM. 


A note given “in lieu of” an insurance premium was one given in- 
stead of, in place of, or in substitution of, the premium, and a receipt 
which so stated tended strongly to show that insurer had accepted and 
considered the note as a payment and not an extension of time (citing 
Words and Phrases, In Lieu of). 


(For other cases, see Insurance, Dec. Dig. § 186[5].) 


19. INSURANCE — FIVE-YEAR POLICY NOT “TERM INSUR- 
ANCE” UNDER WHICH INSURED HAS ONLY RIGHT TO 
INSURANCE FOR TERM PAID. ° 
A “Five-Year Term Nonrenewable Policy,” providing for the pay- 

ment of five annual premiums, “the first payable in advance, and a like 

sum upon each 28th day of February thereafter during the continuance 
of this policy until five full years’ premiums have been paid, or until the 
prior death of the insured,” was not a contract of “term insurance” under 
which an insured has only the right upon payment of an annual premium 
to insurance upon his life for the term paid for and the right to continue 
the insurance from year to year or term to term at the same rate, and 
default in payment of an annual premium did not ipso facto forfeit the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

(For other definitions, see Words and Phrases, Second Series, Term 

Insurance. ) 


20- INSURANCE—CONSTRUCTION OF POLICY ADOPTED AL- 
LOWING GREATER INDEMNITY WHERE EQUALLY FAIR. 
Where two interpretations of an insurance policy, equally fair, may 

be made, that which allows the greater indemnity must prevail. 


(For other cases, see Insurance, Dec: Dig. § 146[3].) 


21. INSURANCE — CONSTRUCTION OF POLICY CONSISTENT 
WITH REASON AND LAW ADOPTED. 
If one interpretation of an insurance policy, looking at the other 
provisions of the contract and to its general object and scope, would lead 
to an absurd conclusion, or a conclusion which violates the statute and 
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renders the contract void, such interpretation must be abandoned, and 
that adopted which will be consistent with reason and the law. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


22. INSURANCE — AMBIGUOUS CONTRACT CONSTRUED 
AGAINST INSURER. 


An insurance contract is to be most strongly construed against the 
insurer who framed it, especially where the language is inconsistent, ambi- 
guous, or contradictory, and where a forfeiture is involved, in order that 
indemnity may be granted rather than denied. 


(For other cases, see Insurance, Dec: Dig. § 146[3].) 


23. INSURANCE—RIGHT OF FORFEITURE MUST BE EXPRESS- 

LY STATED. 

The right of forfeiture must be expressly stated, and not by reference, 
and must be embodied in the contract in plain and unambiguous lan- 
guage. 

(For other cases, see Insurance, Dec: Dig, § 146[3].) 


24. INSURANCE — LIFE POLICY CONSTRUED NOT TO CON- 
TAIN EXPRESS PROVISION DECLARING POLICY IPSO 
FACTO FORFEITED ON NONPAYMENT OF PREMIUM. 
Provision in a life policy to the effect that it is issued in considera- 

tion of the payment of premiums in advance annually, and that the policy 

and application constitutes the entire contract, which “shall be incontesta- 

ble except for the payment of premiums,” are far from being express 

provisions that upon default of payment of premiums the policy is ipso 

facto forfeited, and they merely give the insurer the right to plead failure 

of consideration or contest payment in an action to recover on the policy. 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 


25. INSURANCE — MERE FAILURE TO PAY PREMIUM NOTE 

DOES NOT AVOID POLICY. 

When the conditions as to forfeiture for nonpayment on maturity of 
a note given for a premium are contained only in the note, the mere fact 
that the note is not paid at maturity does not, of itself, avoid the policy, 
such a provision being a condition subsequent of which the insurer must 
avail itself by clear and unequivocal acts, and insurer must demand pay- 
ment at proper time, and, if no payment is made, must declare the policy 
forfeited or void. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Boyce, J-, dissenting in part. 


Appeal from District Court, Lubbock County; W. R. Spencer, Judge. 
_ Action by Mollie I. Hopkins against the Southland Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


W. H. Bledsoe, of Lubbock, and Seay, Seay, Malone & Lipscomb, of 
Dallas, for appellant. 
Bean & Klett and Percy Spencer, all of Lubbock, for appellee. 





Life. ] Green v. Missouri State Life Ins. Co. 


GREEN v. MISSOURI STATE LIFE INS. CO. (No. 1064.) 


(Court of Civil Appeals of Texas. El Paso. Feb. 19, 1920. Rehearing 
Denied March 18, 1920.) 


219 Southwestern Reporter, 552. 


1. INSURANCE — BURDEN OF PROOF AS TO DEFENSE OF 
SUICIDE ON INSURER. 
In an action on a life policy, the burden of proof as to the defense 
of suicide was on the insurer. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


Appeal from District Court, Taylor County; Joe Burkett, Judge. 

Action by Mrs Lorena B. Green against the Missouri State Life In- 
surance Company. From judgment for defendant, plaintiff appeals. Re- 
versed and remanded. 


Kirby, King & Keeble and Jno. W. Wood, all of Abilene, for appel- 
lant. 

Cunningham & Oliver and J. M. Wagstaff, all of Abilene, and Jour- 
dan, Rassieur & Pierce, of St. Louis, Mo., for appellee: 


CARTER vy. SOVEREIGN CAMP, WOODMEN OF THE WORLD. 
(No 9205.) 


(Court of Civil Appeals of Texas. Ft. Worth. March 13, 1920, Rehear- 
ing Denied April 10, 1920.) 


220 Southwestern Reporter, 239, 


2. INSURANCE—CONSTITUTION AND BY-LAWS OF BENEFIT 

ASSOCIATION FORM PART OF POLICY. 

The constitution and by-laws of a fraternal benefit association form 
part of the policy of insurance of one holding a benefit certificate there- 
in. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


3. INSURANCE — INSURED CONCLUSIVELY PRESUMED TO 
KNOW CONSTITUTION AND BY-LAWS OF BENEFIT AS- 
SOCIATION. 


The holder of benefit certificate in a fraternal benefit association is 
conclusively presumed to know the constitution and by-laws of the as- 
sociation which form part of his policy, so that a finding that he did not 
know a provision thereof will be disregarded. 


(For other cases, see Insurance, Dec. Dig. §§ 817[1], 827.) 


4. INSURANCE—FAILURE TO GIVE NOTICE OF ENGAGING IN 
SALOON BUSINESS FORFEITS CERTIFICATE. 


Where the by-laws of a fraternal benefit association provided that a 
beneficiary certificate should become null and void if insured engaged in 
the saloon business without giving notice to the clerk of the camp and 
paying an additional assessment, the failure of the beneficiary to give 
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such notice after engaging in that business is an absolute defense to 
recovery on the certificate unless the association is estopped to rely there- 
on. 


(For other cases, see Insurance, Dec. Dig. § 748.) 


5. INSURANCE—ASSOCIATION NOT ESTOPPED TO FORFEIT 
IN ABSENCE OF RELIANCE ON FAILURE TO EXPEL: 
Where the by-laws of a benefit association provided for the ex- 

pulsion or other punishment of a member engaging in the saloon busi- 
ness and required notice and payment of additional assessments to avoid 
nullification of the benefit certificate, the beneficiary cannot recover on 
the theory that the association was estopped to rely on the defense that 
insured engaged in such business without giving the required notice with- 
out showing reliance by insured upon his being expelled in accordance 
with the by-laws. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


Appeal from District Court, Tarrant County; Bruce Young, Judge. 
Action by Mrs. Mattie Carter against the Sovereign Camp, Woodmen 
of the World. Judgment for defendant, and plaintiff appeals. Affirmed. 


Samuels & Brown, of Ft. Worth, for appellant. 
H. S. Lattimore, of Ft. Worth, for appellee. 


MAGNESS et aL. v. GREAT SOUTHERN LIFE INS. CO. (No. 9179.) 


(Court of Civil Appeals of Texas. Ft. Worth. Nov. 29, 1919. Rehear- 
ing Denied Jan. 31, 1920.) 


219 Southwestern Reporter, 280. 


1. INSURANCE—FINDING AGAINST A CONSUMMATED ORAL 

CONTRACT OF INSURANCE WARRANTED. 

Evidence in action on alleged oral contract of life insurance held to 
warrant finding that it was understood between the parties that the mak- 
ing of the contract of insurance would not be consummated till the pol- 
icy should be issued, and that till then the company could, as it did, re- 
fuse the application in accordance with the stipulation in the receipt given 
to applicant. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from District Court, Wise County; F. O. McKinsey, Judge 

Action by Mrs M. E. Magness and others against the Great Southern 
Life Insurance Company. Judgment for defendant, and plaintiffs ap- 
peal. Affirmed. 


L. D. Ratliff, of Decatur, C. F. Spencer, of Wichita Falls, and W. C. 
Shults, of Decatur, for appellants: 

McMurray & Gettys, of Decatur, and Carrigan, Britain & Morgan, of 
Wichita Falls, for appellee. 





Life. ] Modern Woodmen of America v. Atcheson. 


MODERN WOODMEN OF AMERICA vy. ATCHESON. (No. 9182.) 


(Court of Civil Appeals of Texas. Ft. Worth. Dec. 6, 1919. Rehear- 
ing Denied Jan. 24, 1920.) 


219 Southwestern Reporter, 537. 


1. INSURANCE—EVIDENCE HELD TO SHOW MISREPRESENT- 
ATIONS AS TO INSURED’S HEALTH. 


In action on benefit certificate involving the issue of whether insured 
misrepresented the condition of his health in application for membership. 
evidence held insufficient to support judgment for beneficiary: 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


5. INSURANCE — STATUTE MAKING POLICY VOID FOR MA- 
TERIAL MISREPRESENTATIONS INAPPLICABLE TO FRA- 
TERNAL BENEFIT SOCIETIES. 


Rev. St. 1911, art. 4947, providing that misrepresentation in applica- 
tion shall not constitute any defense to suit on policy unless it was ma- 
terial to the risk, or actually contributed to the contingency or event on 
which the policy became due and payable, has no application to contracts 
of insurance made by fraternal benefit societies as defined in aticle 4827, 
in view of Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4830. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


6. INSURANCE — REPRESENTATIONS WARRANTED TRUE 
WILL AVOID POLICY IRRESPECTIVE OF MATERIALITY: 
In the absence of statute to the contrary, false representations in an 

application for insurance which the applicant warrants to be true will 

avoid the policy without reference to the materiality of such statements. 
(For other cases, see Insurance, Dec. Dig. §§ 255, 723[2].) 


Appeal from District Court, Wise County; F. O. McKinsey, Judge. 
Action by Millie May Atcheson against the Modern Woodmen of 


America. Judgment for plaintiff and defendant appeals. Reversed and 
remanded. 


Pat M. Neff, of Waco, for appellant. 


. McMurray & Gettys and Ratliff & Spencer, all of Decatur, for ap- 
pellee. 


SOVEREIGN CAMP OF —— OF THE WORLD v. MILLER. 
(No. 7833.) 


(Court of Civil Appeals of Texas. Galveston. Feb. 20, 1920. Rehear- 
ing Denied March 11, 1920.) 


220 Southwestern Reporter, 635. 


1, INSURANCE—FRATERNAL INSURER MAY WAIVE THOUGH 
SUBORDINATE BODY HAS NO POWER OF WAIVER, 


A fraternal insurer itself may with notice or knowledge of the facts 
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waive compliance with the by-laws, although such by-laws take from the 
officials of the subordinate body, as a camp, general powers to create 
waiver. 

(For other cases, see Insurance, Dec. Dig. § 755{[1].) 


2. INSURANCE — WHERE FRATERNAL INSURER DIRECTED 
MEMBER TO GIVE NOTICE OF CHANGE OF OCCUPATION 
TO LOCAL CAMP, NOTICE TO CLERK IS NOTICE TO IN- 
SURER. 

Where the by-laws of a fraternal insurer directed a member on 
changing occupation to give notice to the clerk of the local camp, notice 
to such clerk is notice to the insurer itself. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


3. INSURANCE — FRATERNAL. INSURER HELD TO HAVE 
WAIVED RIGHT TO DEMAND FROM MEMBER HIGHER 
PREMIUM RECAUSE OF CHANGE IN OCCUPATION. 

A fraternal insurer held to have waived right to demand from a mem- 
ber a higher premium because of change of occupation where the member 
in accordance with the by-laws notified the clerk of local camp that he 
had become a wholesale liquor dealer, and was ready to pay any increased 
premium if that was a prohibited occupation and only the old premiums 
were exacted. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

4. INSURANCE — BY-LAW DECLARING SALOON KEEPING 
PROHIBITED OCCUPATION HELD TOO VAGUE TO EX- 
CLUDE WHOLESALE DEALER. 

Where the by-laws of a fraternal insurer named as prohibited oc- 
cupations saloon keeping, bartending, retailing of intoxicating liquors 
as a beverage, and the making of intoxicants, such by-law does not ex- 
tend to the wholesale distribution of intoxicants by one who did not per- 
sonally handle the same save by construction, and hence is no basis for 
forfeiture of insurance on the ground the member had become a whole- 
saler, and did not pay the increased rate for engaging in prohibited oc- 
cupation; for a forfeiture must be clear and definite. 

(For other cases, see Insurance, Dec. Dig. § 72614.) 


Appeal from District Court, Colorado County; M. Kennon, Judge. 

Action by Mary Bartels Miller against the Sovereign Camp of the 
Woodmen of the World. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 

A 

E. D. Henry, Perry S. Robertson, and Atlas Jones, all of San An- 
tonio, for appellant. 

Townsend & Quin, of Columbus, for appellee. 
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SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. NASH. 
(No. 6358.) 


(Court of Civil Appeals of Texas. San Antonio. March 17, 1920. Re- 
hearing Denied April 14, 1920.) 


220 Southwestern Reporter, 235. 


1. INSURANCE—PROVISION IN FRATERNAL BY-LAWS THAT 
NO GENERAL OFFICER HAS POWER OF WAIVER IN- 
VALID. 

Provision in the by-laws of a fraternal insurer that no officer of the 
Sovereign Camp should have power of waiver is not authorized by Rev. 
St. 1911, art. 4847, providing that the constitution and laws of a benefit 
insurance society may provide that no subordinate body or its officer shall 
have the power to waive any provisions. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 


2. INSURANCE—NOTICE TO MEDICAL EXAMINER IS NOTICE 

TO INSURER. 

Where a medical examiner was notified that the applicant had suf- 
fered from influenza, and such fact was noted in the report he made to 
the body having general authority over fraternal insurer, held, that the 
insurer was charged with knowledge of that fact, and cannot rely on the 
applicant’s statement that he had not suffered from disease, etc. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


3. INSURANCE--INSURER, WITH KNOWLEDGE OF FACTS, ES- 

TOPPED TO RELY ON FALSE REPRESENTATIONS. 

An insvrer is estopped to rely on false statements by insured as to 
his health, where report of medical examiner advised the insurer of true 
facts. 

(For other cases, see Insurance, Dec. Dig. § 724[3].) 

4, INSURANCE—FINDING THAT APPLICANT WAS IN GOOD 

HEALTH HELD WARRANTED. 

In an action on a benefit certificate, the jury’s finding that insured 
was in good health at the time of the application and at the receipt of 
the certificate held warranted. 

(for other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from Bexar County Court; John H. Clark, Judge. 

Action by Mrs. Marion E. B. Nash against the Sovereign Camp, 
Woodmen of the World. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


E. D. Henry and Atlas Jones, both of San Antonio, for appellant. 
T. H. Ridgeway, of San Antonio, for appellee. 
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SOVEREIGN CAMP OF WOODMEN OF THE WORLD v. AKINS. 
(No. 2214.) 


(Court of Civil Appeals of Texas. Texarkana. Feb. 23, 1920. Rehearing 
Denied March 4, 1920.) 


219 Southwestern Reporter 492. 


1, INSURANCE—INSURED DYING NATURAL DEATH NOT 
ENTITLED TO RECOVER WHERE EMPLOYED IN _ PRO- 
HIBITED OCCUPATION. 


Where fraternal benefit certificate provided that it would be sus- 
pended while the member was working in certain prohibited occupations, 
beneficiary cannot recover where the member was employed in a pro- 
hibited occupation at the time of his death, although his death was from 
natural causes, and not the result of exposure to dangers incident to 
such employment. 


(For other cases, see Insurance, Dec . Dig. § 748.) 


2. INSURANCE—CONSTRUCTION SO AS NOT TO WORK FOR- 
FEITURE. ' 


Such a construction of a life certificate will not be adopted as will 
work a forfeiture, if there is any other reasonable one which may be 
applied. 

(For other cases, see Insurance, Dec. Dig. § 726.) 


3. INSURANCE—WHETHER INSURED WAS EMPLOYED IN AN 
ELECTRIC CURRENT GENERATING PLANT IS TO BE DE. 
TERMINED BY PHYSIiCIAL SITUATION AND NOT BY IDEN- 
TITY OF EMPLOYER. 


Whether or not member of fraternal benefit order was employed “in 
an electric current generating plant,” within the meaning of his benefit 
certificate, is to be determined by the physical situation, and not by the 
identity of his employer. 


(For other cases, see Insurance, Dec. Deg. §748.) 


4. INSURANCE—INSURED NOT EMPLOYED “IN ELECTRIC 
WORKS” OR “IN AN ELECTRIC CURRENT GENERATING 
PLANT.” 


A fraternal benefit society member who was a fireman in the boiler 
room of a plant engaged in generating electricity and making ice was 
not employed “in electric works” or “in an electric current generating 
plant” within the meaning of life certificate classifying such 
employments as extrahazardous, and providing that certificate should 
be suspended while a member is employed in such places unless he pays 
an extra premium, where the boiler room was separated from the electric 
current generating machinery by a partition, and the member was never 
required to go into the room where such machinery was located. 


(For other cases,see Insurance, Dec. Dig. § 748.) 


5. INSURANCE—BURDEN ON INSURER TO SHOW APPARENT- 
LY VALID CERTIFICATE TO BE INVALID AND FORFEITED. 


In an action on a life certificate, where the fraternal society inter- 
poses a defense that the certificate sued on is ihvalid and was forfeited 
by reason of failure of the member to notify the clerk of his local camp 
of his employment in an extrahazardous occupation, the burden is upon 
it to prove the invalidity of the certificate. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 
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6. INSURANCE—BURDEN ON INSURED TO SHOW INVALIDITY 
OF APPARENTLY VALID CERTIFICATE. 


Where fraternal benefit society member lost his original certificate, in 
which his mother was beneficiary, and applied for and was issued a new 
one in which his wife was made beneficiary, in an action by the wife 
on the second one it was not a sufficient defense to show that prior 
to the issue of the second certificate the member had forfeited the original 
by engaging in an extrahazardous occupation without notifying the clerk 
of the local camp and paying the extra premiums, in the absence of a 
showing that the second certificate was procured by false representations 
or some form of deception, the member not having engaged in the pro- 
hibited occupation after the issuance of the second certificate. 


(For o.her cases, see Insurance, Dec. Dig. § 809.) 


7. INSURANCE—INSURER ESTOPPED TO DENY LIABILITY ON 
CERTIFICATE AFTER ACCEPTING PAYMENT OF ASSESS- 
MENTS. 

Where fraternal benefit society member lost his original certificate and 
applied for a new one, which was issued by the society with knowledge 
that prior thereto the member had engaged in a prohibited occupation, 
in wh'ch he was no longer engaged, and thereafter accep‘ed payment 
of asssessments, it was estopped to deny liability under the second 
certifica‘e on the ground that the original certificate was forfeited by 
reason of the prohibited employment. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Levy, J., dissenting in part. 


Appeal from Fann‘n County Court; A. P. Balding, Judge. 
Ac‘ion by Cal'ie Akins against Sovereign Camp of the Woodmen of 
the World. Judgment for plaintiff, and defendant appeals. Affirmed. 


Thos. P. Steger, of Bonham, for appellant. 
Cunningham & McMahon, of Bonham, for appellee. 


PHILLIPS et aL. v. FRATERNAL RESERVE ASS’N. 
(Supreme Court of Wisconsin. March 9, 1920.) 


176 Northwestern Reporter, 851. 


1. INSURANCE—SELF-EXECUTING FORFEITURE PROVISION 
OF BY-LAWS OF FRATERNAL ORDER MUST BE SUSTAIN- 
ED BY COURTS. 

Clause under which a fraternal benefit insurer claims the rights of 
beneficiaries are forfeited, being a_ self-executing provision for for- 
feiture On the event of delinquency in payment of assessments, must be 
sustained by the courts. 


(For other cases, see Insurance, Dec. Dig. § 722.) 
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2. INSURANCE—DEFAULTS IN PAYING ASSESSMENTS, COUP- 
LED WITH REINSTATEMENTS UNDER BY-LAWS, DID NOT 
MODIFY CONTRACT, OR ESTOP FRATERNAL INSURER 
FROM ASSERTING RIGHTS UNDER SELF-EXECUTING 
FORFEITURE CLAUSE. 


Where a member of fraternal benefit insurance association frequent- 
ly became delinquent in paying monthly assessments, and each time, with 
a single exception, his default was relieved within time and in manner 
prescribed by by-laws, such reinstatements as provided by contract did 
not operate to modify it, or to estop association from asserting rights 
under self-executing provision in by-laws for forfeiture in event of de- 
linquency, and the member having died while delinquent, there can be no 
recovery on any ground of modification of contract or of estoppel. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Appeal from Circuit Court Winnebago County; George W. Burnell, 
Judge. 

Action by Helen Miriam Phillips and another against the Fraternal 
Reserve Association. From judgment for plaintiffs, defendant appeals. 
Reversed, and case remanded, with direction to dismiss complaint. 


E. R. Hicks, of Oshkosh, for appellant. 
D. E. McDonald, of Oshkosh, and Thomas H. Gill, of Milwaukee, for 
respondents, 
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FIRE AND TORNADO. 


GERMAN—AMERICAN INS. CO. v. SHEPHERD er At. 
(No. 10102.) 


(Appellate Court of Indiana, Division No. 2. March 10, 1920.) 


126 Nor.heastern Reporter, 447, 


1. INSURANCE — FINDING HELD TO SHOW THAT GOODS 
WERE DESTROYED IN PLACE MENTIONED IN POLICY. 


In an action on a fire policy, court’s finding held to show sufficiently 
that insured goods were destroyed at place mentioned in the policy. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


2. INSURANCE—NONWAIVER AGREEMENT FOR INVESTIGA- 
TION OF FIRE WAIVES PROOF OF LOSS. 


Where after the fire defendant insurer and insured together with the 
only other insurer, entered into a nonwaiver agreement for investiga- 
tion of fire, under which origin and loss were investigated, clause of 
policy requiring proof of loss showing other insurance, interest, state- 
ment of loss, and knowledge of origin of fire, etc., was waived. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 


4. INSURANCE — CHANGE IN OWNERSHIP NOT SHOWN BY 
SALE WHERE TITLE WAS NOT TO PASS UNTIL AFTER 
FIRE. 


Clause in fire policy prohibiting change in title or ownership was 
not breached by a contract for sale of insured goods, where the facts in- 
dica‘ed an intention that title was not to pass until invoice was taken and 
all preliminary matters agreed on and bill of sale given, where the fire 
occurred before all goods wer invoiced, though destroyed goods had been 
invoiced. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 


Appeal from Circuit Court, Wells County; William H. Eichhorn, 
Judge. 

Action by George Shepherd and others against the German-American 
Insurance Company. Judgment for plaintiffs, motion for new trial over- 
ruled, and defendant appeals. Affirmed. 


Burke G. Slaymaker, of Indianapolis, for appellant. 
A. W. Hamilton, of Bluffton, for appellees. 


McManon, J. This action was commenced by the appellees against 
the appellant on a policy of fire insurance. The appellant answered in five 
paragraphs; the first being a general denial. The second, third, and fifth 
paragraphs alleged that the policy sued on provided it should be void if 
any change other than by the death of the appellees should take place 
in the interest or title of the subject of said insurance, and that appellees 
had violated the terms of said policy. in that they caused a change in the 
_ and a change in the interest of the subject of said insurance to take 
place. 
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The fourth paragraph alleged that appellees had other insurance, and 
appellant, if liab.e, was only liable for five-ninths of the loss. A reply 
of general denial closed the issues. The court found the facts specially 
and stated conclusions of law thereon. Judgment was rendered for ap- 
pellees. Appellant excepted to each conclusion of law, and filed its motion 
for a new trial on the grounds: (1) That the finding of the court is not 
sustained by sufficient evidence; (2) is contrary to law; (3) that the 
assessment of the amount of recovery was erroneous, being too large. 
This motion was overruled and an exception reserved. The facts as 
found by the court are, in\substance, as follows: 


By the terms of the policy sued on appellant insured the appellees 
for the term of one year from March 4, 1915, against loss by fire to an 
amount not excceding $1,000 on a stock of hardware, office furniture, and 
fixtures contained in a one-story brick building situated on lot 16 on the 
west side of Jefferson street, in the town of Ossian. The policy provided 
that it.should be void “if any change other than by death of the insured 
take place in the interest, title, or possession of the subject of insurance,” 
and a'so that “if fire occur the insured shall give immediate notice of any 
loss thereby in writing” to the appellant. A fire occured February 15, 
1916, and damaged the property so insured. 

January 28, 1916, appellees entered into a written contract with John 
G. Sterling, wherein said Sterling agreed by way of exchange to sell to 
appel'ees ceriain real estate and in payment for the same appellees agreed 
to make and deliver a bill of sale of their stock of hardware, including 
fixtures. They also agreed as a part of the payment for said real estate 
to warrant and sell a part of lot 16 in Ossian, specifically describing the 
same. Said contract provided for the selection of appraisers to invoice 
the stock of goods, and it was agreed that each of the parties were to make 
deeds for the real estate they were to convey, and that said deeds and the 
the bill of sale were to be placed in escrow to be held until delivery was 
ready to be made. It was also agreed that if either party failed or refused 
to perform h‘s part he should pay to the other party as liquidated damages 
the sum of $1,500. After said contract was executed, and before said 
fire occurred, the appeilees and Sterling started to make an invoice of the 
the stock, during which time the cash receipts from the sale of goods 
which had been invoiced were kept separate from the funds of appellees, 
and were delivered to Sterling when the possesgion of said stock of 
merchandise was later surrendered to him. The fire in question occurred 
during the time this invoice was being made. 

All merchandise damaged or lost by fire had been invoiced before 
the fire, but the fixtures had not been invoiced at time of fire. On Feb- 
ruary 15, 1916, and after the fire Sterling and appellees entered into a 
supplemental contract wherein the appellees agreed to pay Sterling the full 
amount of the damages to the stock of goods and buildings on account of 
said fire, and that the deeds and bill of sale were to be held in escrow 
until the damages were appraised by the appellant. 

The appellees had also caused said stock of goods to be insured by the 
7Etna Insurance Company. On March 3, 1916, appellant and appellees and 
the AEtna Insurance Company entered into a written agreement for the 
purpose, as expressed therein, of providing for an investigation of the fire 
and determining the amount of damage caused by the fire, without regard 
to the liability of the appellant, and it was therein agreed that the loss 
to the stock was $994 and to the fixtures $83. It was stated in this agree- 
ment that the intent was to preserve the rights of all the parties, and that 
the action of the appellant in making said investigation should not waive 
or invalidate any rights of either party to the agreement. The damaged 
property was described in this agreement as being the property of appellees 
and consisting of a stock of hardware in a brick building on lot 16, west 
side of Jefferson street, in Ossian, Ind. 
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March 3, 1916, appellees executed and delivered to said Sterling their 
bill of sale of the stock of merchandise, furniture, and fixtures mentioned 
in said contract of January 28th, which was the stock of goods, 
furniture, and fixtures, mentioned in the poilcy sued on, and 
on the same day Sterling delivered io appellees the said deed 
of conveyance executed by him, and Sterling at that time 
took possession of the stock of goods, furniture, and fixtures mentioned 
in the complaint and policy swed on and of the real estate mentioned in 
said contract of January 28th. The property insured was not listed for 
taxation by appellees in 1916, but was listed and returned for taxation by 
Sterling. On March 3, 1916, appellees executed to Sterling their promis- 
sory note for $1,053 that being the actual amount of the damages caused 
by said fire to the insured property. The possession of the real estate and 
personal property which appellees agreed to sell to Sterling was, from 
January 28, 1916, to March 3, 1916, held by the appellees, and Sterling” 
retained possession of the real estate described in the contract which he 
was to convey to appellees until Maich 3, 1916. Sterling never gave the 
appellees any money or thing of value as aconsideration passing from 
him to appellees before March 3, 1916. The deeds, bill of sale, and pos- 
session of the real estate and personal property mentioned were delivered 
and exchanged March 3, 1916, and all the differences in the consideration 
were determined and settled that day. Sterling made no sale of any of 
the goods in said stock until after he took possession March 3, 1916. A 
few articles pending and after invoice, but before March 3d, were sold 
by appellees on credit, and account was made of same as due appellees and 
said accounts were turned over to Sterling. It was the intention of all the 
parties to said contract that the title to the property theretofore owned by 
them respectively should not pass until a‘l preliminary matters were 
completed, including the invoice of the stock and fixtures, the difference, 
if any, settled, and until the bill of sale was given and the papers delivered 
to the parties entitled thereto. 

Upon these facts the court made and stated the following conclusion 
of law: (1) That on February 15, 1916, appellees were the owners of the 
property mentioned in the complaint and policy of insurance sued on; 
(2) that said policy of insurance was at the time of said fire in full force 
and effect in favor of appellees; that appel'ees were entitled to recover 
from appellant the sum of $563 


Appellant’s first contention is aa the court erred in the seen and 
third conclusions of law, forthe reasonthat there is no finding that the pro- 
perty damaged or destroyed waslocatedin the building describedin the policy; 
contention being that it must appear that when the fire occurred the proper- 
ty insured was located at the place mentioned in the policy. 


[1] The court found that the property damaged by the fire was 
insured while located in a one-story brick building on lot 16, west side 
Jefferson street, in Ossian; that appellees on January 28, 1916, entered into 
a written agreement with Sterling to sell their “hardware store and other 
fixtures located in the one-story brick | Storeroom on the main street of 
Ossian,” and the following real estate, “part of lot 16”0n plat of Ossian, 
the same being described by metes and ‘shaaes that the stock of merchan- 
d‘se and property mentioned in the policy sued on was the property men- 
tioned in the contract between appellees and Sterling, and referred to there- 
in as the hardware store and fixtures;that after the fire appellees and 
Sterling entered into a supplemental contract, wherein it was stated that, 
there having been a fire damage to the “stock and building,” appellees 
agreed to pay Sterling the full appraised value of the damage to the stock 
and building mentioned in the policy and in the contract dated January 
28th between appellees and Sterling; that after the fire appellant and 
appellees entered into what they denominated a “nonwaiver agreement” 
for the purpose of investigating the fire and ascertaining the amount 
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of loss occasioned thereby to the property of appellees, “consisting of 
a stock of hardware in brick building lot 16, west side Jefferson street, 
Ossian, Ind., and the store and office furnishing and fixtures therein,” and 
which contract related to the fire and to the property and to the loss and 
damage thereto mentioned in the policy and complaint. From these facts 
it is clear that the property insured was at the time of the fire located 
in the building described in the policy, and that there is no merit in ap- 
pellant’s contention. 

[2] It is next contended that the facts found show neither performance 
by the appellees nor any waiver by the appellant of the provision of the 
policy requiring proof of loss. After the fire appellant and the Atna 
Insurance Company entered into an investigation of the fire and the 
amount of the loss. The proofs which appellees were required to furnish 
in accordance with the terms of the policy called for a written statement 
setting forth the knowledge and the belief of appellees as to the time and 
origin of the fire, the interest of appellees and others in the property, 
the cash value of each item and amount of loss thereon, other insurance, 
by whom and for what purpose the building described in the policy was 
used at the time of the fire, etc. The appellant, when the “nonwaiver 
agreement” was enterd into, knew that appellees had insured the stock 
of hardware with the Aitna Insurance Company, as that company was a 
party to the agreement, and in connection with appellant appeared and en- 
tered into the investigation of the fire and the amount of loss. It will 
be observed from the agreement that appellant was not only investigating 
the amount of the loss but also investigating the fire. This certainly 
means that it was investigating the time and origin and all other 
matters fairly connected therewith. The appellant at that time made such 
investigation of the property insured as to be able to agree with appellees 
as to the amount of the loss, and most certainly learned by whom and for 
what purpose the building was occupied. Can it be said that after appellant 
had made this investigation of the fire and had determined the amount of 
the loss it was the intention of appellant that appellees should furnish it 
a written statement relative to the time and origin of the fire, other insur- 
ance, the value of the property and amount of the loss, who occupied the 
building described in the policy and for what purposes? These are the very 
things that appellant was investigating. It certainly was not the intention 
of the parties that appellees shou'd furnish any such satement after 
appellant had made its investigation and had entered into the agreement as 
to the amount of the loss The appellant did not, by making the investiga- 
tion of the fire, admit any lability under the policy. The effect of this 
agreement was that such investigation was to be made without regard to 
liability and without waiving or invalidating any defense it might have. 
The appellant, by entering upon the investigation of the many things 
required to be furnished in the proofs of loss, thereby waived the formal 
proofs as required by the terms of the policy. Having entered into the 
investigation, if there was any further proof desired, it was the duty of 
appellant to have so informed the appellees at that time, and not mislead 
them by making the investigation and agreeing upon the amount of the 
loss without any intimation that further proofs were required. The 
agreement to investigate the fire and the agreement as to the loss are dated 
March 3, 1916, but there is no finding as to when the appellant began the 
investigation, whether before the written agreement was entered into or 
afterwards. The proofs of loss required by the policy related to and were 
intimately connected with the very things that. were being investigated, 
i. e@., the time and origin of the fire and the amount of the loss, and the 
proofs of loss were thereby waived. After the making of this investigation, 
the furnishing of proofs of loss was a useless thing and not required. 


While the “nonwaiver agreement” in this case is identical in form 
with the agreement in Keet-Rountree, etc.; Co. v. Insurance Co.,100 Mo. 
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App. 504, 74 S. W. 469, cited by appeilant, the facts are quite different. 
The stipulations of the policies in that case required that the insured 
should not only make an itemized inventory of the stock and keep a 
complete set of books but should cause such books and inventory to be 
safely locked in the fireproof safe at night and during nonbusiness hours, 
or that he would keep such books and inventory in some place where they 
would not be destroyed by the burning of his store and stock of merchan- 
dise. After the agreement was signed the agent of the insurance com- 
pany called for the inventory and books of account, and it was learned 
that they had been left in a desk in the store and were burned. No 
question was there raised as to the proofs of loss. The contention was 
that the insurance company had waived its right to defend on account of a 
breach of the warrantry. The court held that the evidence failed to 
disclose any conduct on the part of the insurance company from which a 
waiver of the condition of the policy which required the safe-keeping 
and protection of the inventory and books could be fairly drawn; that 
under the terms of the agreement the adjustment was without prejudice 
to either party; that the purpose of the agreement was to fix and counter- 
act beyond misapprehension or dispute the consequences and effect of 
the investigation of the fire and its results, and to anticipate and exclude 
the inferences usually to be drawn from such examination if conducted 
unconditionally and without such agreement. In the absence of such 
an agreement an adjustment of loss usually implies a liability and is a 
circumstance from which an intention to make payment under the policy 
may effectually be deducted. 


In Urbaniak v. Firemen‘s Ins. Co., 227 Mass. 132, 116 N. E. 413, there 
was a submission by agreement to referees. The agreement of submissi 
provided that neither the submission nor the award of the retails 
should affect any quetstion other than the amount of loss. It was not a 
question in that case whether there had been a waiver of proofs of loss 
by the submission, but whether or not under the agreement of submission 
the insurance company was estopped from contesting liability. The court 
simply held that the insurance ccmpany was not estopped from contesting 
liability. 

In Scottish Union, etc., Co. v. Cornett, 42 Okl. 645, 142 Pac. 315, 
proofs of loss were furnished by by the insurcd, after which the adjuster 
for the company visited the insured, and upon learning that the books 
of account together with all the inventories had been destroyed in the fire, 
denied any liability, on the grounds that the books and inventories had been 
destroyed and that the insured had violated the provisions of the policy 
by failing to observe and comply with the “iron-safe” and “inventory” 
clauses of the policy. The parties then entered into a nonwaiver agree- 
ment identical in form with the one now under consideration. The insured 
there contended that the insurance company, by making the investigation, 
waived the violation of the book and inventory and iron-safe clauses in 
in the policy. The court held that there was nothing in the record 
to show that the company had previously waived or abandoned its rights 
under the provisions of the book and inventory clause, but that it had 
waived the iron-safe clause, for the reason that the agents who issued 
the policy had knowledge that the insurer had no iron safe, and for 
that reason kept the policy in their safe for the insured. There, the 
company, upon learning of the failure of the insured to comply yith the 
provisions of the policy relative to keeping the books and inventory, denied 
any liability, and with knowledge of this fact the parties entered into the 
agreement relative to the investigation of the cause of the fire and 
ascertaining the amount of the loss with the express agreement that by 
so doing neither party waived or invalidated any rights whatever of 
either of the parties to the agreement. The insured in that case knew 
that the insurance company was denying liability because of the failure 
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to comply with the terms of the policy, and entered into the agreement 
to investigate the cause of the fire and the amount of the damage with 
the express understanding that by sc doing the insurance company did 
not waive its right to contest the question of liability because of the 
failure of the insured to comply with the terms of the policy. 

It is to be observed that the defense set out in the second, third, and 
fifth paragraphs of answer in the instant case was not that appellees had 
failed to furnish proofs of loss but that they had violated the provisions 
of the policy, in that there had been a change in the title to the property 
without the consent of appellant. 

The next contention of appellant is that there was a change of title 
and change of interest in the insured property before the fire occurred; 
that under the contract between appellees and Sterling the goods became 
the property of Sterling at the time the contract was concluded. Appellant 
argues that the facts in this case show that the appellees by their contract 
with Mr, Sterlnig violated the terms of the policy, and that the title 
of the property insured passed to Mr. Sterling the moment the contract 
was concluded; that the transaction was an executed sale; and that the title 
passed from the appellees before the fire occurred. 

(3, 4] Where the terms of a contract have been definitely agreed 
upon and the goods have been specifically ascertained, and nothing remains 
to be done by the seller except to deliver the goods, or by the buyer 
except to pay for them, the title will, unless a contrary intention appears, 
vest at once in the buyer, even though the goods have not been delivered 
or paid for. In such a case the buyer may retain possession until the goods 
are paid for; but it is possession which he thus retains and not title. 
Mechem, Sales, § 501. 

@ As between the parties, the title to personal property passes without 
any delivery whenever the sale is complete. An agreement to sell an 
article by weight or measure, where the article is identified and the price 
agreed upon, may be a complete sale if the parties intended it as such, 
although the article so!d is not weighed or measured. Holliday v. Bur- 
gess, 34 Ill. 193 

The Supreme Court of Michigan in People v. Sheehan, 118 Mich. 539, 
541, 77 N. W. 88, said: 

“It is a general rule that when one has agreed to sell and the other 
to buy a specific and designated article the title passes to the purchaser 
at once, unless the terms of the contract indicate the intention to have 
been otherwise, and delivery is no essential to the passing of title as be- 
tween the parties and their privies. This rule is supported by innumerable 
cases. * * * Where there is no manifestation of intention the law 
presumes a sale and the immediate transfer of title, if the specific thing 
is agreed on, and it is ready for immediate delivery.” 

The court expressly found that it was the intention of the appellees 
and Mr. Sterling that the title to the property theretofore owned by them 
respectively should not pass until all preliminary matters were completed, 
including the invoice of the stock and fixtures, the difference in value, 
if any, settled as agreed upon, and until the bill of sale and deeds were de- 
livered to the parties entitled thereto. This being the fact, thetitle to the stock 
of goods was, under the authorities, in the appellees at the time of the fire, 
and there was no such change of title or interest as to prevent a recovery. 
The judgment, being for the amount of the loss as agreed upon, is not 
excessive. 

There was no error in overruling the motion for a new trial, nor 
in the conclusions of the law. 

Judgment affirmed. 
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OHIO FARMERS’ INS. CO. v. DOBBS. (No. 10299.) 
(Appellate Court of Indiana, Division No. 2. April 6, 1920.) 
126 Northeastern Reporter 869. 


3. INSURANCE—REPLY AVERRING AUTHORITY OF AGENT 
TO WAIVE CONDITIONS OF POLICY SUFFICIENT A- 
GAINST DEMURRER. 

In action on fire insurance policy, second paragraph of reply, averring 
that defendant insurer by and through its du y authorized agent waived 
each and every provision, condition, and requirement set forth, held suf- 
ficient as against demurre as averment agent either had actual or apparent 
authority. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 


4. INSURANCE — PR@OFS OF LOSS ADMISSIBLE ONLY TO 
SHOW COMPLIANCE WITH FIRE POLICY. 
Proofs ofloss under a fire poliye were admissible only to show 
compliance with the terms of the policy. 
(For other cases, see Insurance, Dec. D'g. § 662[1].) 


7. INSURANCE—EXCLUSION OF TESTIMONY AS TO AGENT’S 
EFFORT TO FIND INSURED TO TENDER BACK PREMIUM 
ERRONEOUS. 

In action on fire policy providing that, if property was or should be- 
come incumbered by chattel mortgage, policy should be void, exclusion 
of testimony of defendant insurer’s agent, as to what effort he had made 
to find insured before time he tendered premium back to him, on discover- 
ing there was a chattel mortgage on property, held reversible error. 


(For other cases, see Insurance, Dec. Dig. § 235.) 


Appeal from Circuit Court, Owen County; Robert W. Miers, Judge. 

Action by James A. Dobbs against the Ohio Insurance Company. 
From judgment for plaintiff, defendant appeals. Reversed, with instruc- 
tions to grant a new trial. 


Guilford A. Deitch and Frank G. West, and Homer Helliott, of 
Martinsville, for appellant. 

Claude E. Gregg, of Vincennes, Webster V. Moffett, of Bloomfield, 
Cary L. Harrell, of Jasonville, and Villis Hickman, Hubert Hickman, 
and Villis Hickman, Jr., all of Spencer, for appellee. 


Nicuots, C. J. Action by appellee to recover on a fire insurance policy 
for a loss sustained. 

The complaint in one paragraph in substance alleges the issuance of 
the policy involved October 1, 1915, insuring against loss by fire in the 
sum of $700 on the saloon stock, and $500 on the furniture and fixtures. 
The property was wholly destroyed by fire November 16, 1915. It was 
owned by appellee and was of the value of $1,600. Immediate notice of 
the loss was given, and within 60 days thereafter appellee rendered a par- 
ticular account of the statement of the loss. Appellee had performed all 
of the conditions of the contract, but appellant refused to join in estimat- 
ing the loss and refused to pay anything on account of said policy and 
the loss sustained thereunder. There was a prayer for judgment in the 
sum of $1,350. 

Appellant answered in five paragraphs, the first being a general denial. 
The second was based upon the provision of the policy that it would be 
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void if the property insured be or become incumbered by chattel mort- 
gage, it being averred in said paragraph that at the time of the issuance 
of the policy the property was subject to two chattel mortgages. Para- 
graph 3 was based upon the provision of the policy that the same should 
be void if the property be incumbered with a chattel mortgage subsequent 
to the issuance of the policy, and that subsequent to such issuance the 
property was so incumbered. Paragraph 4 sets up that appellee did not 
comply with the objections made to the statement of loss by reason of 
which no recovery was authorized, and paragraph 5 avers that before proof 
of loss was made the appellee had abandoned all claims under said policy. 

There was a reply in denial to the second, third, and fourth paragraphs 
of answer, and a second paragraph of reply to the second, third, fourth, 
and fifth paragraphs of answer, which averred that “defendant by and 
through its duly authorized agent James L. Smith waived each and every 
provision, condition, and requirement” set forth in said paragraph of an- 
swer. A demurrer to this second paragraph of reply was overruled. The 
cause was tried by a jury and a verdict rendered for appellee in the sum 
of $1,302.50. After the motion for a new trial was overruled, and judg- 
ment rendered upon the verdict, this appeal. 

On appellee’s motion and affidavit, the venue of the cause was changed 
from the Green circuit court to the Owen circuit court. Appellee now says 
on appeal, for the first time, that the transcript on change of venue was 
not authenticated by a sufficient certificate, and that therefore the plead- 
ings are not properly in the record, and cannot be considered. Appellee 
appeared in the Owen circuit court, and, without taking any steps to have 
the -certificate, which was defective, corrected, and without making any 
objection thereto, went to trial, on the pleadings and issues as presented 
by the transcript. 

[1] As the transcript was sufficient for appellee’s purpose in the trial 
court, it will meet our requirements. The objection comes too late. In- 
dianapolis & Transit Co. v. Andis, 33 Ind. App. 625, 72 N. E. 145. The 
pleadings and issues thereon will be considered. 

(2] Appellee next contends that the motion for a new trial presents 
no question, for the reason that there is no memorandum attached thereto. 
There is nothing in this contention. Wilson v. Sentman, 121 N. E. 669; 
Montfort v. Ind., etc., Trac. Co., 126 N. E. 682. Other technical objections 
to appellant’s brief are presented, but with the amendments made after 
appellee’s objections, we hold that the brief shows a good faith effort to 
comply with the rules of the court, and the appeal will be considered on 
its merits. 

[3] Appellant contends that the averment of the second paragraph of 
reply that the defendant by and through its duly authorized agent, James 
L. Smith, waived each and every provision, condition, and requirement 
set forth therein, while sufficient as an answer that Smith was an agent 
duly authorized or appointed by defendant, it is not sufficient as an aver- 
ment that he had either the actual or apparent authority to bind his prin- 
cipal by any supplemental agreement waiving the provisions of the policy. 

In the case of Domestic Block Coal Co. v. De Armey, 179 Ind. 592, 601, 
100 N. E. 675, 102 N. E. 99, it was held that, in construing the pleading 
where a demurrer is interposed, it will be deemed sufficient whenever the 
necessary allegations can be fairly gathered from all the averments, and 
that all facts will be deemed stated that can be implied from the allega- 
tions made by fair and reasonable intendment, and facts so impliedly 
averred will be given the same force as if directly stated, citing a long list 
of authorities. 

It was held in the case of Webb v. Citizens’ National Bank, 115 N. E. 
799, that where one Voigt, for and on behalf of one Holzbog, after making 
inquiry of appellee as to the amount of money due upon a certain note 
owing by said Holzbog collaterally secured by bonds deposited therewith, 
thereupon tendered appellee in full payment of the said note, the amount 
so stated by appellee to be due thereon, and at said time demanded the 
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surrender of said note and bonds to him, said Voigt, as the agent of said 
Holzbog, such averments were sufficient to show the authority of said 
Voigt as the agent of Holzbog in making the tender, and demanding such 
bonds. See, also, Singer, etc., Machine Co. v. Phipps, 49 Ind. App. 116, 
120, 94 N. E. 793. Upon the authority of these cases, supported by section 
343a, Burns’ R. S. 1914, and section 385, Burns’ R. S. 1914, we hold that 
the second paragraph of reply was sufficient as against demurrer. If ap- 
pellant deemed the pleading defective, its remedy was by motion to make 
it more specific. Premier Motor Mfg. Co. v. Tilford, 61 Ind. App. 164, 
111 N. E. 645, 

[4-6] The policy covered the “saloon stock” and the “furniture and 
fixtures,” and appellant complains that appellee was permitted on direct 
examination to testify to the value of these items in a lump sum. As 
appellee was fully cross-examined by appellant’s counsel as to the value 
of the separate items composing such stock, and such furniture and nx- 
tures, we do not see that appellant could have been harmed, even if such 
testimony was erroneous. The proofs of loss were only admissible for the 
purpose of showing a compliance with the terms of the policy. Metropoli- 
tan Life Insurance Co. v. People’s Trust Co., 177 Ind. 578, 98 N. E. 513, 
41 L. R. A. (N. S.) 285. Had appellant tendered an instruction to this 
effect, it should have been given; but, failing so to do, it may not com- 
plain. Robinson v. Youngblood, 54 Ind. App. 669, 103 N. E. 347. As ap- 
pellee was fully examined as to the facts stated in the proof, we do not 
see how appellant was harmed by reading such proof in evidence. 

[7-9] Appellant offered in evidence a chattel mortgage dated April 13, 
1915, and executed by appellee to one Chas. Hartmetz, which, so far as the 
record shows, had not been released, though appellee testified that the 
mortgage had been paid off before the policy was written. This left the 
question of fact as to whether there was a chattel mortgage upon the 
property insured at the time that the policy was written. It was provided 
in the policy and averred in the second paragraph of answer that, if 
the property be or become incumbered by a chattel mortgage, the policy 
should be void. 

The court instructed the jury with reference to such mortgage that 
the company was obliged to act with reasonable promptness and notify 
the assured of its election to treat the policy as void. During the trial 
witness Smith testified that he had a conversation with appellee on Feb- 
ruary 26, 1916, at which time he tendered him the return of his premium. 
The following question was then propounded to the witness Smith: 

“What, if any, effort had you made preceding the time you did tender 
the premium to Dobbs, to find him?” 

The witness commenced to answer by saying: “I called up the hotel 
a time or two at Jasonville trying to locate him.” Thereupon the ap- 
pellee objected to the question for the reason it was immaterial, time put 
in in hunting him being of no significance. Appellant then offered to 
prove by the witness that for several weeks preceding the tender of the 
premium he sought to find appellee at his usual place of habitation, but until 
the tender was made he was unable to find him. Objection was then sus- 
tained to this question. As to what is reasonable time depends upon the 
circumstances of each particular case. It appears in this case that there 
had been some delay in making the tender, and, going, to the question as to 
whether it was made in a reasonable time, it was certainly competent for 
appellant to show that he had made an effort to locate appellee for the 
purpose of making tender and that he was unable to do so. We think 
the exclusion of this evidence was reversible error. Appellee says that it 
was not contended by appellee at the trial that there was any unnecessary 
delay in tendering back the premium. If the record showed this statement 
made in the presence of the jury, this question would not be before us; but, 
to the contrary, it shows a charge. presenting the question of reasonable 
promptness in making the tender, which was prepared and presented by 
appellee. In the examination of witness Ashcraft produced by appellant, 
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and after he had stated that there was barreled whisky in the saloon, 
and that the stock was not a run-down stock, but that there was plenty of 
everything to sell, and that he had not any idea as to how much whisky 
there was in the place at the time of the fire, and that he never did know, 
the following question was propounded to the witness: 

“To refresh your memory, I will ask you to state if you did not make 
the following answer to the following question in the examination before 
the fire marshal, ‘Did he have any barreled whisky in there at the time 
of the fire?’ and you answered, ‘No.’” 

The question was objected to on the ground that it was an attempt 
by appellant to impeach its own witness, and the objection was sustained. 
This ruling was error. Section 531, Burns’ R. S. 1914, expressly provides 
that a party may in all cases contradict his witness by other evidence and 
by showing that he has made statements different from his present testi- 
mony. The following cases so hold: Spencer Light, etc., Co. v. Wilson, 56 
Ind. App. 128, 136, 104 N. E. 94; Adams v. State, 156 Ind. 596, 605, 59 
N. E. 24; Schofield v. Myers, 27 Ind. App. 375, 60 N. E. 1005; Ohio Ry. 
Co. v. Stein, 140 Ind. 61, 39 N. E. 246; Blough v. Parry, 144 Ind. 463, 40 
N. E. 70, 43 N. E. 560. The only limitation is that the testimony given 
must have been prejudicial, and certainly such testimony as the witness 
in this case had given was highly prejudicial. It is also proper to refresh 
the memory of a witness. Harvey v. State, 40 Ind. 516, 519. 

[10, 11] Appellant, as a part of its defense, offered to introduce in 
evidence the testimony of James A. Dobbs, before the state fire marshal. 
Upon objection by the appellee, appellant then offered to prove certain 
facts from the copy of the testimony taken by said state fire marshal, of 
James A. Dobbs, which said testimony was certified by said state fire 
marshal as a full, true, and complete transcript of the investigation of the 
said James A. Dobbs’ saloon fire at Jasonville, Ind., on or about November 
17, 1915, the original of which was on file in the office of said fire marshal, 
and which said certificate of said state fire marshal is certified to by the 
secretary of state of Indiana under the seal of the State of 
Indiana, as being the certificate of the duly appointed fire 
marshal of the state of Indiana and the authorized custodian of the 
record of that office. It does not appear that such testimony of appellee 
before the state fire marshal was identified as an exhibit in the case, 
or that it was offered as such, the only offer being to prove certain facts 
from such authenticated copy. The court. holds that, had there been a 
proper offer of the duly certified copy of the testimony of appellee given 
at the fire inquest before the state fire marshal, it would have been ad- 
missible in evidence. Section 9440, Burns’ R. S. 1914, provides, with refer- 
ence to the testimony taken by a coroner, that it shall be in writing and 
subscribed by the witness examined and due return thereof shall be made 
to the court of such written evidence. It has been repeatedly held that 

evidence properly reduced to writing and signed is competent evidence 
against a witness when charged with the crime of killing a person on 
whose body the inquest was held. Snyder v. State, 59 Ind. 105; Epps v. 
State, 102 Ind. 539, 1 N. E. 491; Sage v. State, 127 Ind. 15, 26 N. E. 667; 
Davidson v. State, 135 Ind. 254, 34 N. E. 972. If such evidence taken by the 
coroner is admissible in evidence as an admsision against the witness, we 
reason by analogy that the same rule should apply with reference to evidence 
taken by the state fire marshal in a fire inquest; and, if evidence taken before 
a coroner is competent in a criminal proceeding against the witness who 
has given the testimony, we can see no reason why evidence taken before 
the fire marshal should not be admissible in a civil case. We find no 
direct authority upon this question in the state of Indiana; but in Massa- 
chusetts there is a statute similar to ours, under which there is an officer 
known as a state fire marshal, with authority very much the same as 
the authority given to the state fire marshal of this state, and in that 
state it has been repeatedly held that the testimony of a witness taken at 
such fire inquest is competent evidence against him on his prosecution for 
arson. Commonwealth y. Bradford, 126 Mass. 42; Commonwealth v. 
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Wesley, 166 Mass. 248, 44 N. E. 228; Commonwealth v. King, 8 Gray 
(Mass.) 501. If such testimony is admissible in a criminal charge of 
arson, we see no reason why it should not be held admissible in a civil 
action when approved, for the purpose of contradiction or impeachment 
such as in the case at bar. But in this case there was no proper offer. 
The alleged testimony of appellee is not made a part of the transcript, 
and we do not decide as to whether it was properly approved or authenti- 
cated. Objection to the offer as made was properly sustained. Even if 
there was error, it was not presented. 

{12] Instruction No. 10 was a correct instruction as applied to the evi- 
dence, the only chattel mortgage in evidence being one dated prior to the 
date of the policy. Appellant tendered certain interrogatories, but only 
after the court had instructed the jury. This was too late. and they were 
properly refused. 

For the errors above mentioned, the judgment is reversed, with in- 
structions to the trial court to grant a new trial. 


NEW HAMPSHIRE FIRE INS. CO. v. RUPARD et al. 


(Court of Appeals of Kentucky. March 23, 1920. Rehearing Denied 
May 4, 1920.) 


220 Southwestern Reporter 538. 


1. INSURANCE — DIRECTED VERDICT PROPERLY DENIED 
WHERE PART OF LOSS ADMITTED. 


In an action on a fire policy, defended on the ground that a large part 
of the loss was caused by an explosion, a directed verdict was properly 
denied, where it was admitted that part of the loss was within the risks 
insured against. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE — DIRECTED VERDICT PROPERLY DENIED 
WHERE EVIDENCE CONTRADICTORY AS TO LOSS. 


In an action on a fire policy, defended on the ground that part of the 
loss was caused by an explosion, a motion to direct a verdict for plaintiff 
for the amount of damages admitted by defendants was properly denied, 
where the evidence was contradictory as to the amount of damages caused 
by fire. 

(For other cases, see Insurance, Dec. Dgi. § 668[13].) 


3. INSURANCE—FIRE INSURER LIABLE FOR DAMAGES FROM 

EXPLOSION PRECEDED AND CAUSED BY FIRE. 

Under a fire policy, providing against liability for loss caused by 
explosion unless fire ensues, and in that event for the damages by fire 
only if a hostile fire, which in its natural course would totally or partially 
destroy the insured property, precedes and causes the explosion, the insurer 
is liable for all of the damages caused by either the fire or the explosion. 

(For other cases, see Insurance, Dec. Dig. § 421.) 


4. INSURANCE—INSURER HAS BURDEN OF SHOWING THAT 
DAMAGES ARE WITHIN EXCEPTION AS TO EXPLOSION. 


In an action on a fire policy providing aaginst liability caused by ex- 
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plosions, the burden is on insurer to show that the damages claimed fall 
within the exception. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


5. INSURANCE—WHERE FIRE CAUSED BY IGNITION OF NATU- 
RAL GAS SPREAD TO INSURED PROPERTY BEFORE “EX- 
PLOSION” INSURER HELD LIABLE. 

Where the flame of a match set fire to inflammable natural gas, 
presumably escaping from the pipes, and the fire had spread to the insured 
property .before a violent explosion occurred, accompanied by a loud re- 
port and the wrecking of the building, the damages were covered by a 
policy insuring against fire, but excepting damages from explosion unless 
fire ensued, and in that event for the damages by the fire only, as the mere 
burning of the gas without any sudden, violent, and forcible expansion 
was not an “explosion” in common understanding. 


(For other cases, see Insurance, Dec. Dig. § 421.) 
(For other definitions, see Words and Phrases, First and Second 
Series, Explosion. 


6. INSURANCE — WHETHER EXPLOSION WAS CAUSED BY 

HOSTILE FIRE HELD FOR JURY. 

In an action on a fire policy, evidence held to make a question for 
the jury as to whether an explosion wrecking the building was an incident 
of and caused by an antecedent hostile fire. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from Circuit Court, Clark County. 
Action by Thomas Ruprad and others against the New Hamshire Fire 


Insurance Company. From a judgment for plaintiffs, defendant appeals. 
Affirmed. 


Gordon & Laurent and Frank M. Drake, all of Louisville, for appellant. 
Benton & Davis, Pendleton & Bush, and R. R. Jouett, all of Winchester, 
for appellees. 


Hurt, J. In the circuit court the appellant, the New Hampshire Fire 
Insurance Company, and each of the following named insurance com- 
panies: Phoenix Assurance Company, Limited, of London; Boston In- 
surance Company, Equitable Fire & Marine Insurance Company, Michigan 
Commercial Insurance Company, Germania Fire Insurance Company of 
New York, Caledonia Insurance Company, the Connecticut Fire Insur- 
ance Company, Northern Fire Insurance Company, Henry Clay Fire In- 
surance Company, and the North American Assurance Company—were 
defendants in separate actions, which were instituted against them by the 
appellees, Thomas Rupard et al., who were partners, and engaged in the 
business of merchants in Winchester. The appellees held a policy of in- 
surance in each of the companies, which insured them against damages, 
to their goods and wares, and the fixtures in their place of business from 
fire. Each of the policies contained the following stipulation: 

“This company shall not be liable for loss caused directly or indi- 
rectly (unless fire ensues and in that event for the damages by fire only) 
by explosion of any kind.” 

The petitions averred that on June 1, 1918, the appellees suffered dam- 
ages in the sum of $5,501.25 from the partial destruction of their stock 
of merchandise by fire, and $884.40 from partial destruction of the fix- 
tures by the same fire, while the merchandise and fixtures were in their 
business house, which was designated in the policies. 

The insurance companies each filed an answer, wherein the amounts 
of the losses were denied, but damage in the sum of $385.99 to the stock 
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of merchandise by fire was admitted. Each of the companies also in its 
answer relied upon the clause in the policy which exempted it from lia- 
bility, for damages suffered by the insured property from explosion, and 
affirmatively averred that practically all the damages suffered by the prop- 
erty and complained of in the petitions were caused by an explosion of 
gas, which took place underneath the floor of the building, and the only 
damage by fire was from a fire which ensued after the explosion, and that 
such damage amounted to the sum of $385.99 only. 

The replies denied that the damages resulted from the explosion, or 
that the damage by the fire amounted only to the sum admitted in the 
answers, but admitted that an explosion did occur, and averred that the 
building and goods were on fire before the explosion, and the explosion 
was a result of the antecedent fire, and the fire was not the result of the 
explosion. 

By agreement of the parties, the 11 actions were tried together, and 
a joint verdict and judgment rendered as if there had been but one ac- 
tion. By further agreement the appeals of all are made upon one record 
and considered as if but one appeal under the style above named. 

The trial resulted in a verdict by the jury in favor of the appellees in 
the sum of $4,500 damages to the goods and wares, and $800 to the fix- 
tures, and a joint judgment against the defendants for the damages was 
rendered. 

The defendants’ motion for a new trial being overruled, they have 
appealed, and urge as grounds for a reversal: (1) That the court erred in 
overruling their motion for a directed verdict at the close of the plaintiff’s 
evidence and at the close of all the evidence; and (2) that the court erred 
in giving and refusing instructions to the jury. 

There is substantially no dispute as to the facts relative to the man- 
ner of the losses, that is, the facts, the occurrence of which was visible, 
but the inferences from the visible facts are susceptible of much dispute. 
The room in which the goods, wares, and merchandise were stored, which 
was covered by the policies of insurance, was 75 feet in length, 21 feet in 
width, and 10 or 11 feet from floor to the ceiling. About 15 feet from 
the rear end of the room, and rather to one side from the center, was 
situated a gas stove, used for heating the room, and was supplied with 
natural gas by a pipe, which protruded through the floor from underneath 
at that place. Underneath the floor, at the front end of the room, was a 
cellar about 15 feet in length and the same in width. The distance from 
the rear end of the cellar to the location of th: pipe was about 45 feet, 
and from the cellar to the rear wall of the room the ground approached 
so near to the floor that the space was insufficient to permit the body of 
a man to crawl between them. On the morning of the day upon which 
the losses occurred, the appellees removed the stove, and severed its con- 
nection with the pipe. In the afternoon, the services of a plumber were 
secured by some one for the purpose of ascertaining whether there was a 
leak of the gas from the pipe, and, if such was discovered to be true, pre- 
sumably to remedy the defect in the pipe. Strangely, the record does not 
indicate who it was that secured the services of the plumber, or why it 
was that it was apprehended there was a leak of the gas, but the plumber 
came into the building and went to where the pipe had been disconnected 
from the stove, but did not discover the odor of gas, and then he went to 
the front end of the room, and descended into the cellar, but, finding that 
the cellar did not extend back to the pipe, and the space hetween the floor 
and the ground underneath was not of sufficient depth to enable him to 
reach the place where the pipe was, he, returned into the storeroom with 
the statement that he would have to remove some of the boards which 
compose the floor to enable him to continue the investigation. He then 
did remove two short boards from the floor near the place where the pipe 
hod been connected with the stove. At this time the doors and windows 
of the house were open, and had been during the day. The plumber states 
that his organ of smell is susceptible to the odor of gas, and that he had 
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not discovered the presence of gas anywhere upon the premises, and after 
removing the boards he yet was unable to detect the odor of gas. He 
then lighted a match, and held it near to the aperture which he had made 
in the floor, presumably for the purpose of enabling him to see under- 
neath the floor through the aperture. A flame of fire immediately oc- 
curred, which at the first was drawn down through the aperture, but im- 
mediately came back and proceeded to blaze upward. The flame at the 
first was small, but rapidly grew to 3 or 4 feet in height. The boards of 
the floor around the aperture, for 2 or 3 feet took fire, and the fire spread 
in lines to several feet from the hole in the floor. A table, upon which 
the merchandise was piled, began to burn, and also the merchandise upon 
it. Shoes and papers upon the floor, clothing and other articles near by, 
took fire and were burning. The flame grew until it reached nearly to 
the ceiling of the room. The plumber inquired where the meter was sit- 
uated, and, being informed by one of the proprietors, started toward the 
front of the room.. One of the proprietors was about 15 feet away from 
the fire, in conversation with a customer when his attention was attracted 
to it, which he says was then 5 or 6 feet in height from the floor. The 
floor was burning as well as the table near by, and he stepped to the table 
and began to attempt to beat out the flames upon the burning clothing 
with his hands. Another of the proprietors was engaged about 15 feet 
away when his attention was attracted to the flame, and, approaching it, 
he was directed to call the fire department, which he started to do, and 
got to near the front of the room. At this time, an employe who was 
near by seized a bucket of waste water from the cooler, and threw it upon 
the flames, when immediately an explosion underneath the floor occurred, 
which blew out the windows in the room and nearly wrecked the building. 
The time which transpired between the lighting of the match and the ex- 
plosion cannot from the evidence be definitely fixed, as the opinions of the 
witnesses differ, and under the excitement of the moment it is apparent 
that their mere opinions would not be of much value, but the plumber, 
after seizing a wrench, started toward the front of the building, and had 
gone about 40 feet when the explosion occurred, and the one who started 
to call the fire department did not reach the front of the building before 
the explosion, but some appreciable time had expired between the light- 
ing of the match and the time when the plumber and the other started 
toward the front of the building, and hence from the time of the lighting 
of the match to the explosion was probably a period from three to five or 
six minutes. Whether the fire department ever arrived does not appear, 
but certain other parties after the explosion quenched the flames by the 
use of water and chemicals for the extinguishment of fire. The floor for 
several feet around the hole made by the removal of two short boards 
was charred and burned; the boxes upon the shelves in the room were 
scorched from heat and flames, and much of the merchandise showed the 
effects of burning. The injuries to the merchandise consisted in its being 
burned, scorched, torn, broken, and injured by water and chemicals, all 
of which were the results of fire andthe efforts to subdue the fire, and 
the explosion. 

{1, 2] The overruling of the appellants’ motion for a directed verdict 
in their favor at the close of the evidence for appellees should not have 
prevailed, as the appellants admitted in their answers a loss suffered by 
appellees within the risks insured against by the policies from the action 
of fire alone, and they do not now insist that the court should have sus- 
tained their motion; but at the close of all of the evidence they moved 
the court to direct the jury peremptorily to find a verdict for the plaintiff 
for the amount of the loss admitted by the answers and nothing more. 
The motion was properly overruled because the evidence was contradic- 
tory as to the amount of the damages which had been caused solely by 
fire within the risk provided against by the policies, and there was evi- 
dence which tended to prove that the damages from fire alone was in 
excess of the sum which the jury was directed to find by the instruction 
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moved for. The important effect of the instruction would have been, if 
given, that the court, as a legal conclusion from the facts in evidence, 
would have held that the appellees were not entitled to recover for any 
damages to the insured property from the effects of the explosion; and 
appellants insist that, damages resulting from an explosion of any kind 
being excepted from the risk insured against under the contracts em- 
braced in the policy, it was error to deny the instruction under the un- 
contradicted proof of the fact. That a distinction has been held to exist 
by many courts between the liability of an insurer under a contract which 
unqualifiedly insures against loss from fire and does not contain an excep- 
tion of a loss to the property by explosion and the liability under a contract 
which insures against fire, but excepts the risk of loss caused by an ex- 
plosion must be conceded. It must also, of course, be conceded that there 
is no liability upon an insurer under a contract which insures against risk 
from fire only for damages caused by an explosion, unless there is an 
ignition or burning in whole or in part of the insured property by a fire, 
as the term is commonly understood, either as a cause of or in conse- 
quence of the explosion. However, the general rule prevailing is that an 
insurer under a contract which insures against losses from fire is liable 
for damages caused to the insured property by an explosion where there 
is a fire, as such terms are popularly understood, burning in the property 
and it is followed by an explosion which is an incident of or is caused by 
the fire. In such instances it is considered that the entire loss, both from 
the fire and the explosion, is a loss-caused by the fire, and this rule of 1i>- 
bility is applied to the insurers under the contracts which except the 
risks of explosion as well as those which do not except such risks. The 
fire in such instances is held to be the proximate cause of the entire loss. 
Waters v. Merchants’ L. Co., 36 U. S. (11 Pet ) 213, 9 L. Ed. 691; Scrip- 
ture v. Lowell Mut. Fire Ins. Co, 64 Mass. (10 Cush.) 357, 57 Am. Dec. 
111: Millaudon v. N. O. Ins. Co., 4 La. Ann. 15. 50 Am. Dec. 550; Wash- 
burn v. Farmers’ Ins. Co. (C. C.) 2 Fed. 304; Washburn v. Miami Valley 
Ins. Co (C. C.) 2 Fed. 633; Hall v. National Fire Ins. Co., 115 Tenn. 
513, 92 S. E. 402, 112 Am. St. Rep. 870, 5 Ann. Cas. 777, Dows v. Faneuil 
Hall Ins Co., 127 Mass. 346, 34 Am. Rep. 384: Smith v. Universal Ins. 
Co., 19 U. S. (6 Wheat.) 176, 5 L. Ed. 235; Babcock v. Montgomery Co. 
Ins. Co., 4 N. Y. 326; Peters v. Warren Ins. Co., 39 U. S. (14 Pet.) 99, 
10 L. Fd. 371; Mitchell v. Potomac Ins. Co., 183 U S. 51, 22 Sup. Ct. 22, 
46 L. Ed. 74; Amer. Steam Boiler Ins. Co. v. Chicago Suzar Refining Co., 
57 Fed. 294,6 C. C. A. 336. 21 L. R. A. 572; Renshaw v. Ins. Co., 33 Mo. 
App. 394; Ins. Co. v. Dorsey, 56 Md. 70, 40 Am. Rep. 403: Ins. Co. v. Foote, 
22 Ohio St. 340. 10 Am. Rep. 735; La Force v. Williams City Fire Ins. Co., 
43 Mo. App: 518. Lynn Gas & Electric Co. v. Meridien Fire Ins. Co., 158 
Mass. 570, 33 N. E. 690. 20 L. R. A. 297, 35 Am. St. Rep. 540; Clement, p. 
123; May, vol. 2, 1956; Hustace v. Phoenix Ins. Co., 175 N. Y. 292, 67 N. E. 
592, 62 L. R. A. 651. 


[3] Under policy contracts which insure against losses from fire and 
which contain no exceptions of risk from explosions there is much con- 
trariety of opinion as may be gathered from the decisions of the courts 
in the various jurisdictions as to what constitutes a fire within the mean- 
ing of the contract, and as the proximate causes of the loss, where an 
explosion has occurred, as well as a fire, and the extent of the liability of 
the insurer from losses by fire where an exnlosion has also occurred: but 
under policies containing the terms of the ones unon which the instant ac- 
tions were founded there seems to be a unanimity of opinion among the 
courts which have considered the subject as to what shall constitute a 
preceding or antecedent fire necessary, under the principles applying, to 
constitute the proximate cause for the losses, where an explosion is an 
incident of or is caused by the fire, and also causes damages to the in- 
sured property. The contracts in the instant cases except from liability 
the insurers for damages to the insured property by an explosion unless 
a fire ensues, and then the damages are confined to the losses from the 
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fire only. Under contracts for insurance against fire, containing the above 
stipulations, as heretofore stated, the insurers are not liable for any dam- 
ages to the insured property caused by an explosion which is not preceded 
by fire which causes it, or of which it is an incident. If a fire precedes the 
explosion and causes it, then the entire damages caused by both the fire 
and the explosion are, under the general rule, as above stated, held to be 
damages by fire, and are within | the risks insured against. ‘Mitchell v. 
Potomac Ins. Co., 183 U. S. 42, 22 Sup. Ct. 22, 46 L. Ed. 74; Hall v. Na- 
tional Fire Ins. Ge: 115 Tenn. S13 92 S. W. 402, 112 Am. St. Rep. 870, 5 
Ann. Cas. 777; Transatlantic Fire Ins. Co. v. Dorsey, 56 Md. 70, 40 Am. 
Rep. 403; United Ins. Co. v. Foote, 22 Ohio St. 340, 10 Am. Rep. 735; 
Stephens v. Fire Association, 139 Mo. App. 369, 123 S. W. 63; Briggs v. 
North American & Merchants’ Ins. Co., 53 N. Y. 446; Home Lodge Ass’n 
v. Queens Ins. Co., 21 S. D. 165, 110 N. W. 778; La Force v. Williams, 
etc., Co., 43 Mo. App. 518; Phoenix Ins. Co. v. Greer, 61 Ark. 512, 33 S. W. 
840; Heuer v. National Ins. Co., 144 Ill. 393, 33 N. E. 411, 19 L. R. A. 594; 
Wheeler v. Phenix Ins. Co., 203 N. Y. 283, 96 N. E. 452, 38 L. R. A. 
(N. S.) 474, Ann. Cas. 1913A, 1297; German-American Ins. Co. v. Hyman, 
42 Colo. 156, 94 Pac. 27, 16 L. R. A. (N. S.) 77; Metropolitan Casualty 
Co. v. Bergheim, 21 Colo. App. 527, 122 Pac. 812; Cohn v. National Fire 
Assurance Co., 96 Mo. App. 315, 70 S. W. 259: Ross v. London, etc., Co., 
83 N. J. Law, 340, 84 Atl. 1050; Heffron v. Kittanning Ins. Co., 132 Pa. 
580, 20 Atl. 698. Smiley v. Citizens’ F., M. & L. Ins. Co., 14 ‘W. Va. 33; 
St. Johns v. Amer. Mut. Ins. Co., 11 N. Y. 516. From the above authori- 
ties, a rule is deducible by which to determine the character of the fire 
which must precede the explosion and ignite the explosive substance or 
cause the formation of the substance causing the explosion in order that 
the effects of the explosion may be taken out of the exception in contracts 
for the insurance against losses by fire, as in the instant cases. Such a 
fire is substantially defined in Home Lodge Ass’n v. Queens Ins. Co., 
supra, as such a fire that, if it had pursued its natural course, would have 
resulted in a total or partial destruction of the property insured. 

Such a fire is defined substantially in the same way in Transatlantic 
Fire Ins. Co. v. Dorsey, supra, and in German-American Ins, Co. v. Hy- 
man, supra. Such a fire in the insured property. followed by an explosion 
during the progress of the fire as an incident of or caused by the fire, is 
held to be the proximate cause of the damages from the explosion as well 
as the fire, and within the risks insured against by the contract, although 
the contract excepts liability for loss by explosion. Such a fire is distin- 
guished from the flame of a lighted match, a lighted lamp, gas jet, cigar, 
or a fire within a furnace or stove where it is intended to be. The former 
kinds of fire are usually denominated hostile in the nomenclature of the 
law, while the latter kind are denominated innocent fires; and, when an 
explosion is caused by an explosive substance coming into contact with 
an innocent fire alone, the effects of the explosion are attributed to the ex- 
plosion as the proximate cause, and not the fire, and hence damages from 
such an explosion are within the exceptions in the contract. 

{4] A rule of evidence which applies to such a controversy as in the 
instant case is that the burden is cast upon the insurance companies, be- 
fore they can escape liability, to show that the damages claimed fall within 
the exception in the policies. German-American Ins. Co. v. Hyman, supra; 
Stephens v. Fire Association, supra: Seaneenanee Fire Ins. Co. v. Bam- 
berger. 11 S. W. 595: Phenix Ins. Co. v. Luce, 123 Fed. 257, 60 C. C. A. 
655; Blasingame v. Home Ins. Co.. 75 Cal. 633. 17 Pac. 925; Friedman 
Co. v. Atlas Ins. Co., 133 Mich. 212. 94 N. W. 757; London & L. F. Ins. 
Co. v. Crunk, 91 Tenn. 376, 23 S. W. 140. 

[5] Erom the facts proven, it may reasonably be inferred that the ex- 
plosion was that of natural gas, with an admixture of the necessary quan- 
tity of air, and heated to the necessary degree to produce an explosion. 
While no one pretends to have smelled the odor of natural gas or to have 
apprehended an explosion, and the plumber is emphatic in his statement 
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that he did not discover the presence of gas, but from the fact that he 
came to stop a gas leak it may be inferred that some one had detected it, 
or thought so at least. A gas pipe was under the floor, and the phe- 
nomena were such as common experience teaches accompany the presence 
of natural gas, under certain circumstances. Under the principles deducible 
from the authorities cited, it is very clear that if the explosion was caused 
alone from the flame of the match in the hands of the plumber coming in 
contact with inflammable natural gas, which took fire and continued to 
burn, and such inflammable gas was a part of a body of natural gas which 
was of an explosive character, and thus the explosion resulted, there would 
be no liability upon the insurers for any damages resulting from the ex- 
plosion, unless a fire resulted, and then from the effects of the fire only. 
It is, however, equally true that if an antecedent, hostile fire was burning 
in the building, and in the insured property, which was of such character 
that, if unmolested, would have consumed the property, and that the ex- 
plosion followed this fire as a result or incident of it, the insurers would 
be liable for the damages caused by the explosion, as well as the damages 
caused from the fire. The appellants insist that all the evidence is to the 
effect that the inflammable gas in the room was ignited by the flames of 
the match, and that its burning therein for a short space of time before 
the noise and effect of the explosion occurred was only a part of the ex- 
plosion, and hence that the burning of the floor, fixtures, papers, boxes, 
and clothing before the culmination of the explosion was a fire subsequent, 
and not antecedent, to the explosion. However well this theory may ac- 
cord with scientific principles as applied to such an occurrence, it is not 
in accord with the commonly accepted opinion of what constitutes an ex- 
plosion. Ordinary people other than scientists would hold that the explo- 
sion occurred when the sudden expansion took place which wrecked the 
building, accompanied by a more or less loud report. In Mitchell v. Po- 
tomac Ins. Co., supra, the word “explosion” as used in an insurance policy 
was defined to be what ordinary men, not scientists, understood an ex- 
plosion to be, and this view of what the term in a policy of insurance is 
intended to mean is concurred in generally. That such is the popular ac- 
ceptation of the term is borne out by the five or six eyewitnesses, all of 
whom testify that the floor, table, clothing, papers, and boxes were burn- 
ing an appreciable time before the explosion occurred. Such fire was a 
hostile one there can be no doubt, since the floor of the building and por- 
tions of the insured property had ignited and were burning, and if the fire 
had been permitted to continue there is no reason to suppose that it would 
not have consumed the building and its contents. If it be conceded that 
the flame of the match was an innocent fire, and that the combustible 
mixture of air and gas in the room extended in a contiguous mass to the 
mixture which was explosive, this fire, before the explosion occurred, had 
generated a hostile fire within the meaning of the term. The mere burn- 
ing of inflammable natural gas which does not result in a sudden, violent, 
and forceful expansion, the effect of which is to injure or destroy prop- 
erty by the force of the expansion, would not be an explosion within the 
meaning of an insurance contract according to the understanding of com- 
mon men. 

[6] That the inflammable gas which took fire in the storeroom was at 
the time connected with the mixture which was explosive is a probability, 
but not a necessity, and hence it cannot be certainly said that an explosion 
would have occurred but for other circumstances which transpired. One 
of the expert witnesses closed his evidence with the statement that he did 
not believe that any one could know how the explosion occurred. Neither 
of the cases cited, nor any case to which our attention has been called, 
wherein it was held that the explosion preceded the fire, was there an 
intervening hostile fire between the ignition of the explosive substance by 
an innocent fire and the explosion such as appears in the instant case. 
That a hostile fire was burning in the insured property before the explo- 
sion occurred is proven by the evidence of all the persons present. The 
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time between the flame of the match and the explosion, the throwing on 
of the bucket of water, which was reasonably calculated to disturb and 
affect conditions, as the explosion did not occur until after that was done, 
and the additional heat from the burning of the property are circumstances 
to be considered in determining the cause of the explosion. Hence the 
contradictions arising from ‘the inferences to be drawn from the visible 
facts and the uncertainty attending the truth of the issue from all the 
facts, make the issue as to whether the explosion was an incident of or 
caused by an antecedent hostile fire in the insured property, or whether 
caused by the ignition of the explosive substance by an innocent fire, a * 
question for the jury, and negative the contention that the court was 
authorized to determine the issue as a matter of law. 

The issues having been submitted to the jury under instructions which 
defined the rights of the parties in substantial accord with the principles 
herein expressed, the judgment is affirmed. 


MALIN v. NETHERLANDS INS. CO. (No. 13449.) 
(Kansas City Court of Appeals. Missouri. Jan. 26, 1920.) 
219 Southwestern Reporter 143. 


1. INSURANCE—NOTICE OF INTENTION TO CANCEL HELD 
NOT CANCELLATION. 


Where a policy gave insurer right to cancel on returning the unearned 
premium, but provided that the protection shou‘d continue five days from 
receipt of notice of cancellation, a notice that on a specified date the policy 
would be canceled and the company’s liability would cease is not a cancel- 
lation of the policy. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 


2. INSURANCE—ACCEPTANCE OF NOTICE OF INTENTION TO 
CANCEL AS CANCELLATION BINDS INSURED. 
Where insured gave notice that on a fixed date it would cancel the 
policy, and insured accepted the notice as a cancellation and retained the 
unearned premium returned to him, he is bound by the acceptance. 


(For other cases, see Insurance, Dec. Dig. § 234.) 


5. INSURANCE—CLAUSE TERMINATING PROTECTION AFTER 
CANCELLATION MUST BE CONSTRUED AGAINST _IN- 
SURER. 

Where the clause fixing the period of protection after notice of can- 
cellation is not clear, it will be most strongly construed against the insurer 
which formulated it. 

(For ohter cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Jackson County; Thomas B. Buckner, 
Judge. 

Action by James F. Malin against the Netherlands Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Hogsett & Boyle, of Kansas City, for appellant. 
Lathrop, Morrow, Fox & Moore, of Kansas City, for respondent. 
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Exuison, P. J. This action is upon a policy of tornado insurance 
issued by the defendant company insuring plaintiff’s silo in the sum of 
. $575, from the 20th day of August, 1915, at noon, to the 29th day of Au- 
gust, 1920, at noon. There was a right reserved to defendant in the policy 
to cancel it at any time during the five years by giving notice to plaintiff 
and refunding unearned premium, but that protection under the policy 
should continue five days from the plaintiff’s receipt of the notice of can- 
cellation. That provision reads as follows: 

“This company reserves the right to cancel this policy or any part 
thereof at any time by giving notice to the insured (or any one of them), 
and if the premium has been fully paid, refunding the pro rata unearned 
portion thereof. Protection, however, under this policy, if in full force 
and effect, and the premium has been paid, shall continue five days from 
the receipt of such notice.” 

Something less than two years after the issuance of the policy, de- 
fendant desiring to exercise its right of cancellation, its agent mailed to 
plaintiff on the 28th day of May, 1917, the following letter: 

“We have been instructed by the above-named insurance com- 
pany to cancel its policy No. 6384 issued to J. F. Malin, covering silo in- 
terest in property located at Lewis, Kan., and dated the 20th day of Au- 
gust, 1915. 

“You will therefore take notice that said company desires to cancel 
said policy, and you will be allowed until the 4th day of June, 1917, at 
12 o’clock, noon, to replace the insurance elsewhere, after which time we 
shall cancel said policy on our books, and all liability of said company 
under said policy will then cease and determine. 

“We tender you herewith $3.88, being the unearned premium for the 
unexpired time of said policy, and we request you to return said policy 
to this office on or before the date mentioned.” 

The draft inclosed provided on its face that “in consideration of said 
payment the said policy is hereby canceled and surrendered.” This letter, 
with draft inclosed, was received by plaintiff at 9 o’clock a. m. of the 3lst 
of May, 1917, and on that day plaintiff forwarded this notice of cancella- 
tion to the Columbia Steel Tank Company at Kansas City, who had agreed 
with him to keep the property insured, informing that company that he 
expected a fulfillment of its agreement to keep the silo insured. That 
company answered this letter on the 4th of June, 1917, requesting plaintiff 
to forward to it all papers relating to the policy including the draft for 
return premium of $3.88. Plaintiff complied with the request, indorsing 
the draft “Pay to the Columbia Steel Tank Company,” and that company 
cashed it on the 9th of June, 1917, and the money has not been returned 
to plaintiff. 

The silo was destroyed by storm on the 5th of June, 1917, at 2 o’clock 
p.m. On the 11th of June, 1917, plaintiff notified defendant of such de- 
struction. Defendant answered, denying liability on the ground of can- 
cellation and return of premium accepted by plaintiff. The case was tried 
by the court without the aid of a jury and judgment rendered for plaintiff. 

[1] It will be observed that notice of cancellation contained in defend- 
ant’s letter (through its agent) above set out is not! a notice that the 
policy was then (on receipt of notice) canceled, but is a notice that de- 
fendant intended to cancel it after the 4th of June, 1917, at noon. A 
notice of cancellation to be effective must be a present cancellation as dis- 
tinguished from an intention to cancel at a future day. Christman & 
Sawyer Bafik v. Insurance Co., 75 Mo. App. 310; German Fire Ins. Co. 
v. Clarke, 116 Md. 622, 626, 82 Atl. 974, 39 L. R. A. (N. S.) 829, Ann. 
Cas. 1913D, 488. An intention is subject to change before the time set 
and may possibly be withdrawn, whereas a cancellation is a present put- 
ting an end to. 

[2] But, notwithstanding this, there is nothing in the policy or the 
situation of the parties to prevent the policy holder from accepting the 
notice as a present cancellation, and we think he did so accept it. The 
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notice was accompanied by a return of unearned premium which only 
could be due plaintiff on a cancellation (Taylor v. Insurance Co., 25 Okl. 
92, 105 Pac. 354, 138 Am. St. Rep. 906), and we have seen that plaintiff 
accepted such premium. In doing so he necessarily accepted the cancel- 
lation. AEtna Ins. Co. v. Weissinger, 91 Ind. 297; Hopkins & Cochran v. 
Insurance Co., 78 Iowa, 344, 43 N. W. 197; Arnfeld & Son v. Assurance 
Co., 172 Pa. 605, 34 Atl. 580. 

[3] Notwithstanding the notice purports to end protection on the 4th 
of June, it could not have that effect, for plaintiff had protection under the 
terms of the policy for “five days from the receipt of the notice” of can- 
cellation on the 3lst of May, and the question is, Did that period reach 
to the time the silo was destroyed? As just stated, the notice was received 
by plaintiff at 9 o’clock a. m. May 3lst and the silo was destroyed at 2 
o’clock p. m. June 5th thereafter. Had the five days’ protection expired? 
We must count the time, as in ordinary instances, by excluding the first 
and including the last day. Excluding May 3lst, protection continued to 
the end of the 5th of June, which would be midnight of that day, and that 
was beyond the time when the property was destroyed. 

[4] Defendant, however, insists that time should not be counted under 
the facts in this case as it is ordinarily that the policy runs five years from 
noon to noon. that is, from noon of the 20th of August, 1915, to noon of the 
20.h of August, 1920, and that this fixed a standard of computation of time 
from noon to noon—beginning at noon and ending at noon. It is true the 
ordinary counting of time by excluding the first day is not the rule where 
the contract itself manifests a different intention. But this particular por- 
tion of the contract as to cancellation does not manifest an intention dif- 
ferent from the ordinary rule. Penn. Plate Glass Co. v. Insurance Co., 
189 Pa. 255, 42 Atl. 138, 69 Am. St. Rep. 810. It reads that protection 
“shall continue five days from the receipt of such notice” of cancellation. 
That is no different stipulation from the ordinary. All stipulations as to 
time have a beginning, and the word “from” in this contract does not 
change it. It is said in Installment House v. Berets, 32 Utah 454, 461, 91 
Pac. 279, 280, that— 

“In the computation of time, where a period is fixed as commencing 
‘from’ a named date, as a general rule of construction, the date named 
will be excluded.” 

In the Pennsylvania case cited above, the Supreme Court of that state 
in a case similar to the one before us, in discussing the proper counting 
of five days for protection on the cancellation of a policy, said that— 

“The application of such a special rule for computation might be ex- 
tremely inconvenient and doubtful, as, for example, if goods had been 
removed in this case to save them from the fire, starting at 10:30 p. m. 
on April 12th, what period should the five days’ special protection cover? 
From noon of the 12th to noon of the 17th would afford the insured less 
actual time than he was entitled to, while from noon of the 13th to noon 
of the 18th would give him more. The result would be no more accurate 
than by the application of the general rule of excluding the first day and 
counting the days as legal days beginning and ending at midnight. This 
method, disregarding fractions of a day, is the general rule, and would 
appear to be the better construction of the policy in suit.” 

In 3 Cooley’s Briefs on the Law of Insurance, 2795, that view is ap- 
proved; it being there said that— 

“In computing time under a notice of cancellation, the ogdinary rule 
of excluding the first day and regarding the days as beginning and end- 
ing at midnight will be applied.” 

We therefore conclude that the five days’ protective period had not 
expired at the time the silo was destroyed. 

[5] But in addition to the foregoing considerations, we think a fa- 
miliar rule of construction can well be applied here. If it should be con- 
ceded that the computation of the period of time for protection after can- 
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cellation is not clearly expressed in the policy as above quoted, it should 

be most strongly construed against the company which formulated it. 

1 Joyce on Insurance, §§$ 221, 222; Sutton v. Insurance Co., 208 S. W. 499. 
The foregoing consideration led to an affirmance of the judgment. 
All concur, 


AMERICAN CENT. INS. CO. v. ROBINSON. (No. 8312.) 


(Court of Civil Appeals of Texas. Dallas. Feb. 7, 1920. Rehearing 
Denied March 13, 1920.) 


219 Southwestern Reporter 277. 


3. INSURANCE—REFUSAL OF PEREMPTORY CHARGE FOR 
DEFENDANT HELD PROPER. 
. In an action on a fire policy, refusal of defendant’s request, at close 
of plaintiff's testimony, to give a peremptory instruction for defendant 
because there was no evidence sufficient to support a judgment against 
it was not error, where the evidence justified the finding of the jury that 
before expiration of its first policy plaintiff had made a contract with 
defendant’s agent for the renewal of such policy at its expiration. 
(For other cases, see Insurance, Dec. Dig. § 688[3].) 


4. INSURANCE—PAROL CONTRACT WITH AGENT FOR RE- 
NEWAL OF POLICY IS BINDING ON INSURER. 

An oral contract with an insurer’s agent for the renewal of a fire 
policy at its expiration is binding on the insurer and sufficient, although it 
was not reduced to writing until after the fire. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

5. INUSRANCE—WHERE RENEWAL POLICY IS ISSUED WITH 
KNOWLEDGE OF FIRE INSURER ESTOPPED TO DENY 
LIABILITY. 

Where a renewal policy was written up, and after being informed 
of the circumstances as to a loss and the renewal the insurer demanded of 
insured the payment of the premium thereon, which it received and re- 
tained, it was estopped from denying liability of the loss. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 


6. INSURANCE—DIFFERENCES IN TERMS BETWEEN ORIGINAL 
POLICY AND RENEWAL POLICY HELD NOT TO DEFEAT 
RECOVERY. 

That a renewal policy differed from the original fire policy in the 
length of time it was to run and in the amount of the premium, etc., did not 
militate against a recovery, where the insurer’s agent was empowered to 
write the insurance as it was written. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


7. INSURANCE—ACTION IS MAINTAINABLE ON CONTRACT 
TO RENEW POLICY. 
An action may be maintained upon a contract to renew a pre-existing 


policy. 
(For other cases, see Insurance, Dec. Dig. § 145[1].) 
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8. INSURANCE—CONTRACT TO RENEW POLICY IS PRESUMED 
TO BE ON SAME TERMS AS OLD POLICY. 


Without an agreement to the contrary, the presumption is that when 
a contract to renew a policy is made it contemplates that the same terms, 


time, and prem‘um as formerly existed should apply to the contract of 
renewal. 


(For other cases, see Insurance, Dec. Dig. § 145[{1].) 


9. INSURANCE—PAYMENT OF PREMIUM NOT ESSENTIAL TO 
VALIDITY OF RENEWAL CONTRACT. 


The payment of a premium is not essential to the validity of a contract 
to renew a fire policy, and in ascertaining whether the premium has been 
paid or waived the habit, custom, and course of dealing between the insured 
and the insurer’s agent may be considered. 


(For other case, see Insurance, Dec. Dig. § 145{3].) 


Appeal from District Court, Hill County; Horton B. Porter, Judge. 

Action by J. W. Robinson against the American Central Insurance 
Company, in which defendant, by plea in the alternative, vouched in West, 
White & Woodall, a partnership agency, and asked judgment over against 
them for amount of any judgment in favor of plaintiff. Judgment for 
plaintiff ordering action against partnership to remain on docket for 
irial at a later term, and defendant appeals. Affirmed. 


Dupree & Grenshaw, of Hillsboro, and Lattimore, of Ft. Worth, 
for appellant. 

Wear & Frazier, of Hillsboro, and Thompson, Knight, Baker & Harris 
and Geo S. Wright, all of Dallas (Will C. Thompson, of Dallas, on the 
brief), for appellee. 


Rainey, C. J. This statement of the case is taken in part trom the 
brief of appellees, as follows: 

“J. W. Robinson sued the American Central Insurance Company, al- 
leging, in substance, that on September 23, 1916, defendant issued him a 
six months’ fire insurance policy, for a premium of $436 80, covering $20,- 
000 on cotton in bales at Hillsboro and other Texas points; that on this 
date and in January, 1917, and on March 16 or 17, 1917, defendant con- 
tracted for the renewal of this policy at its expiration date. Plaintiff fur- 
ther alleged that his cotton was destroyed at Hillsboro by fire on March 29, 
1917; the amount of the loss being $43,543.60. He was advised after the 
loss that defendant’s agent had failed to issue a written renewal of the 
policy above described. At the time of the fire plaintiff carried a total in- 
surance of $57,330. Plaintiff alleged further that on March 29, 1917, de- 
fendant, for the purpose and with the intention of fulfilling its contract 
of renewal, issued plaintiff another policy for $20,000 for the term of three 
months from March 23, 1917; the premium being $358.40, and the property 
described being cotton in bales situated at Hillsboro and other Texas 
points. After again alleging his loss and the total insurance, plaintiff 
asked for judgment for $8,106.60, with interest from the date defendant 
denied liability and costs. Appellant states that the substance of its answer 
is that the policy issued to appellee had expired prior to the fire, and that 
no renewal policy had been issued and no binding renewal contract had 
been made by appellant. 

“The case was submitted to the jury on special issues, and in reply 
to them the jury found that the defendant, acting through its agent, Guy 
C. West, prior to the expiration of its policy No. 5117 (the first one), then 
in force, contracted with the plaintiff for its renewal; that the market 
value of plaintiff’s cotton at Hillsboro immediately preceding the fire was 
$50,295.76, and that its market value immediately after the fire was $5,735.03; 
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that the market value of plaintiff’s cotton at Waco location was on the 
date of fire $43,951.30; that the defendant after receiving plaintiff's proof 
of loss accepted from the plaintiff the premium for the renewal of policy 
5117; that Guy C. West, in agreeing to keep plaintiff’s insurance in force, 
was acting as the agent of the American Central Insurance Company.” 

Defendant answered by plea in the alternative, vouching in White, 
Woodall, and West, and asking judgment against them for the amount 
of such judgment, if any was given in favor of Robinson. 

The evidence shows that on September 23, 1916, appellant company is- 
sued a policy No. 5117 covering cotton situated in Hillsboro, Tex., which 
cotton was destroyed by fire on March 29, 1917. Said policy contained 
a renewal clause providing for renewal of said insurance when called 
upon by Robinson, appellee. On March 16 or 17, 1917, appellee made a 
contract with Guy C. West for a renewal of said policy at its expiration, 
but for some unaccountable reason said renewal of said policy was not 
written up until the 29th of March, 1917, when the renewal in accordance 
with said contract theretofore agreed to was written up, and is sued on 
in this suit as No. 5153. About one year after the burning of said cotton 
the appellant, being familiar with all the facts relating to the burning, 
called on appellee for the premium for issuing said renewal, which pre- 
mium was paid to said appellant, and the same is still retained by appellant. 

[1, 2] The contention of appellant is, by the first assignment of error, 
as follows: 

“Because the court erred in granting the plea of misjoinder of par- 
ties of Guy C. West and granting a severance of said cause of action in 
favor of Guy C. West, because the cause of action of the defendant Ameri- 
can Central Insurance Company over against Guy C. West grew out of 
the same act and transaction as the plaintiff’s cause and the same proof 
necessary to sustain plaintiff’s case would have sustained the American 
Central Insurance Company’s case against Guy C. West, and Guy C. West 
was a proper party to said suit, and it would have avoided and prevented 
a multiplicity of suits.” 

The first proposition under said assignment is as follows: 

“It is error in the court to grant a plea of misjoinder of parties when 
refusal to grant the same will avoid a multiplicity of suits and not delay 
the trial of plaintiff’s case.” 

The original policy, No. 5117, was issued by appellant to appellee and 
the renewal, No. 5153, was issued by the Colonial Insurance Agency by 
Guy C. West, manager and agent. 

West, White & Woodall, a partnership, filed a plea in abatement to 
appellant’s plea vouching them in this suit, charging that there was a mis- 
joinder of parties. They also excepted to the pleadings of the defendant 
American Central Insurance Company filed herein on the 3d day of April, 
1919, making these defendants parties to the suit, and attempting to assert 
a cause of action against them by said pleadings, and say that same is in- 
sufficient in law, because it appears therefrom that there is a misjoinder 
of causes of action, as the cause of action asserted against said defendant 
American Central Insurance Company by the plaintiff, J. W. Robinson, in 
this suit is based on a contract in the form of an insurance policy alleged 
to have been issued, etc., and the cause of action alleged against these de- 
fendants by said defendant American Central Insurance Company is based 
upon a state of facts amounting to a tort, which, if. true, would only give 
rise to a cause of action sounding in tort for damages. Wherefore de- 
fendant prays judgment of the court that this suit be dismissed because 
of the improper joinder of causes of action, and for costs of suit, etc. The 
court sustained said plea in abatement and: 

“The court is of the opinion that said plea in abatement should be 
and the same is hereby sustained, being Nos. 3 and 4 in defendant’s said 
answer, and the cause of action is alleged in the answer of the defendant 
insurance company against said defendants Woodall, West, and White, 
is severed from the cause of action between the defendant insurance com- 
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pany and the defendants West, White, and Woodall, to remain on the 
docket of this court to be tried at a subsequent term of this court. , 

We are of the opinion that the court committed no error in sustain- 
ing said plea in abatement, because it is improper to join two actions, one 
for debt and the other sounding in tort; besides, the action of the court 
in this instance was harmless, because the action against the partnership 
was ordered to remain on the docket to be tried at a subsequent term and 
appellant was not denied any relief to which it was entitled. 

[3-5] Appellant’s second assignment of error is, to wit: 

“Because the court erred in failing to give a peremptory instruction in 
favor of the defendant American Central Insurance Company as requested 
by the defendant upon the close of the plaintiff’s testimony, because there 
was no evidence in the case sufficient to support a judgment against the 
defendant.” 

It would have been improper for the court to have given a peremp- 
tory charge in favor of the appellant, as the evidence justifies the finding 
of the jury that before the expiration of the first policy, No. 5117, appel- 
lee made a contract with appellant’s agent for the renewal of said policy 
at its expiration. This contract, though in parol, was binding on appel- 
lant and sufficient, although it was not reduced to writing until after the 
fire began, as contended by appellant. The renewal was written up, and 
after being informed of the circumstances surrounding the burning and 
the renewal appellant demanded of appellee the payment of the premium, 
which it received and has ever since retained, which is sufficient to estop 
appellant from denying liability on the loss. Insurance Co. v. Wingfield, 
49 Tex. Civ. App. 202, 108 S. W. 789; Insurance Co. v. Turner, 147 S. W. 
625; Cohen v. Insurance Co., 67 Tex. 328, 3 S. W. 296, 60 Am. Rep. 24. 


In Cohen v. Insurance Co., supra, just cited, our Supreme Court said: 

“There can be no doubt that an insurance company, through its au- 
thorized agent, may contract by parol for the renewal of a policy, although 
it may be stipulated on the face of the instrument itself that this shall not 
be done. There is no peculiar sanctity attached to such provision in con- 
tracts of this character, which makes them an exception to the general 
rule that parties to an agreement may, by mutual concurrence, change its 
terms at any time after its execution so as to meet their pleasure or in- 
terests. A contract of insurance may be by parol, and its terms may be 
changed by parol by mutual assent. It has accordingly been held in numer- 
ous decisions that, though a policy be forfeited by the failure to pay the 
premiums according to its condition, yet an agent, duly authorized, may 
waive the forfeiture and thereby reinstate the obligation.” 

[6-9] Appellant further contends that the renewal policy sued on 
differs from the original in the length of time it is to run, in the amount 
of premium, etc. These differences do not militate against a recovery for 
appellee, as the agents were empowered to write the insurance as it was 
written. But treating it as a renewal of the former policy, the evidence 
supports a recovery, for the principle, as in the case of Orient Insurance 
Co. v. Wingfield, 49 Tex. Civ. App. 202, 108 S. W. 788, applies here, where 
it said: 

“(1) That the action may be maintained, not upon a policy, but upon 
a contract to renew the policy, and that, in the absence of evidence to the 
contrary, the implication arises that the renewal is upon the same terms and 
conditions as stated in the old policy, and that the amount of insurance to 
be paid in the event of loss shall be the sum stated in the old policy; this 
being the measure of damages when there is a total loss and no change in 
the property or its value. 

“(2) It is further held that, in the absence of agreement to the con- 
trary, the presumption will be that when a contract to renew is made it 
is contemplated that the same terms, time, and premium as formerly existed 
should apply to the contract of renewal. 


“(3) It is also held that the payment of premium is not essential to the 
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validity of such a contract; that in ascertaining whether the premium has 
been paid or waived the habit and custom and course of dealing between 
the assured and the agent of the company may be looked to.” 

Various assignments are presented by appellant and all have been 
considered, but none, in our opinion, present reversible error, and the evi- 
dence supports the judgment. 

The judgment is affirmed. 


HOME INS. CO. v. BOATNER et al. (No. 6332.) 


(Court of Civil Appea!s of Texas. San Antonio. Jan. 28, 1920. Rehearing 
Denied March 10, 1920.) 


218 Southwestern Reporter 1097. 


1. INSURANCE—ADDITIONAL INSURANCE ON STORE BUILD- 
ING VIOLATES TERMS OF POLICY; “INSURANCE ON 
PROPERTY COVERED * * * BY THIS POLICY.” 
“Additional insurance” on a store building was another “contract of 

insurance on property covered in whole or in part by this policy,” within 

the prohibition of a previous policy on the store and stock of goods in 

a warehouse. 


(For other cases, see Insurance, Dec. Dig. § 366[1].) 


2. INSURANCE—CONCURRENT INSURANCE CLAUSE DOES NOT 
CONFLICT WITH ONE PROHIBITING ADDITIONAL IN- 
SURANCE WITHOUT CONSENT. 

A fire policy clause permitting certain concurrent insurance held not 
to conflict with or set aside a provision invalidating the entire policy 
in case another contract of insurance was taken on the property without 
the insurer’s written consent. 


(For other cases, see Insurance, Dec. Dig. § 336[6].) 


3. INSURANCE—CLAUSE FORFEITING POLICY FOR ADDITION- 


AL INSURANCE NOT INVALID UNDER TOTAL LOSS 
STATUTE. 


Rev. St. 1911, art. 4874, making a fire policy a liquidated demand a- 
gainst insurer for full amount of policy in case of a total loss. does not 
invalidate a clause forfeiting the policy in case insured takes out additional 
insurance without the insurer’s written consent. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


4. INSURANCE — INSURED’'S IGNORANCE OF FORFEITURE 

CLAUSE IMMATERIAL. 

A fire policy clause, forfeiting the policy in case the insured takes 
out additional insurance without the insurer’s consent, is not affected by 
the insured’s good or bad intentions nor by his ignorance of the clause 
in the absence of fraud or mistake. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 


5. INSURANCE—CLAUSE FORFEITING FIRE POLICY FOR AD- 
DITIONAL INSURANCE IS VALID; “PROMISSORY WAR- 
RANTY.” 

Rev. St. 1911, art. 4947, providing that policies may be forfeited only 
for material misstatements by insurer, does not invalidate a clause forfeit- 
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ing a fire policy in case insured takes out additional insurance without the 
insurer’s consent, since such an action would be material to the risk, and 
the provision as to additional insurance is a “promissory warranty” not 
within the statute.” 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Promissory Warranty.) 


6. INSURANCE FIRE POLICY NOT FORFEITED AS TO 

MORTGAGEE. 

Where a mortgagee was made the owner of a fire policy as his interest 
might appear, with the provision that his interest should not be invalidated 
by any act or neglect of the mortgagor, the contract between theinsurer and 
mortgagee is separate from that between the insurer and mortgagor, and 
the forfeiture of the mortagor's rights by taking out additional insurance 
does not authorize the insurer to pay only three-fourths of the loss to the 
mortgagee under a clause restricting the recovery to such amount in case 
of other insurance. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 





7. INSURANCE—MORTGAGEE MAY RECOVER INTEREST AND 

ATTORNEY’S FEES. 

Where the insurer wrongfully refused to-pay insurance proceeds to a 
mortgagee and for several years retained the money pending litigation, 
it should be made to pay the mortgagee the amount of his debt with 
attorney’s fees as well as interest. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


8. INSURANCE — INSURER SUBROGATED TO RIGHTS OF 
MORTGAGEE. 


Where a fire policy was invalidated as to the mortgagor by his taking 
out additional insurance, but the insurer was required to pay the loss 
to the mortgagee under an independent contract contained in the mortgage 
clause of the policy after several years of litigation, held, that the insurance 
company was subrogated to the mortgagee’s rights to the extent of the 
mortgage debt at the time the insurer should have paid the loss to the 
mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Error from District Court, Nueces County; W. B. Hopkins, Judge. 

Action by R. H. Boatner and Charles Weil against the Home Insurance 
Company. Judgment for plaintiffs, and defendant brings error. Affirmed 
in part, and reversed and rendered in part. 


S. A. Early, of Corpus Christi, and Locke & Locke, of Dallas, for 
plaintiff in error. 

Kleberg, Stayton & North, of Corpus Christi, and Atkinson & Atkinson, 
of Houston, for defendants in error. 


Fry, C. J. This is an action by R. H. Boatner and Charles Weil 
against the appellant to recover on two policies of insurance issued by ap- 
pellant to Boatner and agreed by appellant to be paid to Weil, as mort- 
gagee, as interest might appear, on a certain storehouse in Robstown, Tex., 
which was destroyed by fire on May 4, 1916. The policies were dated, re- 
spectively, September 2, 1915, and October 15, 1915. The building was 
completely destroyed. Appellant’s defense was that Boatner had obtained 
other insurance, in violation of the terms of the policies, which contained 
a stipulation against further insurance without consent of appellant. Ap- 
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pellant also, in case that it was held liable, sought subrogation to the mort- 
gage given on the property by Boatner to Weil. Charles Weil died during 
the pendency of the litigation, and Sarah Weil, independent executrix of 
his will, was made a party. The court instructed a verdict in favor of 
Sarah Weil for $3,412.67 and in favor of Boatner for $44.83. 

The first assignment of error assails the action of the court in in- 
structing a verdict in any sum in favor of Boatner, on the ground that 
the undisputed evidence showed that he was not entitled to recover any 
amount. The reason for this assertion is given in the first proposition 
under the assignment to the effect that the entire policy, under its terms, 
became null and void in case other insurance was procured without an 
agreement entered on the policy as provided therein. The first policy 
issued permitted concurrent insurance for $1,800 on the building, $2,000 
on the stock of goods, and $200 on the iron-clad warehouse, aggregating 
$4,000. The policy was for $1,800 on the building and $200 on the ware- 
house. The second policy permitted $5,000, as follows, $3,000 on the 
building and $2,000 on the stock, and was issued for $1,000 on the build- 
ing alone. Afterwards, on April 20, 1916, Boatner, without the knowledge 
or consent of appellant, obtained insurance on his building from the 
Washington-Providence Company for $1,000. 

{1, 2] The additional insurance procured by Boatner without the 
consent of appellant was undoubtedly another “contract of insurance 
* * * on property covered in whole or in part by this policy,” as pro- 
vided in each of the policies issued by appellant. It was $1,000 more 
insurance on the store building which had been insured by appellant. 
The fact that concurrent insurance was permitted in the sum of $5,000 
did not conflict or set aside the provision that the entire policy should be- 
come void in case of another contract of insurance on any of the prop- 
erty without written consent of the insurer, and procuring the additional 
insurance by Boatner destroyed the policy unless it is preserved and pro- 
tected by the statute as to insurance policies in case of total destruction 
of property being liquidated demands. Insurance Co. v. Blum, 76 Tex. 
653, 13 S. W. 572. 


[3] Article 4874, Revised Statutes,-which was enacted in 1879, pro- 
vides : 

“A fire insurance policy, in case of a total loss by fire of property 
insured, shall be held and considered to be a liquidated demand against 
the company for the full amount of such policy; provided, that the pro- 
visions of this article shall not apply to personal property.” 

That statute has been construed so that a stipulation in the policy 
as to the insurance company being liable only for three-fourths of the 
amount of insurance in case of subsequent insurance without consent of 
the original insurer would not affect the liability of that, insurer for the 
whole amount. Insurance Co. v. Ice Co., 64 Tex. 578. It is also held 
that proof of loss, although stipulated in the policy, in case of total loss 
of a house, cannot be enforced, and that any other stipulation in con- 
travention of the article cited is void. 

The rule prevails, however, when additional insurance is obtained 
without the knowledge or consent of the insurer, that the policy will 
be forfeited. In the case of New Orleans Ins. Co. v. Griffin, 66 Tex. 
232, 18 S. W. 505, it is held: 

“The requirement of consent to other insurance is not arbitrary, but 
reasonable and proper. Through it the company reserves the right to 
determine how much of the risk shall be carried by the assured; the 
public, as well as the assurer, is interested in preventing a situation in 
which a fire would be profitable to the assured.” 

This is the uniform ruling under the valued policy law. Gross v. 
Assur. Co., 56 Tex. Civ. App. 627, 121 S. W. 517; Nat. Fire Ins. Co. v. 
Dorroh, 63 Tex. Civ. App. 620, 133 S. W 475. Dumphy v Ins. Co., 142 


S. W. 116; Ins. Co. v. Barr, 148 S. W. 845. Ins. Co. v. Dalton, 189 
S. W. 771. 
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[4] Neither the good nor bad intention of the insured, nor his ignor- 
ance of the terms of the policy, in the absence of fraud or mistake, would 
affect the force and validity of the clause of the policy as to additional 
insurance. Ins. Co. vy. Dorroh, herein cited. As said in Morrison v. 
Ins. Co., 69 Tex. 353, 6 S. W. 605, 5 Am. St. Rep. 63: 

“Every policy holder, in the absence of fraud, misrepresentation, or 
concealment, must be held to have knowledge of the * * * policy 
when he has opportunity to examine it before he accepts it.’ 

There was no fraud, misrepresentation, or ee. pleaded or 
proved in this case, and the insured could have had the policy sent to 
him instead of to the mortgagee and could have examined it. Boatner 
instructed the agent of appellant to send the policies to Weil, the mort- 
gagee. The contract cannot be evaded or set aside because of the failure 
of Boatner to read the policy. 

[5] Article 4947, Rev. Stats., has reference alone to any provision 
in a policy of insurance which stipulates for forfeiture of the contract 
if answers or statements made in the application for insurance or in 
the policy are untrue. In such case the statement must be material to 
the risk or actually contribute to the contingency or event on which 
the policy became due or payable. Undoubtedly the taking out of addi- 
tional insurance without the knowledge or consent of the insured would 
be very material to the risk, and the provision as to additional insurance 
is a “promissory warranty” not included within the provisions of the 
statute. Ins. Co. v. Weeks Drug Co., 55 Tex. Civ. App. 263, 118 S. W. 
1086; Gross v. Colonial Assurance Co., 56 Tex. Civ. App. 627, 121 S. W. 
517; Ins. Co. v. Wright, 58 Tex. Civ. App. 237, 125 S. W. 363; Ins. Co. 
v. Caraway, 60 Tex. Civ. App. 566, 130 S. W. 458; Ins Co. v. Buckingham, 
211 S. W. 531. 

Boatner had no authority under the provisions as to concurrent in- 
surance to place additional insurance on the building. The policy in terms 
confined insurance on the building to $3,000 including the two policies. 
Boatner violated the terms of the policy when he placed additional insur- 
ance on the building without the consent of appellant. 

{6] The policies were transferred to the mortgagee, Weil, and he 
was made the owner of the amount of the insurance as his interest might 
appear. The contract between the insurance company and Weil was 
separate and distinct, and it is admitted by appellant that a forfeiture 
as to Boatner does not affect the rights of the mortgagee; but quite 
inconsistently it would seem the claim is made that, because Boatner 
had taken out other insurance which had destroyed his contract, a part 
of the contract which could have no existence except when the additional 
insurance was taken out in conformity to the contract is sought to be 
invoked as to the mortgagee. The contract was absolutely invalid as to 
additional insurance, but it cannot be used to decrease the liability of 
appellant to the mortgagee, by vitalizing a clause as to paying three- 
fourths of the loss in case of other insurance. Such contention is with- 
out justice or equity to support it. If the contract is good with the 
mortgagee at all, it is good as his “interest may appear” in the amount 
of insurance named in the policy. The appellant places itself in the posi- 
tion of claiming that it should have the benefit of the action of Boatner, 
though illegal and void, to aid it in avoiding a part of its liability and 
causing the mortgagee to lose a portion of his interest in the insurance 
money. It would undoubtedly be a loss of one-fourth of the mortgagee’s 
claim because he had no contract with the other insurance company and 
could recover nothing from it. Appellant will not be permitted to penalize 
the mortgagee and evade payment of a just demand by invoking the aid 
of a forfeiture against the insured. It is hardship enough that the 
mortgagee should have been deprived of his interest in the insurance 
money for four years while appellant has litigated with the insured. 
It is specially provided in the contract with the mortgagee that his 
“interest shall not be invalidated by any act or neglect of the mortgagor 
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or owner of the within described property,” and yet it is sought to 
invalidate one-fourth of his claim on account of the act of the mortgagee 
in obtaining the additional insurance on the building. The mortgagee 
has nothing to do with that matter under his contract, but is entitled 
to his debt out of the insurance money. 

[7] Appellant refused to pay the mortgagee anything, and for years 
has kept him out of his money, and it should be made to pay the mort- 
gagee the amount of his debt when the judgment was rendered with 
interest and attorney’s fees and 6 per cent. on that judgment from that 
date. It would be an encouragement to insurance companies not to pay 
their! just indebtedness, if they could litigate for years at only 6 per 
cent. per annum. Appellant must pay the interest of the mortgagee as 
it appeared, but it positively refused to pay any sum, and made no tender 
whatever, and it should be compelled to pay the attorney’s fees, for by its 
action it forced the mortgagee into court. 

Appellant cites two cases, one decded by a_ federal trial court, 
Ins. Co. v. Williams, 63 Fed. 925, 11 C. C. A. 503, the other, Sun Ins. 
v. Varble, 103 Ky. 758, 46 S. W. 486, 41 L. R. A. 792, by the Court of 
Appeals of Kentucky, to sustain the proposition that in case of additional 
insurance the loss in case of fire should he prorated among the companies. 
In the last-named case, the provision relied on was a part of the policies 
which were assigned to mortgagee, and, of course, the assignee occupied 
the position of the insured. There was no separate contract between 
the mortgagees and insurance company. The difference is apparent. The 
federal case is a similar one. While the two cases present different facts 
from the facts in this case, if the facts had been similar we would, under 
the facts of this case, not be deterred from holding as hereinbefore indi- 
cated, especially so when the position of this court is reinforced by the 
courts of Tennessee. New York, and Arizona. Laurenzi v. Ins. Co.,. 131 
Tenn. 644, 176 S. W. 1026; Eddy v. London Assurance Corp., 143 N. Y. 
311. 38 NE. 307, 25 L. R. A. 686; Germania Ins. Co. v. Bally, 19 
Ariz. 580, 173 Pac. 1056, 1 A. L. R. 488. Those cases are directly in 
noint In the case decided by the New York Court of Appeals the doctrine 
is thus stated: 


“So when the agreement in regard to contribution, contained in the 
body of the policy issued to the owner, is compared with the specific 
statement in the mortgage clause that his insurance shall not be invalidated 
hy any act or neglect of the owner, we can only give the latter due 
force by holding that the insurance of the mortgagee is not, in effect 
or substance, to be even partially invalidated, i. e., reduced in amount, 
and to that extent impaired and weakened by any act of the owner un- 
known to the mortgagee. In such case the general agreement in the body 
of the policy as to contribution does not, and was not, intended to apply. 
If it did, then the special and particular contract in the mortgage clause 
would be of no effect. If the two are inconsistent, the special contract, 
particularly relating to the mortgagee’s insurance, must take precedence 
over the general language used in the policy issued to the owner. For 
these reasons the claims of the insurers for a deduction in the amount 
of their liability cannot be allowed.”. 

That quotation undoubtedly states the law. and is just and reasonable. 

[8] Appellant is not entitled to subrogation under the terms of the 

policy, unless— 
“the company shall pay the mortgagor any sum for loss or damage, 
under this policy, and shall claim that, as to the mortgagor or owner, 
no liability therefor existed, and this company shall, to the extent of 
such payment be thereupon legallv subrogated to all the rights of the 
party to whom such payment shall be made, under all securities held as 
collateral to the mortgage debt.” 

It has been held under a similar provision that where an insurer 
issues a policy to a property owner, with a clause making it payable to 
a lien holder, as his interest may appear, the insurer is not, upon pay- 
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ment of a loss to the latter after the policy is forfeited as to the owner, 
entitled to subrogation to the lien. Burton v. Patton, 15 N. M. 304, 107 
Pac. 679, 27 L. R. A. (N. S.) 420; Ins. Co. v. Ramsey, 76.Or. 570, 149 
Pac. 542, L. R. A. 1916A, 556, Ann. Cas. 1917B, 1132. However, in 
the cases of Alamo Ins. Co. v. Davis, 25 Tex. Civ. App. 342, 60 S. W. 
802, and Etna Ins. Co. v. Nat. Ins. Co., 98 Neb. 446, 153 N. W. 553, 
L. R. A. 1916A, 784, it is held that if the policy was void then the insurer 
would be entitled to the benefit of the mortgage by subrogation, having 
been compelled to pay it by its independent contract contained in the 
mortgage clause of the policy. This would seem equitable and just and 
be in conformance with the terms of the contract as expressed in the 
policy. However, it would not be just to permit an insurance company 
to contest the payment, not only of the amount of the policy to the 
insured, but any amount due on the mortgage and prolong the litigation 
for years and cause the debt of the mortgagee to increase at the cost and 
expense of the mortgagor, and the insurance company cannot be per- 
mitted to claim subrogation for more than the amount of the debt due 
the mortgagee on the date it was due under the policy. The mortgagor 
may have been derelict in not complying with the terms of the policy, 
and the insurance company may have owed him nothing on his policy, 
and yet he is not responsible for anything except the debt as it stood on 
the day that the money was payable on the policy. He did nothing to 
hinder appellant in complying with the plain terms of its contract with 
the mortgagee, and it must pay for the increased interest and attorney's 
fees caused by its failure to perform its contract. 

The judgment as to the mortgagee is affirmed, but as to R. H. Boat- 
ner is reversed, and judgment here rendered that he take nothing by his 
suit, and appellant, upon full payment of the judgment, interest, costs, and 
attorney’s fees to the mortgagee, is adjudged to be subrogated to all the 
rights of the mortgagee under the mortgage for the sum of 2,607.33 and 
the costs of this appeal will be divided so as to assess two-thirds of 
them against appellant. and the remainder against R. H. Boatner. 


ALBERT v. COLONIAL FIRE UNDERWRITERS OF HARTFORD 


CONN. (No. 3961.) 
(Supreme Court of Appea!s of West Virginia. April 13, 1920.) 
102 Southeastern Reporter 859. 


(Syllabus by the Court.) 


1. INSURANCE — IRON SAFE CLAUSE MUST BE SUBSTAN- 
TIALLY COMPLIED WITH. 


The promissory warranty commonly called the “iron safe clause” in 
a fire insurance policy covering a stock of merchandise is a material 
provision of the contract of insurance, as the method adopted by the 
contracting parties of determining the amount of loss, and must be sub- 
stantially complied with. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 
2. INSURANCE — INSURED HELD NOT TO HAVE SUBSTAN- 
TIALLY COMPLIED WITH IRON SAFE CLAUSE. 


Where the insured takes no inventory of his stock in store, except at 
the beginning of business about three months before the date of his policy, 
and thereafter at various times adds largely to his stock by new purchases, 
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and continues all the time to make sales therefrom at retail, keeping his 
accounts of such sales on slips, which are destoyed at the end of each 
week, and only the figures showing the amounts of weekly sales are tran- 
scribed into a book, he has not substantially complied with the iron safe 
clause, and his policy is thereby rendered void. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


Error to Circuit Court, Marshall County. 

Action by George Albert against the Colonial Fire Underwriters of 
Hartford, Conn. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


Martin Brown and A. L. Hooton, both of Moundsville, for plaintiff 
in error. 


Chas. A. Showacre and James T. Miller, both of Moundsville, for de- 
fendant in error. 


Wriuiams, P. This action was brought by George Albert to recover 
on a fire insurance policy for the destruction by fire on January 2, 1918, 
of goods in a retail store in the city of Moundsville. The defendant filed 
its written specification of defenses and also pleaded non assumpsit. After 
the plaintiff had introduced all of his evidence the court, at the motion of 
the defendant, directed the jury to return a verdict for the defendant, 
and after overruling plaintiff's motion to set it aside, entered judgment 
thereon. Plaintiff brings the case here on writ of error; his counsel con- 
tending that the court erred in not allowing the case to go to the jury 
on his evidence, as being sufficient to show a substantial compliance with 
the provisions and warranties in the policy. 

The only question we need consider is whether or not plaintiff’s evi- 
dence shows a substantial compliance with what is called the iron safe 
clause. That it is a material promissory warranty, with which the in- 
sured must comply substantially, has been so frequently decided by the 
courts of this and other states of the Union, that citation of authority 
for the proposition is hardly necessary. The policy was for $1,000, and 
covered a stock of goods, consisting of gents’ furnishings, clothing, shoes, 
hats, trunks, and other goods usual to the clothing business, while 
contained in a frame building situate on the west side of Jefferson 
avenue, Moundsville, W. Va., from noon on the 18th of August, 1917, to 
noon on August 18, 1918. The goods were destroyed by fire on the 
2d day of January, 1918. The policy permitted other insurance, and 
plaintiff carried $5,500 additional insurance on the same stock of goods. 
The principal defense is that plaintiff failed to comply with the promis- 
sory warranty called the iron safe clause. It required the assured to 
take a “complete itemized inventory of stock on hand at least once in 
each calendar year,” and, unless he had taken such inventory within 12 
months prior to the date of the policy, he was required to take one in 
30 days thereafter, else the policy should be void from and after that time. 
He was also required to keep a set of books, “which shall clearly and 
plainly present a complete record of business transacted, including all 
purchases, sales and shipments, both for cash and credit, from date 
of inventory,” which books and inventory he was required to keep locked 
in a fireproof safe, or in some place not exposed to fire which might 
destroy the building in which the goods were kept. We think plaintiff 
has failed to comply with these covenants. 

[1, 2] He proved that he sold to Sam George a stock of goods 
amounting to $3,546.24, on or about May 10, 1917. These goods were 
furnished from plaintiff’s retail store, situate on the east side of Jefferson 
avenue, carried across the street, and placed in another building on the 
west side of said avenue. He did furnish at the trial a complete itemized 
list of the goods he had sold to Sam George. Sam George then began a 
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retail mercantile business on his own account in this building, and 
continued the business until the 9th of July, 1917, when, according to 
the testimony of both Sam George and the plaintiff, finding he was not 
successful, plaintiff bought the stock of goods back from him. In this 
transaction only $46 in cash changed hands between the plaintiff and said 
George. On the 18th of August, following his repurchase of the goods 
from George, plaintiff procured the contract of insurance here sued on, 
and continued to carry on the retail mercantile business in the two build- 
ings, situate on opposite sides of the street. He maintained a clerk by 
the name of Floyd Smith to conduct the sales in the store formerly occu- 
pied by George, until the time of the fire, and sometimes personally made 
sales therefrom. Smith began working for George, when George pur- 
chased the goods from plaintiff, and continued with him while he owned 
the store, and also remained in the store and worked for plaintiff, selling 
goods up until the fire occurred, but he kept an itemized account of sales 
made by him only from August 4 to December 31, 1917. This account 
Smith says he kept at the request of plaintiff, for the purpose of show- 
ing the sale made by himself, and not to show a complete history of 
all the sales in the store. During the time Smith was clerk, plaintiff him- 
self also made sales, of which Smith says he kept no account. 

Plaintiff’s only method of keeping an account of sales was by means 
of slips, on which each sale was noted, and at the end of each week the 
total amount of sales for the week was ascertained, and the total then 
transcribed, simply as a cash item, into a book kept for that purpose. 
This book was produced, and it showed that the total amount of all 
sales from the time the store was opened by Sam George in May, 1917, 
down to the 3lst of December, 1917, a period of more than seven months, 
was $950.93. <A calculation shows that for this period of 200 secular 
days the average daily sales amounted to less than $5. Yet during that 
period of time plaintiff claims he purchased and added, to the stock origi- 
nally sold to Sam George, other goods to the value of over $7,000, as 
appears by an itemized account of the stock of goods furnished by plain- 
tiff to defendant under that provision of the policy requiring proof of 
loss to be furnished the company within 60 days from the date of loss. 
But in his testimony he admits he took no inventory of the stock of 
goods in the store at any time. He endeavored to show compliance with 
the iron safe clause by producing some of the bills and a duplication 
of others rendered to him by wholesale merchants for goods which he 
swears were put in the store that was burned. Some of these were pur- 
chased during the time Sam George ran the store, and some were pur- 
chased after plaintiff repurchased the store from George. He did not 
keep an itemized account of sales during any part of the time he 
conducted the store, except the one kept by the clerk, Floyd Smith, which 
was incomplete. Plaintiff kept his account of sales on slips which were 
destroyed at the end of each week, and the gross amount of the weekly 
sales then transferred to a book. This book was produced, and it showed 
the total amount of sales from May 26 to December 31, 1917, to be 
only about $950. 

The facts in this case are very similar to the facts in the case of 
Fisher v. Sun Insurance Co., 74 W. Va. 694, 83 S. E. 720, L. R. A. 
1915C, 619, wherein we held that such method of keeping accounts and 
such means of supplying an inventory of the stock of goods did not 
show a substantial compliance with the iron safe clause, and therefore 
avoided the policy. This case is governed by the principles of that case 
and cases cited in the opinion at pages 698 and 699 of 74 W. Va., at page 
731 of 83 S. E. (L. R. A. 1915C. 619), to which we adhere as being sound, 
and we therefore affirm the judgment. 

Judgment affirmed. 
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E. O. BARNETT BROS. v. WESTERN ASSUR. CO. (No. 328.) 


(Supreme Court of Arkansas. April 12, 1920. Rehearing Denied 
May 3,1920.) 


220 Southwestern Reporter 465. 


1. INSURANCE—REFORMATION TO INCLUDE STATUTORY 

PROVISION PROPERLY REFUSED. 

Kirby’s Dig. § 4375, making a fire insurance policy in case of total 
loss a liquidated demand for the face thereof, becomes part of every in- 
surance policy written within the state, so that it was not error to refuse 
to reform a policy by writing therein a c’ause embodying that provision. 

(For other cases, see Insurance, Dec. Dig. §§ 143[7], 152[3].) 


Appeal from Hot Spring Chancery Court; J. P. Henderson, Chancel- 
lor. 

Action by E. O. Barnett Bros. against the Western Assurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 


Oscar Barnett , of Malvern, for appellant. 
Reid, Burrow & McDonnell, of Little Rock, for appellee. 


FARMERS’ MUT. FIRE INS. ASS’N v. HODGES. (No. 241.) 
(Supreme Court of Arakansas. March 8, 1920.) 
219 Southwestern Reporter 13. 


2. INSURANCE—FINDING THAT INSURED WAS OWNER IN 
FEE SIMPLE AT TIME OF APPLICATION FOR FIRE POLICY 
SUSTAINED BY EVIDENCE. 


In an action on a fire policy, evidence held sufficient to sustain a find- 
ing that plaintiff owned a fee-simple title to the property when he applied 
for the insurance, although subsequently he sold the property, and the deed 
was dated back to correspond with notes evidencing the purchase money. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—MERE CHANGE IN POSSESSION OF PROPER- 
TY DID NOT AUTOMATICALLY AVOID FIRE INSURANCE 
CONTRACT. 

Kirby's Dig. §§ 4358-4361, relating to farmers’ mutual aid associations, 
do not contemplate that a removal or change in the possession of property 
insured against fire, or a removal from a farm to a city home of a member, 
should work an automatic forfeiture of membership or insurance, in the 
absence of such a clause in the contract of insurance, articles, by-laws, or 
constitution governing the order. 


(For other cases, see Insurance, Dec. Dig. § 310{1].) 
5. INSURANCE—OWNER OF VENDOR’S LIEN HAS INSURABLE 
INTEREST. 


The owner of a vendor’s lien on real property owns an insurable in- 
Vol, LVI—6, 





82 Insurance Law Journal, Vol. 56. — [July, 1920. 


terest therein, where there is no provision in the contract of insurance, 
providing that the insurer shall own the exclusive or unconditional title 
in the property. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 


Appeal from Circuit Court, Little River County; James S. Steel, 
Judge. 

Action by H. C. Hodges against the Farmers’ Mutual Fire Insurance 
Association. Judgment for plaintiff, and defendant appeals. Affirmed. 


Seth C. Reynolds, of Ashdown, for appellant. 
Du Laney & Steel, A. P. Steel, and Jno. J. Du Laney, all of Ashdown, 
for appellee. 


SCANDINAVIAN MUT. INS. CO. v. CHICAGO B. & Q. R. CO. 
(No. 20660.) 


(Supreme Court of Nebraska. March 13. 1920.) 
177 Northwestern Reporter 178. 


(Syllabus by the Court.) 


INSURANCE — SUBROGATION — VOLUNTARY PAYER OF AN- 
OTHER’S LIABILITY IS NOT SUBROGATED. 


A payment of a liability of another by one who is under no legal 
or moral obligation to pay the same does not entitle the volunteer to 
subrogation in the absence of an agreement to that effect. 


For other cases, see Insurance, Dec. Dig. § 606{1]; Subrogation, 
Dec. Dig. § 26.) 


Appeal from District Court, Kearney County; Dorsey, Judge. 

Action by the Scandinavian Mutual Insurance Company against the 
Chicago, Burlington & Quincy Railroad Company. Demurrer to petition 
sustained, and action dismissed, and plaintiff appeals. Affirmed. 


C. P. Anderbery, of Minden, for appellant. 


J. L. McPheely, of Minden, and E. E. Whitted and J. L. Rice, both of 
Denver, Colo., for appellee. 
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LUMBERMEN’S MUT. INS. CO. *. SOUTHERN RY. CO. et al. 
(No. 107.) 


(Supreme Court of North Carolina. March 3, 1920.) 
102 Southeastern Reporter 417. 


6. INSURANCE—WHERE THE NEGLIGENCE OF A _ THIRD 
PERSON CAUSES A LOSS, COMPANY IS ENTITLED TO 
BE SUBROGATED TO THE RIGHT OF THE INSURED 
AGAINST SUCH THIRD PERSON. 
Where a third person causes a loss, a fire insurance company is, under 
the principles of equity, entitled to subrogation to the rights of the insured 
against such third person to the extent that it has paid the loss. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


7. INSURANCE—SUBROGATION OF FIRE INSURER UNDER 

GENERAL EQUITY PRINCIPLES. 

The right of an insurer to subrogation arises, not out of contract, but 
out of general principles of equity, and the standard form of policy provid- 
ed by Revisal 1905, § 4760, which makes provision for subrogation, is but 
declaratory of existing principles of law. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


8. INSURANCE—OWNER OF INSURED PREMISES A NECESSA- 
RY PARTY TO ACTION AGAINST ONE RESPONSIBLE FOR 
FIRE. 

While a fire insurance company, which pays a loss is proportionately 
subrogated to the insurer’s right of action against a third person, whose 
negligence caused the loss, the insurer must work out his remedy through 
the insured, so, where several insurance companies each paid part of 
a loss, and it was asserted that the fire was started through the negligence 
of the defendant railroad companies, it was proper, where separate actions 
by the several insurance companies were consolidated, to make the insurea 
a party. 


(For other cases, seet Insurance, Dec. Dig. § 606[1].) 


Appeal from Superior Court, Wayne County; Connor, Jr., Judge. 

Action by the Lumbermen’s Mutual Insurance Company against the 
Southern Railway Company and Norfolk Southern Railway Company. 
From an order sustaining a demurrer ore tenus to the complaint, plaintiff 
appeals, while defendants appeal from an order granting plaintiff’s motion 
to amend and to make new parties and to consolidate pending actions, Af- 
firmed on defendant’s appeal, and plaintiff’s appeal dismissed. 


Battle & Winslow, of Rocky Mount, D. C. Humphry and Kenneth C. 
Royall, both of Goldsboro, for plainitff. 

J. L. Barham, of Goldsboro, L. I. Moore, of Greenville, and A: G 
Davis of Goldsboro, for defendants. 
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ACCIDENT AND HEALTH. 


MASONIC PROTECTIVE ASS’N v. FARRAR. (No. 10262.) 
(Appellate Court of Indiana, Division No. 1. March 12, 1920.) 
126 Northeastern Reporter 435 


INSURANC EE OF LOCOMOTIVE ENGINEER 
HELD NOT ‘IMMEDIATELY AND TOTALLY DISABLING” 
WITHIN POLICY. 

Where an accident insurance policy provided for benefits from acciden- 
tal injuries due to violent, external, and involuntary causes and that such 
injuries must be “immediately and totally disabling,” and it appeared that 
insured hurt his knee while jumping from his room in a burning hotel on 
January 30th, that he was a locomotive engineer and continued to run his 
engine until February 23rd, that he consulted a doctor February 26th, and 
that the doctor told him to go home and stay there until his knee got 
well, the injury was not “immediately and totally disabling” within the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 467.) 


Appeal from Circuit Court, Dubois County; John L. Bretz, Judge. 

Action by John P. Farrar against the Masonic Protective Association. 
On appeal from a justice court, judgment was rendered for plaintiff, a new 
trial was denied, and defendant appeals. Reversed and remanded. 


Leo H. Fisher, of Huntingburg, for appellant. 
R. W, Armstrong, of Huntingburg, for appellee. 


ENLoE, J. This action was begun by appellee against appellant, before 
a justice of the peace, upon a complaint in’ one paragraph, to recover 
benefits alleged to be due the appellee upon a policy of accident insurance. 

From the judgment rendered by such justice, an appeal was taken to 
the Dubois circuit court, where the cause was submitted to the court for 
trial, resulting in a finding and judgment against appellant for the sum of 
$150. A motion for a new trial having been duly filed and overruled, this 
appeal is prosecuted, and the overruling of said motion is the only ‘error 
assigned, and the only reasons stated in said motion, which we need con- 
sider, are: (1) That the decision is contrary to law, and (2) is not sus- 
tained by sufficient evidence. 

The only part of the complaint which we need to consider is that 
relating to the promise of the appellant to the appellee, and which is, in 
substance, as follows: That by said policy said appellant did promise 
to pay to appellee, in the event of accidental injury due to violent, ex- 
ternal, and involuntary causes, and which ‘should totally disable appellee, 
the sum of $50 per week, for a period not to exceed 10 weeks, if the ap- 
pellee should receive his said injury while a guest in any public hotel. 
A copy of the policy was filed with the complaint, as an exhibit, and 
expressly made a part thereof. The complaint further alleged that on 
the 30th day of January, 1917, while said policy was in force, the appellee, 
while a guest in a public hotel in the town of Cannelton, Ind., received 
an injury, in endeavoring to escape from said hotel, in the nighttime, by 
reason of said hotel being then and there on fire; and that the said in- 
juries were due to violent, external, and involuntary causes; and that 
said injury was an accident insured against by said policy. There are 
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further allegations concerning the extent of the disability; but, as the 
sufficiency of the complaint was not questioned, we need not further refer 
to the allegations thereof: 

The particular clause in the policy relied upon by appellee, for a 
recovery in this case, was the following, viz.: 


“Special Indemnity. 

“D. If immediately and totally disabling injuries described in clause A 
shall be received by the insured (1) while, * * * or (2) while a 
guest in any public hotel, * * * and while, in consequence of the 
burning thereof, attempting to escape therefrom the association will pay, 
in lieu of any other indemnity, and for a period not to exceed ten weeks, 
a special ‘indemnity of fifty dollars, for each entire week of total dis- 
ability.” 

Clause A, to which reference is made in clause D, supra, was as 
follows, viz. : : 

“A. For disability resulting solely from accidental injuries due to 
violent, external, and involuntary causes and leaving visible marks of 
wounds, fracture or. dislocation upon the body of the insured, and which 
shall alone and continuously from the date of the accident totally disable 
the insured and require the regular and personal attendance of a quali- 
fied physician, the association will pay. * * *” 

Before the insured would be entitled to claim any benefits under the 
above clauses, certain things must concur, viz.: (1) The disability must 
result solely from accidental injuries due to violent, external, and in- 
voluntary causes; (2) the causes must be evidenced by visible marks of 
wounds, fracture, or dislocation, upon the body, etc.; (3) which shall 
alone and continuously, from the date of the accident, totally disable the 
insured and require the regular and personal attendance of a qualified 
physician; and, under clause D, (4) the injuries must be immediately and 
totally disabling. 

The appellee testified as a witness in his own behalf. His testimony 
was, in substance, so far as the same is material to be considered in 
passing upon the questions involved in this appeal, as follows: 


“On the night of January 30, 1917, I was a guest at the Sunlight 
Hotel, in Cannelton, Indiana. At about one o'clock at night, I was 
awakened by one of the servants who told me to get out; that the hotel 
was on fire. I was sleeping in a room on the third floor. When I 
got up I found that the stairway had burned out. it was all aflame, and 
I couldn’t go that way. There was just one way to get out and make my 
escape. I jumped. I lit on the roof of a house another story below. I 
hurt my knee. I am a locomotive engineer. My knee began hurting ‘me 
that night. I went ahead running my engine. My knee kept getting worse 
from that night. I limped around. I continued working, running my 
engine from the time of the fire up to the 23d of February. I went to see 
Dr. McKinney on February 26th. He treated me for something like three 
weeks, during which time I was confined to the house, except when I 
went to his office for treatment.” 

If the case made by the appellee, giving all testimony offered in his 
behalf its most liberal construction, is not sufficient to support the decision 
of the court, then this cause must be reversed. 

It will be noted that under the terms of the policy in suit, before 
a party can claim the benefits of clause D, the injury must be immediately 
and totally disabling. 

A question similar to the one now under consideration was before the 
court in Preferred, etc., Association v. Jones, 60 Ill. App. 106, and in that 
case the court in passing upon the insufficiency of the declaration said: 

“Appellant insists it is substantially defective in failing to show 
that the alleged injury did immediately disable appellee. It is plain that 
the parties intended to limit those covered by it to a class identified and 
distinguished by the means causing and the effects following them, as 
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therein described. The latter are so described by the verb ‘disable,’ quali- 
fied by the adverbial phrase, ‘independent of all other causes,’ and the 
adverbs ‘immediately,’ ‘wholly,’ and ‘continuously.’ These are all terms 
of essential description, and if they respectively indicate different but con- 
sistent characteristics of the thing described, they are alike material, and 
each is so much so that no liberality of construction in favor of the 
insured will warrant the court in disregarding either. * * * The dec- 
laration, to be good, must therefore aver that the plaintiff was not only 
wholly and continuously disabled by the means alleged, independent of all 
other causes, but also ‘immediately’ so disabled. * * *” 

The court then held that the word “immediately,” as used in the 
policy, meant without interval of time; without delay; instantly. 

The Supreme Court of Georgia, in the case of Williams v. Preferred, 
etc., Association, 91 Ga. 698, 17 S. E. 982, had under consideration a 
like clause in a policy of accident insurance, and the court there said: 

“It was contended that the word ‘immediately,’ as used in the policy 
now under consideration, did not mean immediately in point of time, 
but immediately in point of causation. The context, we think, shows 
conclusively that this word refers to the time of disablement, and not to 
the cause. The preceding words, ‘shall, independently of all other causes,’ 
express exactly the same meaning as that which counsel seek to give the 
word ‘immediately’ when they ask that it be construed as a word of 
cause and effect.” 

In the case last cited, Williams received an injury on the 24th of 
August, but did not become totally disabled until September 24th follow- 
ing, when he was confined to his bed. The court held that the word 
“immediately” was used as an adverb of time, and that, the total disability 
of the plaintiff not having followed his injury immediately, there was 
no liability under his said policy. 

In the case of Merrill v. Travelers’ Ins. Co., 91 Wis. 329, 64 N. W. 
1039, the court had under consideration a like clause in a policy of insur- 
ance. In considering the matter the court said: 

“The vital question for determination is whether * * * the word 
‘immediately’ refers to proximity of time with the injury, and is used in 
the sense of ‘presently,’ ‘without lapse of time or material delay,’ or, 
* * * as thus used, it means ‘proximately’ in the sense of causation. 
* * * We think that the word ‘immediately’ was used in the former 
sense, and as meaning that the disability contemplated in order to give 
the plaintiff a claim for compensation under the policies must have ensued 
so closely upon the accident that he was wholly disabled from proceeding 
and transacting the business of his occupation regularly and in its due 
and proper course. * * * The disability to transact any and every kind 
of business pertaining to the plaintiff's occupation must not only have 
been immediate, but total.” 

In the case before us, the appellee was injured on the night of Jan- 
uary 30th; thereafter he continued to run his engine, as a locomotive 
engineer, until February 23d; he went to consult Dr. McKinney about his 
injured knee February 26th; and the doctor told him to go home and 
stay there until his knee got well. 

Under this evidence, under the authorities supra, and many others 
could be cited, the injuries sustained by the appellee, at the time in ques- 
tion, did not immediately and totally disable him from following his usual 
avocation. 

The decision is not sustained by sufficient evidence, and is contrary 
to law. 

The judgment is therefore reversed, and this cause remanded for fur- 
ther proceedings. 
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WALTHER v. SOUTHERN SURETY CO. 
(Court of Appeals of Kentucky. March 16, 1920.) 


219 Southwestern Reporter, 183. 


iNSURANCE — NO RECOVERY ON ACCIDENT POLICY FOR 

DEATH FROM INJURIES OTHER THAN THOSE SPECI- 

FIED IN POLICY. 

Where accident policy provided for payment of specified amount for 
death of insured from injuries “only when such injuries are sustained 
in the manner specified” in designated clause of the policy, insurer was 
not liable for such amount upon insured’s death from injuries in acci- 
dent in a manner other than that specified in such clause. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Fourth Division. , 

Action by Addiclee Walther against the Southern Surety Company. 
From judgment for plaintiff giving her insufficient relief, she appeals. 
Affirmed. 


Eimer C Underwood, of Louisville, for appellant. 
John S. McElroy, of Louisville, for appellee. 


Ciay, C. John ‘Walther was struck on the head with a club, and died 
from the injuries thus received. At that time he carried a special limited 
ten-dollar accident and sickness policy in the Southern Surety Company. 
His wife, Addielee Walther, who was named as beneficiary, brought suit 
on the policy to recover the sum of $5,000. The court held that she was 
not entitled to $5,000, but only to $100. She appeals. 

There being no cross-appeal from that part of the judgment awarding 
plaintiff $100, the only question for decision is whether the court erred 
in refusing her a judgment for $5,000. : 

The material provisions of the policy are as follows: 

“Hereby insures John Walther, herein called the insured, the person 
described in the copy of the application, subject to all the provisions and 
limitations hereinafter contained, for the term of one year from noon, 
standard time, of the day and at the place this policy is dated, against the 
effects of bodily injuries caused directly, solely and independently of all 
other causes by external, violent and accidental means, which bodily 
injuries or their effect shall not be caused wholly or in part, directly or 
indirectly, by any disease, defect or infirmity, and which shall from the 
date of the accident result in continuous disability; and also against the 
effects of sickness, as follows: 

“The company will pay: 

“Section A 

“For loss of— 

“Life the principal sum of $5,000.00, resulting within thirty days from 
date of accident solely from such injuries which shall have caused continu- 
ous total disability from date of accident to date of loss, but only when 
such injuries are sustained in the manner specified in section D, clause 1. 

“Section D. 

“(1) While traveling as a passenger in place regularly provided for 
passengers, within any common carrier’s public passenger conveyance 
(animals, zrial machines or conveyances excepted).” 

In the recent case of Harper’s Adm’r v. Southern Security Co., 183 
Ky. 453, 209 S. W. 349, the same policy was before this court for con- 
struction, the only’ difference being that the principal sum named in that 
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policy was $2,500, instead of $5,000, and the insured died from injuries 
caused by a fall against a harrow. The court held that the company’s 
liability for loss of life under section A was restricted by section D (1) 
to cases where the insured died from injuries sustained while traveling as 
a passenger in a place regularly provided for passengers within any com- 
mon carrier’s public conveyance. Not only is that case conclusive of the 
question before us, but a careful examination of the policy sued on in 
this action makes it clear that the policy is not susceptible of any other 
construction, and since the insured died from the effects of a blow, and 
not from injuries sustained while traveling as a passenger, as provided 
by section D (1), it follows that plaintiff was not entitled to recover 
the sum of $5,000. 
Judgment affirmed. 


GATES v. TRAVELERS’ INS. CO. (No. 12117.) 
(Kansas City Court of Appeals. Missouri. Feb. 16, 1920.) 
218 Southwestern Reporter, 927. 


INSURANCE—EVIDENCE SUFFICIENT TO SHOW SUICIDE 

BY INSURED WHILE SANE. 

In action on insurance policy, evidence held to show that insured 
committed suicide while sane. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


2. INSURANCE — PROVISION EXEMPTING INSURER FROM 
LIABILITY FOR tNSURED’S DEATH BY SUICIDE WHILE 
INSANE INOPERATIVE. 

Under Rev. St. 1909, § 6945, a provision of policy exempting insurer 
from liability in case insured committed suicide while insane is inopera- 
tive. 

(For other cases, see Insurance, Dec. Dig. § 465.) 


3. INSURANCE — PROVISION IN POLICY EXEMPTING IN- 
SURER FROM LIABILITY WHERE INSURED WHILE SANE 
COMMITTED SUICIDE VALID. 

Provision in accident policy exempting insurer from liability upon 
insured’s death from suicide while sane held valid. 
(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from Circuit Court, Macon County; Nat. M. Shelton, Judge. 

“Not to be officially published.” 

Suit by Mrs. Ella Gates against the Travelers’ Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, 
with directions. 


Watts, Gentry & Lee and Wm. V. O’Donnell, all of St. Louis, for 
ow. 

E. Jones, of I.a Plata, Guthrie & Franklin, of Macon, for re- 
eee 


BLAND, J. This is a suit on a policy of insurance which insured one. 
E. M. Gates “against bodily injuries” and death “effected through exter- 
nal, violent and accidental means.” The policy further provided that “this 
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insurance shall not cover disappearance, or suicide, sane or insane.” 
Plaintiff, who was the insured’s wife, was the beneficiary in the policy. 
The case was tried without the aid of a jury, and resulted in a verdict 
for plaintiff in the sum of $7,500, the full amount of the insurance. 

The facts show that the insured was cashier of the La Plata Savings 
Bank of La Plata, Mo. A few days before his death, he, in company 
with his wife, visited his farm, where he had gone to look at his hogs 
which were sick with cholera. On the day of his death, the insured re- 
turned to his farm. The witness Chatfield, who was employed by the 
insured to run the farm, testified that the insured arrived at the farm 
about 10:20 a. m.; “that he was just looking over the place and looking 
at the stock”; that about 12 o’clock Chatfield asked him to go to dinner, 
but the insured objected, saying he would rather not. The insured told 
Chatfield that “he would go up to the other place, a quarter of a mile from 
the house where” Chatfield lived, ‘and look at some cattle up there, and 
if any one called him he would be up there.” At that time he appeared 
as well as usual. That is the last time insured was seen alive. Being 
anxious about the insured’s absence, Chatfield went to an old vacant 
house, which had been a residence and had been used to store hay and 
straw, and saw insured’s dead body lying on the floor. This was about 
1 p. m. A two-ounce bottle containing a small quantity of carbolic acid 
was found five feet east of deceased’s body. Insured’s tongue and the 
inside of his mouth were burned, and he had the usual marks of carbolic 
acid burns. The evidence shows that it would take a great deal less 
than a two-ounce bottle of carbolic acid to kill a man. In insured’s hip 
pocket was found the following letter, in his handwriting: 

“Dear Mother and Baby: This is a hard thing to do, but I think it 
is best, as I cannot stand this strain and disgrace on you and I know 
you will be better off, and you have plenty of friends to help you in 
any way you need, and they will gladly do it—yours and mine, too. You 
can manage things better than I can. Pay all debts and keep your home 
and you will have some besides. All papers in basement. 

“Goodbye, Daddy.” 

On reverse side of letter: 

“You can get Franklin or Mills to help you if you need any besides 
Jones. You will be all right and raise the baby. This is all my fault. I 
must be wrong some way. You have plenty of friends to help you in any 
way better than I can, perhaps. Hogs still sick. Everything wrong.” 

Franklin, Mills, and Jones were lawyers. 

[1-3] From the evidence there is no question but that the insured com- 
mitted suicide. Richey v. W. O. W., 163 Mo. App. 235, 146 S. W. 461. 


The real question in the case is whether the evidence shows that the 
insured was insane at the time he took his life. While the policy pro- 
vides that even in case of insanity there should be no insurance, by virtue 
of section 6945, R. S. 1909, that portion of the policy that provided that 
defendant should not be liable in case deceased committed suicide while 
insane is inoperative (Brunswick v. Standard Acc’t Ins. Co., [Sup.] 213 
S. W. 45), yet the provision that should the insured commit suicide while 
sane is valid (Scales v. Nat'l Life & Acc’t Ins. Co. [Sup] 212 S. W. 8). 
A leading case on the question-of what constitutes insanity within the 
meaning of insurance policies is the English case of Borradaile v. Hunter, 
5 Man. & G., 639. It was held in that case that— 


“* * * Tf the deceased was laboring under no delusion as to the 
physical consequences of the act he was committing, if he knew that it was 
water into which he was about to throw himself, and that the conse- 
quence of his leaping from the bridge would be his death, and if he 
voluntarily threw himself from the bridge into the river, intending by 
so doing to drown himself, the question whether he had thereby been 
guilty of a crime as felo de se, or whether, if he had at that time 
destroyed the life of another instead of his own, he was in a state of 
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mind to be morally and legally responsible for his acts, was irrelevant to 
the question before the jury; that the state of mind of the assured was 
only material for the purpose of ascertaining whether the act of self- 
destruction was a voluntary and willful act for the purpose of destroying 
40) Adkins v. Columbia Ins. Co., 70 Mo. 27, 28, 29 (35 Am. Rep. 

Following the Borradaile Case, courts in this country have held that 
if the act of self-destruction is voluntary and the willful act of the 
deceased, if he at the time has sufficient power to reason to understand 
the physical nature and consequence of his act as distinguished from the 
moral consequence, and has the purpose and intention of causing his own 
death by the act, not being under the influence of an insane impulse 
which he cannot resist, then he is not “insane” within the meaning of 
the word as used in insurance policies. Van Zandt v. Mut. Benefit Life 
Ins. Co., 55 N. Y. 169, 14 Am. Rep. 215; Weed v. Mut. Benefit Life 
Ins. Co., 70 N. Y. 561; Dean v. Amer. Mut. Life Ins Co. 86 Mass. 
(4 Allen) 96; Masonic Life Association vy. Pollard’s Guardian, 121 Ky. 
349, 89 S. W. 219, 123 Am. St. Rep. 198. 

From the note found upon the insured’s body there is no question but 
that he fully comprehended the physical consequences of his act. It was 
his intention to take his own life, and the fact that he was able to write 
the communication, and the contents of the note itself, shows that it was 
not done upon any insane impulse, but was premeditated. We therefore 
hold that he took his life under such circumstances as to make the policy 
of insurance inoperative. Fowler v. Mut. Life Ins. Co., 4 Lans. (N. Y.) 
202; Supreme Council of Royal Arcanum vy. Wishart, 192 Fed. 453, 457, 
456, 112 C. C.-A. 591. 

This case was tried prior to the decision of the Supreme Court in 
the case of Scales v. Nat’l Life Ins. Co., supra. Prior to that decision, 
there was a question in this state as to whether an insurance company 
could successfully defend a suit on an accident insurance policy where the 
beneficiary committed suicide even while sane. That case settled the law 
on that point and held that, if the insured is sane at the time he takes 
his own life, there is no acident within the meaning of accident insurance 
policies. The case at bar was apparently tried upon the theory, on plain- 
tiff’s side, that if the deceased committed suicide either while sane or 
insane there was no defense to the policy, while the defendant apparently 
tried the case on the theory that the policy was avoided whether the 
deceased was sane or insane when he took his life. For these reasons 
plaintiff asks that the case be reversed and remanded so that the question 
as to deceased’s sanity or insanity may be tried. We think that it is 
entirely useless to remand the case for this purpose. We think it is 
apparent that plaintiff cannot make out a case of insanity on the part of 
the insured at the time he committed suicide. 

Under another clause of the policy the defendant in its answer 
offered to pay to plaintiff the sum of $750. 

The judgment therefore will be reversed, and the cause remanded, 
with directions to enter judgment in favor of plaintiff in accordance with 
offer contained in defendant’s answer. 

All concur. 





. 
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WISER v. CENTRAL BUSINESS MEN’S ASS’N. (No. 13317.) 
(Kansas City Court of Appeals. Missouri. Jan. 26, 1920.) 
219 Southwestern Reporter, 102. 


1. INSURANCE—ACCEPTANCE OF PAST-DUE PREMIUM CON- 
STRUED NOT TO BE A WAIVER OF PROMPT PAYMENT. 


Under a provision in an accident policy that after default in payment 
of a premium its subsequent acceptance by the association or its duly 
authorized agents should reinstate the policy as to sickness beginning 
more than ten days after such acceptance, the mere acceptance of a past- 
due premium is nct a waiver of prompt payment, but only an acceptance 
in accordance with the terms of such provision. 


(For other cases, sce Insurance, Dec. Dig. § 392[1].) 


2. INSURANCE — INSURER’S ACCEPTANCE OF _ PAST 
PREMIUM WITH LETTER OF ITS SECRETARY NOT 
SHOWING WAIVER OF PROMPT PAYMENT AS MATTER 
OF LAW. 


Where a premium on accident policy due September 1, 1917, was not 
then paid through inadvertence, and insured supposed it paid until other- 
wise informed by the insurer’s secretary, who stated that if he would pay 
it at once it would be all right and that there would be no penalty to it, 
and insurer was thereafter notified of its receipt on September 17th, and 
on September 5th insured became disabled within the policy for 30 days, 
the insurer’s retention of that premium knowing that insured was rely- 
ing on it was a circumstance showing that prompt payment was in fact 
waived, notwithstanding a policy provision that acceptance of a past-due 
premium should not reinstate policy except to cover sickness beginning 
more than 10 days after such acceptance, though the mere fact of accep- 
tance would not show a waiver of the default as a matter of law. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE — WAIVER OF POLICY PROVISION CANNOT 
EXIST WITHOUT KNOWLEDGE OF FACTS. 
Acceptance of premium after it became due could not be a waiver 
of such provision, where insured was sick at the time and the insurer did 
not know it, as a waiver cannot exist without knowledge of the facts. 
(For other cases, see Insurance, Dec. Dig. § 377[1].) 


4. INSURANCE — NO WAIVER OF DEFAULT IN COURSE OF 

DEALING IN ACCEPTING PAST-DUE PREMIUMS. 

Where the acceptance of overdue premiums could be referred to a 
compliance with a policy provision that the acceptance of past-due pre- 
miums should not reinstate policy but should only cover sickness begin- 
ning more than 10 days after such acceptance, the mere custom of re- 
ceiving past-due premiums would not of itself create a waiver of prompt 
payment of premiums. 


(For other cases, sce Insurance, Dec. Dig. § 388[4].) 


} Appeal from Circuit Court, Clinton County; Alonzo D. Burnes, 
udge. 
“Not to be officially published.” 
Action by Robert L. Wiser against the Central Business Men’s As- 
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sociation, Verdict and judgment for plaintiff including -penalty and at- 
torney’s fees, and defendant appeals. Reversed and remanded for a new 
trial. 


Ross J. Ream, of Kansas City, and W. S. Herndon, of Plattsburg, 
for appellant. 


R. H. Musser, of Plattsburg, for respondent. 


TrimBie, J. This is an action on a policy of health insurance to 
recover a weekly indemnity of $25 for four weeks of disability on account 
of sickness, together with 10 per cent. penalty and attorney fees for 
vexatious refusal to pay. The defense was that the quarterly premium was 
not paid at the time it was due. The jury returned a verdict of $100. for 
the four weeks’ illness, $10 penalty for failure to pay, and $75 attorney 
fees. Defendant appealed. 

The premiums were payable in advance, either annually or quarterly. 
Insured paid the first premium which carried the policy to June 1, 1917, 
and under the terms of the policy it could be renewed from time to time 
by the payment in advance of quarterly premiums of $5 each. The quar- 
terly premium of $5 due June 1, 1917, was paid in due time, and this 
renewed the policy to September 1, 1917. The company had a large num- 
ber of policy holders in and around Plattsburg, the community in which 
insured lived, and they, including plaintiff, were instructed to pay their 
premiums to the First National Bank of that city, where they were 
deposited to the credit of the company and later were remitted from 
time to time to the home office of the company in Chicago, by Mr. 
Gordon, the bank’s assistant cashier. 

Insured directed Mr. Gordon to pay his premiums promptly when 
due by taking them out of insured’s deposit in the bank which he main- 
tained there. Through some misunderstanding, mistake, or oversight on 
Mr. Gordon’s part, he failed to credit the company’s account with insured’s 
premium due September 1, 1917, or to charge insured’s account with it, 
so that it was not in fact paid on September Ist. Insured, however, sup- 
posed it was paid until he received a letter from the secretary of the 
company, telling insured his September premium was overdue but, if he 
would pay it at once, it would be all right; “there would be no penalty 
to it. 

Plaintiff immediately called up Mr. Gordon by telephone, and, learning 
that he had not attended to the mutter, directed the latter to pay the 
premium out of insured’s deposit, which Mr. Gordon did and notified 
the company of his receipt of the premium. This he did on Septem- 
ber 17th. 

Plaintiff fell sick on the 5th of September, 1917, and became disabled 
within the meaning of the policy for a period of 30 days. After his 
recovery he put in his claim for indemnity under the policy, and on 
October 16th wrote the company about the claim. On October 18th, the 
secretary of the company wrote insured acknowledging receipt of his 
letter of the 16th concerning his claim, and acknowledging that they had 
also received the forms of proof filed by him, and were making their 
usual investigation, and as soon as that was completed they would advise 
him of their decision with regard to it. On the 26th of October, the 
secretary wrote insured that their records showed his policy “expired 
on September 1, 1917, and that your illness began after your policy was 
lapsed, a physician not having been consulted until September 5th,” 
wherefore liability was denied. 

[1-3] The policy contained, among others, the following provision: 

“If default be made in the payment of the agreed premium for this 
policy, the subsequent acceptance of the premium by the association or 
by any of its duly authorized agents shall reinstate the policy, but onfy 
to cover such sickness as may begin more than ten days after the date 
of: such acceptance.” 
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It is contended by the company that, in view of this provision, the 
acceptance of the September premium after it had become due cannot 
be regarded as a waiver of prompt: paymentt, but only as an acceptance 
of it in accordance with, and under the terms of,: the above-quoted pro- 
vision. If acceptance of the premium after September Ist were all that 
the company did, doubtless this would be true. Smith v. Sovereign Camp, 
Woodmen of the World, 179 Mo. 119, 135, 77 S. W. 862; Hawkins v. 
Woodmen Accident Ass’n, 204 S. W. 566; Gagne v. Massachusetts Bond- 
ing & Ins. Co., 78 N. H. 439, 101 Atl. 212; National Life & Accident Co. 
v. Reams (Tex. Civ. App.) 197 S. W. 332; McArthur v. U. S. Health & 
Accident Ins. Co., 151 Ill. App. 507 Popovitz v. U. S. Health & Accident 
Ins. Co., 78 Misc. Rep. 148, 137 N. Y. Supp. 788. But there is more than 
this in what was done. Under the above provision of the policy, a belated 
payment of the premium gave protection to the insured only as against 
sickness arising more than 10 days after the date of the acceptance of 
the premium. But the secretary’s letter to the insured saying that, 
although the premium was overdue, yet if he would pay it at once it would 
be all right and there would be no penalty, is not a proposition to rein- 
state the policy as to sickness arising after 10 days from receipt of the 
premium, but is an invitation and an inducement to the insured to make 
the payment and preserve the policy in force without interruption the 
same as if no default had been made. In other words, it was an act 
susceptible of being interpreted as a waiver of the default rather than as 
a reinstatement of the policy only as to ill health beginning 10 days aftc- 
the reinstatement. The mere fact that the company was in the habit of 
accepting premiums after they were due is not of itself sufficient to show 
a waiver of the default, since it may have been at such acceptance of other 
defaulted premiums was in accordance with the above-quoted provision. 
Hence the mere fact of acceptance, without more, would not be sufficient 
to base a waiver upon. But when the company says to the insured, “Your 
premium is overdue but if you will pay it at once it will be all right 
and there will be no penalty,” then this is a circumstance from which a 
waiver of the prompt payment of the premium could be found. . The in- 
sured did not have to be told that if he paid up his defaulted premium the 
policy would be reinstated as to ill health arising after 10 days from 
acceptance, since he is conclusively presumed to know the terms of his 
policy. Hence, why tell him that if he paid up at once there would be 
no penalty, if such permission to pay and agreement to receive the de- 
faulted payment could only have the effect of reinstating the policy as 
to the future? Insured did not need to be told that, nor did he have 
to ray the premium at once, but only within a reasonable time after de- 
fault, in order to have that right according to the strict terms of the 
contract. , 

It may be said that, if insured was sick at the time and the company 
did not know it, there could be no waiver, since waiver cannot exist 
without knowledge of the facts. The secretary’s letter made no require- 
ment that insured should be in good health. However, if that should be 
regarded as being necessarily implied, there is nothing in the record dis- 
closing that insured was sick at the time he got the secretary’s letter 
and directed Gordon to pay the premium; or, if he was sick, that Gordon 
did not know of it. 

The retention of the belated premium bv the company, which it never 
has offered to return, could not alone and of itself be regarded as a waiver, 
since, under ordinary circumstances, the retention would be regarded in 
the same light as the acceptance of the belated premium, namely, that 
it was to support the insurance for the future. But, taken in connection 
with the letter the secretary wrote, retention of the premium, after. the 
company knew that plaintiff was relying upon that premium as maintaining 
the insurance for the period prior to the arising of such future insurance, 
would seem to be a circumstance tending to show that prompt payment 
of the premium was in fact waived, especially when insured was given 
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nO opportunity to choose whether he would pay the premium merely to 
obtain insurance for a period commencing 10 days in the future and not 
to obtain uninterrupted insurance. Matthews v. Travelers’ Ins. Co., 73 
Or. 278, 144 Pac. 85, 87. 

In the state of the record before us we do not think we can say, as a 
matter of law, that there was no waiver. 

[4] However, the instructions of plaintiff submitted the case to the 
jury on the theory that a general custom or practice of defendant to 
receive premiums after they were due whereby policy holders, including 
plaintiff, were led to believe that payments could be made after they were 
due without any forfeiture being incurred, would be sufficient to consti- 
tute a waiver. As we have hereinabove said, the mere custom of receiving 
premiums after they were due would not, of itself, create such a waiver, 
since, under such circumstances alone, the acceptance of the belated pre- 
miums could be referred to a compliance with the provision of the policy 
hereinabove quoted. Hence the instructions were erroneous. 

The judgment is therefore reversed, and the cause is remanded for 
a new trial. 

All concur. 


STANDARD ACCIDENT INS. CO. v. WALKER. 
(Supreme Court of Appeals of Virginia. March 18, 1920.) 
102 Southeastern Reporter, 585. 


1. INSURANCE—ACCIDENT INSURER LIABLE FOR DEATH 
FROM HOMICIDE; “ACCIDENTAL KILLING BY _  VIO- 
LENCE.” 

A homicide resulting from bad feeling is an “accidental killing by 
violence,” for which an accident insurer is liable, in the absence of any 
ptovision in its policy relieving it from liability. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


3. INSURANCE—EVIDENCE HELD NOT TO SHOW BENEFICI- 
ARY’S PARTICIPATION !N MURDER OF INSURED. 
Evidence that insured’s son, after shooting him, went downstairs 

and said to his mother that he had “got him,” or “shot him,” and that she 

replied, “I told you not to do that,” would have been insufficient to show 
guilty knowledge or participation on her part, preventing recovery on the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE — CONDITIONS INTENDED TO CAUSE FOR- 
FEITURE ARE CONSTRUED AGAINST INSURER. 
As insurance contracts are prepared by the insurer, conditions there- 
in intended to cause a forfeiture are construed most strongly against 
the company. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE—REPRESENTATION THAT APPLICANT’S DU- 
TIES WERE THOSE OF SUPERVISION ONLY NOT FALSE. 


Though a contractor, whose chief duty was to supervise the work 
of his servants in brick construction, sometimes would take the trowel 
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and lay bricks to show them how the work was to be done, a representa- 
tion by him, in applying for insurance, that his duties were those of 
“proprietor—supervising only” was not a false representation, avoiding 
the policy or reducing the insurance. 


(For other cases, see Insurance, Dec. Dig. § 296.) 


6. INSURANCE--FAILURE TO DISCLOSE WEEKLY BENEFITS 
IN OTHER ORDERS HELD NOT MATERIAL. 


The failure of an applicant for accident insurance to disclose, in re- 
sponse to an inquiry concerning other insurance, his membership in a 
social club which provided a weekly sick benefit of $4, and to report a 
policy providing a weekly benefit of $5 subsequently taken out by his 
wife, was not material, within Code 1904, § 3344a, as modified by Code 
1919, § 4220, so far as the insurance against death was concerned, and 
hence did not avoid the policy, when not due to a willful purpose to de- 
ceive or defraud. 


(For other cases, see Insurance, Dec. Dig. § 301.) 


Error to Law and Equity Court of City of Richmond. 
Action by Maggie L. Walker against the Standard Accident Insur- 


ance Company. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


L, O. Wendenburg, of Richmond, for plaintiff in error. 


Smith & Gordon and J. T. Hewin, all of Richmond, for defendant 
in error. 


PrENTIS, J. The question in this case is whether or not the Standard 
Accident Insurance Company of Detroit, Mich., Incorporated, is liable 
to Maggie L. Walker for the amount of an accident insurance policy upon 
the life of her husband, Armstead Walker, who was killed by their son, 
who apparently mistook him for a burglar. A jury was waived in the trial 
court, and all matters of law and fact having been submitted to the 
judge, there was a judgment in favor of the plaintiff against the company. 

[1] 1. The first assignment of error is based upon the refusal of 
the court to permit the introduction of evidence to the effect that there 
was bad feeling between the father and son, and that the homicide was 
a crime which resulted from this bad feeling. It is conceded, however, 
that, whether this be true or not, it constitutes no valid defense, so far as 
the deceased and the beneficiary are concerned. Such a killing is an 
accidental killing by violence, for which the company is liable under its 
policy. In the absence of any provision in the policy relieving it in such 
a case, the company is clearly liable by the great weight of authority. 
14 R. C. L. § 437, p. 1260; Richards v. Travelers’ Ins. Co., 89 Cal. 170, 26 
Pac. 762, 23 Am. St. Rep. 455. Accident Ins. Co. of North America v. 
Bennett, 90 Tenn. 256, 16 S. W. 723, 25 Am. St. Rep. 685; Button v. 
American Mut. Accident Ass’n, 92 Wis. 83, 65 N. W. 861, 53 Am. St. Rep. 
900; notes, 30 L. R. A. 207, 208 and 8 Am. St. Rep. 766. 


[2, 3] The company, however, apparently for the first time in this 
court, for there was no suggestion of it as a defense in the trial court, 
also seeks to show that the beneficiary, the plaintiff, had some guilty 
previous knowledge of her son’s alleged intention to murder his father. 
This claim is based upon the refusal to allow the defendant to prove 
that the killing was not accidental, but intentional on the part of the son, 
by showing that immediately after the killing he came downstairs and 
said to his mother, “I have got him,” or “I have shot him” and his mother 
replied, “I told you not to do that.” We are of opinion that this point— 
that is, the guilty knowledge of the mother—is not only raised too late, 
but that the evidence recited, which is relied upon to show such guilty 





96 Insurance Law Journal, Vol. 56. — [July, 1920. 


knowledge or participation on her part, is entirely insufficient for that 
purpose. As stated, there was no such claim or allegation made against 
the plaintiff at any time during the trial of the case, nor is there any 
suggestion that either the son or the mother were ever charged with the 
crime by the public authorities, while it appears that the coroner of the 
city of Richmond reported the homicide as accidental. The assignment, 
therefore, is clearly without merit. 


2. The second ground of error is based upon the statements or war- 
ranties in the policy showing the occupation of the insured. He stated 
that he was a member of the firm of Walker Bros., whose business was 
that of contractors, and that the duties of his occupation are fully de- 
scribed as “Proprietor—supervising only.” The evidence shows that he 
was a contractor, doing a substantial business; that his profits were esti- 
mated at from $175 to $200 a month; that he frequently had several 
houses under construction at the same time; that he performed the duties 
which are usually performed by contractors for brick work, which involved 
the making of contracts, the buying and assembling of material, the em- 
ployment of journeymen bricklayers to do the actual work, supervision of 
the work as it progressed, and that at times, when the bricklayers were 
not sufficiently expert to understand or to execute the plans, he would 
take the trowel and lay bricks, for the purpose of showing them how the 
work was to be done—this especially with reference to laying off founda- 
tions, constructing the corners accurately, and setting window and door 
frames. It is claimed for the company that, because he did actually 
lay bricks under these circumstances, he was not entitled to a preferred 
class rating, that he should have been classed as a journeyman brick- 
layer, which is a more hazardous occupation, and that, if he had been 
thus classified as a bricklayer, instead of as a contractor, he could not have 
secured such a large policy, and that the premium rate would have been 
higher. 

[4, 5] In considering a question of this’ sort, it must be borne in 
mind that it has long been determined by the courts, and we believe 
without dissent, that such contracts, being prepared by the insurer, the 
company, the conditions therein being conditions intended to cause a for- 
feiture of the policy, are construed most strongly against the company. 
So construed in this case, in connection with the testimony offered by the 
plaintiff (though there is some conflict), it is perfectly clear that the 
occupation of the assured was that of a contractor, whose chief duty was 
to supervise the work of his servants in brick construction, and although 
in the performance of his duties as a contractor, in the way in which con- 
tractors generally perform their duties, he actually laid bricks, in connec- 
tion with his supervision, that this was merely incidental and customary 
and would not have changed his classification. It is also apparent that he 
made no false representation as to his occupation which induced the com- 
pany to give him a preferred classification. He was, in fact, a preferred 
risk, and received the classification to which he was entitled. That one 
holding a policy under a preferred classification might nevertheless be 
injured in an occupation classed by the company as more hazardous 
is foreseen and provided for in article 9 of this policy, which provides 
that if such a one is injured in some more hazardous occupation, the 
company’s liability shall be reduced to such proportion of the principal 
sum as the premium paid will purchase at the rate fixed by the company 
for such increased hazard. If the assured here had lost his life in the 
rursuit of some more hazardous business, then perhaps the company could 
have taken advantage of the clause above referred to; but inasmuch as 
his death was not caused by the pursuit of any more hazardous occupa- 
tion, the clause has no application. We are clear in our view that this 
assignment is also without merit. 


[6] 3. The policy also provided for weekly payments in case of acci- 
dent or sickness. Walker had stated that his income per week exceeded 
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the gross amount of weekly indemnity under all policies carried by him, 
and also that he had— 

“no accident or sickness insurance issued by stock companies, assessment 
or fraternal associations, except as follows: St. Luke, $3.00; Odd F., 
$8.00; So. Aid, $5.00; Rich. Benf., $4.00.” 

At that time the assured was a member of a local organization known 
as the Independent Beneficial Club, Richmond, Va., the members of which, 
among other privileges, were entitled to a weekly sick benefit of $4, and 
this was not disclosed to the agent of the company. 

As has been indicated, when an insurance company has received its 
premiums, its efforts to escape liability, when the contingency upon which 
its liability is created happens, are closely scrutinized. This organization 
was, as its name indicated, a social club; its membership was limited; no 
one could be admitted against whom there were three adverse votes; no 
policies were issued; and we are asked to say that, because the assured 
failed to report his membership in this club, therefore the policy insuring 
his beneficiary against his accidental death by violence shall be forfeited. 
It may well be doubted whether his membership in such an organization 
would ever occur to the average man who was asked to state what policies 
he held providing for accident or sickness insurance issued by stock com- 
panies, assessment or fraternal associations. It is said by one witness 
in this case that the weekly benefits provided for in this club were fre- 
quently refused by its well-to-do members. 

Then, in addition to this, it appears that his wife, several years after 
this accident policy was secured, took, out a weekly sick benefit policy in 
the Home Beneficial Association, which provided for a weekly benefit of 
$5, and it is claimed that this also forfeited the policy. The evidence 
shows that it had not been procured at the time this accident policy was 
issued, and that the assured did not know of its procurement for a long 
time thereafter, for it had been taken out by his wife; she having signed 
the application, paid all the premiums, and he had no information about 
it until a little over a year before his death. It is urged that his failure 
to disclose the existence of this policy when he paid his last annual pre- 
mium for the accident policy bars any recovery in this action. 

The question cannot be determined without a consideration of Code 
1904, § 3344a, as modified by Code 1919, § 4220. The provision, as it 
existed before the new Code became effective, reads thus: 

“No answer to any interrogatories made by an applicant for a policy 
of insurance shall bar the right to recover upon any policy issued upon 
such application, by reason of any warranty in said application or policy 
contained, unless it be clearly proved that such answer was willfully 
false or fraudulently made or that it was material.” 

There is no word or suggestion in the testimony from which it can 
be maintained that the failure to make these disclosures was because of 
any willful purpose to deceive or defraud the company. Whether or not 
they were material is a question about which there may be a fair difference 
of opinion. The cases which could be cited are numerous, for similar 
questions have frequently been presented to the courts. It may be said, 
however, that the result of these decisions leads to this conclusion, as stated 
in 14 F.C. LL. § 202, p.. Wee: 

“A fair test of the materiality of a fact is found in the answer to 
the question whether reasonably careful and intelligent men would have 
regarded the fact communicated at the time of effecting the insurance as 
substantially increasing the chances of the loss insured against, so as to 
bring about a rejection of the risk or charging an increased premium.” 

Considering the facts of this case, and giving the assured the benefit 
of all fair doubts, it seems to us perfectly clear that this man was a 
desirable risk, and that the company would have so regarded him, even 
if the disclosures had been made with the strictest accuracy. The reason 
the company desired to know the amount of the weekly benefits which 
the assured would receive was to determine whether it would be to his 
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advantage to feign sickness rather than to keep on with his work. This 
consideration has no relation whatever to the danger of death from acci- 
dent. It might have led to some reduction of the weekly benefit to be 
paid by this company, or to some special waiver with reference thereto, 
Cat that it had the slightest effect upon the desire of the company to as- 
sume the risk of insuring this man against accidental death is hardly 
probable. Continental Ins. Co. v. Kasey, 25 Grat. (66 Va.) 272, 18 Am. 
Rep. 681; Penn. Mut. L. Ins. Co. v. Mechanics’ Savings Bank, 72 Fed. 
413, 19. C. C. A. 286, 38 L. RR: A. 33; 7. 

As the case comes to us then, bound as we are by Code 1919 § 6363, it 
is clear that, even if we had any doubt of the correctness of the con- 
clusion of the trial judge, we are forbidden to set the judgment aside, 
unless it appears that it is plainly wrong or without supporting evidence. 
Our view is that it is plainly right. 

Affirmed. 


INTER-STATE BUSINESS MEN’S ACC. ASS’N yv. NICHOLS. 
(No. 330.) 


(Supreme Caurt of Arkansas. April 12, 1920.) 
220 Southwestern Reporter 477. 


1. INSURANCE—COMPANY HAS RIGHT TO FIX TERMS OF 

INSURANCE. 

An accident insurance! company has the right to fix the terms 
on which it will insure applicants, and the latter have the right to accept 
or reject the insurance under those terms, and, having accepted the policy, 
are bound by it. 

(For other cases, see Insurance, Dec. Dig. § 124.) 


2. INSURANCE—EVIDENCE HELD NOT TO ESTABLISH FRAUD 

BY AGENT IN SOLICITING POLICY. 

An allegation of misrepresentations by the agent that an accident 
policy would become effective from the date of the application is not sus- 
tained by insured’s testimony that the agent gave applicant to understand 
that he would secure more prompt action by sending his premium with 
the application, but that the agent did not actually say the policy would 
date from the application. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


3. INSURANCE—INSURED HAS BURDEN OF SHOWING FRAUD 

OF AGENT 

The burden is on insured to show the fraud alleged by him in issuing 
and dating the policy as of a later date than the application contrary to 
the agent’s representations. 

(For other cases, see Insurance, Dec Dig. § 646[2].) 


4. INSURANCE—NEGLIGENT DELAY IN ISSUING POLICY, NOT 
TO BE EFFECTIVE UNTIL ISSUED, CREATES NO LIABILI- 
Et. 

Where an insurance policy was not to become effective until its 
date, negligent delay by the company in approving the application and 
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writing the policy creates no liability to insured, who became sick within 
15 days after the date of the policy, so that there was no liability under 
its terms. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Appeal from Circuit Court, Wh‘te County; J. M. Jackson, Judge. 

Action by William A. Nichols against Inter-State Business Men’s 
Accident Association. Judgment for plaintiff, and defendant appeals. 
Reversed, and case dismissed. 


Roscoe R. Lynn, of Little Rock, for appellant. 
Cul L. Pearce, of Bald Knob, for appellee. 


EVERETT v. STANDARD ACC. INS. CO. (Civ. 3149.) 


(District Court of Appeal, First District, Division 2, California. Dec. 30, 
1919. Hearing Denied by Supreme Court Feb. 26, 1920.) 


187 Pacific Reporter 996. 


3. INSURANCE—NAMES—CHANGE OF NAME LAWFUL WITH- 
OUT LEGAL PROCEEDINGS; REPRESANTATION THAT AP- 
PLICANT’S NAME IS ONE IN FACT ASSUMED IS NOT MIS- 
REPRESENTATION. 


Where insured had been known as E. for 22 years before the policy 
was written, a representation that his name was E. was not a misrepresen- 
tation, although his name had before that been C., since a man may law- 
fully change his name without resort to legal proceedings, and by general 
usage or habit acquire another. 

(For other cases, see Insurance, Dec. Dig. § 289; see Names, Dec. 
Dig. § 20.) 


4. INSURANCE—EVIDENCE SHOWING TRUTH OF STATE- 

MENT AS TO MARRIAGE. 

In view of Code Civ. Proc. §§ 1958, 1959, 1961, 1963, evidence held 
to support a finding of truth of decedent’s representation that a certain 
woman was his wife. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


6. INSURANCE—BURDEN ON INSURER TO PROVE DEFENSE 
THAT PLAINTIFF WAS NOT LAWFUL WIFE OF INSURED. 


The law presumes that deceased insured did not commit either bigamy 
or perjury when he secured the license to marry plaintiff, and that he did 
not commit fraud when he procured the insurance policy, and the burden 
was on the insurer to overcome these presumptions, and establish its 
defense that decedent contracted a bigamous marriage, so that plaintiff was 
not his lawful wife, as he represented. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


7. INSURANCE—EVIDENCE OF MISREPRESENTATION AND 
BREACH OF WARRANTY OF OCCUPATION; “ZANJERO;” 
“OCCUPATION.”. 


In a widow’s action against insurer for the death of her husband, 
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defended on the ground of misrepresentation of “occupation,” which 
word means the principal business in which one engages, where he represen- 
ted that he was superintendent of a water company, and the insurer’s agent 
added, “supervising duties only,” to the application, evidence that he was 
a “zanjero,” a Spanish word meaning a water boss of an irrigating concern, 
and that he occasionally used a shovel to make quick repairs while acting 
as boss, did not show such a misrepresentation as would avoid the policy, 
since under the evidence he might have changed occupations, as allowed to 
do by the policy; and his further representation that he was also an orange 
grower, supervising two small orange groves, would not render the policy 
void, because he occasionally hoed weeds, milked the cow, and attended 
to honey bees. 


(For other cases, see Insurance, Dec. Dig. § 296.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Occupation. 


8. INSURANCE—AVOIDANCE OF LIFE POLICY FOR MIS- 
REPRESENTATION OF INSURED’S INCOME. 


In a widow’s action upon insurance policy for the death of her husband, 
the presumption of innocence of crime and fraud cast upon insurer the 
burden of proving its allegation that insured’s representation as to income 
was untrue. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


9. INSURANCE—EVIDENCE HELD NOT TO SUSTAIN ALLEGA- 
TION OF INSURED’S MISREPRESENTATION AS TO 
TEMPERATE HABITS. 


In a widow’s action for the death of her husband against the insurer, 
evidence held not to sustain defendant’s contention that insured had mis- 
represented in stating that his habits werc correct and temperate. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


10. INSURANCE—POLICY NOT MAKING WARRANTIES Ma&A- 
TERIAL TO RISK AS MATTER OF LAW. 


The materiality of warranties in a policy alleged to have been breached 
was not made material to the risk as a matter of law by a clause in the 
policy, “Full compliance of the insured and beneficiary with all provisions 
of this policy is a condition precedent to recovery hereunder and any 
failure in this respect shall forfeit to the company all right to any indem- 
nity;” such clause not being a declaration that “a violation of specified 
provisions thereof shall avoid it,’ under Civ. Code, §§ 2610, 2611, as 
to violation of a material warranty as ground for rescinding a policy, and 
providing that “a policy may declare that a violation of specified provisilons 
thereof shall avoid it, otherwise the breach of an immaterial provision does 
not avoid the policy,” for “compliance” by the insured and beneficiary 
with the provisions of the policy relates to things required to be done by 
them after the policy is written. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


11. INSURANCE—CONSTRUSTION OF CONTRACT AGAINST 
INSURER. 


Any uncertainty or ambiguity of a contract of insurance is to be 
interpreted most strongly against insurer. 


(For other cases, see Insurance, Des Dig. § 146[3].) 


12. INSURANCE—ON DEFENSE OF INSURED'S BREACH OF 
WARRANTIES, MATERIALITY FOR THE JURY. 


In view of Civ. Code, § 2583, and section 2612 as limited by section 
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2610, where the insurer fails to exercise the right to rescind and sets up 
breach of warranty as a defense to payment, if the evidence of insured’s 
fraud is not clear and uncontradicted, so that the materiality of the war- 
ranties is a matter of law, the question of such materiality is properly 
left to the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Appeal from Superior Court, San Bernardino County; H. T. Dewhirst, 
Judge. 

Action by Elizabeth A. Everett against the Standard Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Stephens & Stephens and Chandler P. Ward, all of Los Angeles, 
for appellant. 

Daley & Byrne and Fred A. Wilson, all of San Bernardino, for 
respondent. 


MAUPIN v. SOUTHERN SURETY CO. (No. 2583.) 


(Springfield Court of Appeals. Missouri. Feb. 28, 1920. Rehearing Denied 
April 13, 1920.) 


220 Southwestern Reporter 20. 


1, INSURANCE — MEANING TO BE ASCERTAINED FROM 
WHOLE POLICY. 


A contract of insurance, like other contracts, is to be construed to 
ascertain the meaning and intent of the parties, which will be reached by 
a consideration of the whole instrument. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—CONSTRUED AGAINST INSURER ONLY WHEN 
AMBIGUOUS. 


The rule that an insurance policy will be strictly construed against 
the insurer applies only when the language is amb‘guous. 


(For other cases, see insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—WORDS DEEMED TO BE USED IN SAME 

SENSE IN ALL CLAUSES OF SAME POLICY. 

Since a particular clause in an insurance policy must be construed 
with the policy as a whole, words which are used in one sense in other 
clauses are as a general rule deemed to have been used in the same sense 
in the particular clause; nothing to.the contrary appearing. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


4. INSURANCE—IN ACCIDENT POLICY, “SURGEON” HELD NOT 
TO INCLUDE VETERINARIAN. 


In a clause of an accident policy authorizing recovery for death of 
a surgeon or dentist from blood poisoning after performing an operation, 
where other clauses of the policy excepted ‘surgeons and veterinarians 
from certain restrictions, the word “surgeon” must be given its popular 
meaning as one possessing particular knowledge and skill to correct and 
relieve some unnatural condition of the human body, as it was evidently 
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used in the other clauses, and the clause does not authorize recovery for the 
death of a veterinarian from blood po'soning resulting from inoculating 
a hog. 

(For other cases, see Insurance, Dec. Dig. § 453.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Surgeon. 


Appeal from Circuit Court, Cedar County; B. G. Thurman, Judge. 
Action by Laura L. Maupin against the Southern Surety Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 


M. D. Aber, of Warrensburg, for appellant. 
Walter L. Chaney and S. J. Caudle, both of Warrensburg, and W. E. 
Owen, of Clinton, for respondent. 


INDEPENDENT ORDER OF PURITANS v. MANLEY (No. 1080.) 
(Court of Civil Appeals of Texas. El Paso. March 11, 1920. On Rehearing, 
April 8, 1920.) 

220 Southwestern Reporter 647. 


1, INSURANCE—REQUIREMENT OF NOTICE OF CLAIM UNDER 
HEALTH CERTIFICATE WITHIN SEVEN DAYS VOID. 
A requirement that insured in a health insurance certificate should 
give notice of his claim within 7 days after his disability accrues, and with- 
in 30 days after recovery, is void. 


(For other cases,see Insurance, Dec. Dig. § 807.) 


Appeal from Taylor County Court; E. M. Overshiner, Judge. 
Action by Walter D. Manley against the Independent Order of 
Puritans. Judgment for plaintiff, and defendant appeals. Affirmed. 


Kirby, King & Keeble, of Abilene, for appellant 
C. H. Fulwiler, of Breckenridge, for appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


BRINKMAN v. WESTERN AUTOMOBILE INDEMNITY ASS’N. 
(No, 2580.) 


(Springfield Court of Appeals. Missouri. Feb. 28, 1920.) 
218 Southwestern Reporter 944. 


1, INSURANCE—REFUSAL OF INDEMNITOR TO DEFEND 
WHEN NOT BOUND TO DO SO IS NOT WAIVER OF RIGHT 
TO QUESTION LIABILITY. 


Where the contract of indemnity permitted, but did not require, the 
indemnitor to defend suits brought against the indemnitee, the refusal 
of the indemnitor to defend a suit for the stated reason that it was not 
liable for any recovery therein is not a waiver of the right to question the 
the fact of indemnitee’s liability and the reasonableness of a settlement 
made by him. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—INDEMNITEE CAN RECOVER AMOUNT PAID 
IN FAIR SETTLEMENT OF LEGAL LIABILITY. 


Where an indemnity contract permitted, but did not require, 
indemnitor to defend actions against indemnitee, a compromise judgment 
in such action entered by consent of indemnitee is not presumptive evidence 
against indemn:tor either as to the fact of indemnitee’s liability or as to the 
reasonableness of the settlement. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


3. INSURANCE—INDEMNITEE CAN RECOVER AMOUNT PAID 
IN FAIR SETTLEMENT OF LEGAL LIABILITY. 
An indemnitee is not bound to wait until judgment is rendered against 
him, but can recover by showing that he was legally liable, and that the 
amount of the settlement made by him was reasonable. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


Appeal from Circuit Court, Green County; Orin Patterson, Judge. 

Action by Herman F. Brinkman against the Western Automobile 
Indemnity Association. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 


Allen & Allen, of Springfield, for appellant. 
Harry D. Durst, of Springfield, for respondent. 


BrabLey, J. This is a suit on an indemnity policy for loss resulting 
from liability. On November 14, 1916, and while the policy was in full 
force, plaintiff, while driving his automobile on the public square in the 
city of Springfield, ran down one Eva Kline. He reported the fact of 
his misfortune to defendant in due time, Later the injuerd party brought 
suit against plaintiff for damages, and plaintiff forwarded the copy of 
summons and petition served upon him to defendant. Defendant denied 
liability under the policy and declined to defend the suit brought against 
plaintiff on the ground that plainiff was intoxicated when he injured 
the Kline girl. There is a provision in the by-laws, which by-laws are a 
part of the policy, to the effect that no indemnity will be paid if the auto- 
mobile belonging to the member claiming indemnity was being operated 
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at the time of an accident by a person under the influence of intoxicating 
liquors. When the suit by Eva Kline for $5,000 damages against plaintiff 
for her alleged injuries came on for trial, plaintiff, Brinkman stipulated 
with Eva Kline that judgment should be entered against him and in her 
favor in the sum of $200. The judgment was in evidence in the case at 
bar, and recites that the court found by the stipulation “that the court 
shall enter judgment in favor of plaintiff and against defendant in the 
sum of $200 as and for all injuries and damages claimed in her petition,” 
The judgment was entered accordingly, and satisfaction thereof ac- 
knowledged in open court. No evidence was introduced tending to show 
liability on the part of Brinkman for the injuries received by Eva Kline, 
or that the amount paid was reasonable. 

Plaintiff, Brinkman, brought the present suit on his indemnity policy 
to recover the $200 paid Eva Kline in satisfaction of her judgment, and 
for $15 paid by him for medical attention to her and for attorney fees for 
defending the Kline case, and for prosecuting this cause. The cause was 
tried below before the court and a jury, and resulted in verdict and 
judgment in favor of plaintiff and against the defendant association for 
the amount sued for, and defendant brings the cause to this court by 
1.8 appeal. 


{1] As stated, the policy sued on is one indemnifying against loss 
resulting from liability. Can plaintiff recover under the circumstances 
here without showing affirmatively that he was legally liable in damages 
to Eva Kline? Has the defendant waived the right to raise this question? 
We will dispose first of the question of waiver. If it be found that de- 
fendant has waived the right to raise the point that it is not liable because 
there was no evidence or finding in the Kline case that Brinkman was 
legally liable in damages to her, then there would be nothing left to de- 
termine in this respect. The policy and the by-laws which are a part there- 
of do not require that the defendant association defend actions brought 
against its members for casualties covered, but merely provide that the 
association “may defend such suit in the name and on behalf of such 
member.” It is conceded in effect by plaintiff that the defendant association 
is not required to defend such suits. Plaintiff's contention that defendant 
has waived the right to raise the question that he did not show legal 
liability to compensate Eva Kline for her injuries is bottomed upon the 
proposition that defendant denied liability under the policy on the alleged 
ground that plaintiff was under the influence of intoxicating liquors at 
the time; that, once having announced its position, it must thereafter 
abide the consequences whatever they may be, unless it can avoid them 
by showing that plaintiff was under the influence of intoxicating liquors. 

In support of this contention plaintiff relies upon Stone Co. v. Ins, 
News Co., 151 Mo. 373, 52 S. W. 205, 45 L. R. A. 380, 74 Am. St. Rep. 545; 
Butler Bros. v. Fidelity Co., 120 Minn, 157, 139 N. W. 355, 44 L. R. A. 
(N. S.) 609; St. Louis Provision Co. v. Casualty Co., 201 U, S. 173, 26 
Sup. Ct. 400, 50 L. Ed, 712; Murch Bros. Construction Co. v. Casualty Co., 
190 Mo. App. loc. cit. 513, 176 S. W. 399; Railroad Co, v. Southern Ry. 
News Co., 151 Mo. 373, 52 S. W. 205, 42 L. R. A. 380. 74 Am, St. Rep. 545; 
Garrison v. Transportation Co., 94 Mo. 130, 6 S. W. 701; Strong v, In- 
surance Co., 62 Mo. 289, 21 Am. Rep, 417. In the policy contract in the 
Stone Company Case the insurer agreed to defend in the name and on 
behalf of the insured any suits which at any time might be brought on 
account of injuries insured against, although such suits were “wholly 
groundless, false, or fraudulent.” The company in that case did not de- 
fend because it claimed that it did not have notice. In view of the policy 
contract, or rather the by-law provision which is a part of the policy 
contract, in the case at bar, we can see no support for plaintiff’s con- 
tention in the Stone Company Case or any other case cited or that we have 
found. By the contract defendant did not agree to defend, but merely re- 
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served the right so to do if it desired. It is stated in the dissenting 
opinion of Farrington, J. (186 Mo, App. loc. cit. 343, 172 S. W. 465,) in 
the Stone Company Case, which opinion was adopted by the Supreme 
Court that— 

“The only denial of liability at that time was based on the proposition 
that no notice of the injury had been given, and it seems to me that the 
Stone Company’s action against the insurance company should stand or 
fall on the question of the giving of the notice. If the insurer did get the 
notice, it was liable for the amount of the judgment recovered by Perry.” 

But the judgment there spoken of was not one by stipualtion, but was 
by default after inquiry by the court on the question of damages. Also 
in the Stone Company Case the insurer not only agreed to defend, but the 
policy contract put the whole defense in the hands of the insurer, and pre- 
c'uded the insured from doing anything without the consent of the insurer. 
In most of the cases cited supra where an indemnity policy was involved 
the insurer had agreed to defend and reserved this right exclusively, and 
breached that agreement in failing to do so; but in the instant case de- 
fendant breached no contractural obligation in not defending the damage 
suit against plaintiff. We find no authority in any case for the contention 
that defendant under the circumstances here would be precluded from 
defending on the ground that plaintiff was not legally liable to Eva Kline. 
Where there is a contractural obligation to defend, the cases hold generally 
that, if the insurer breaches this obligation, the insured may in good faith 
make the best settlement he can, and recover the amount paid on such 
settlement from the insurer, unless it be shown by the insurer that no 
recovery could have been had on the merits of the casualty case giving 
rise to the action against the indemnitor. It seems to be the law that, 
if the indemnitor is obligated to defend, and fails to do so, any settlement 
insured may make that has on its face the appearance of being reasonable 
would be prima facie evidence that the insured was legally liable in the casu- 
alty settled for, and that the settlement he made was reasonable. In Butler 
Bros. v. American Fidelity Co., 120 Minn. 157, 139 N. W. 355, 44 L. R. A, 
(N. S.) 609, cited supra, speaking of this question, the courts said: 

“But where the insurer has agreed to settle or defend all claims 
within the policy, ‘even if groundless,’ and has refused to do either, thus 
breaching its contract, and compelling the insured to defend the action, we 
hold that the insured may in good faith make a settlement of the action, 
and may recover the amount paid on such settlement of the insurer, unless 
it is made to appear affirmatively that there could have been no recovery 
had the action been tried. It may well be that a different rule should 
apply where there is merely the relation of indemnitor and indemnitee, and 
no positive agreement to defend an action, and no breach of that agree- 
ment.” 

In Railroad Co. v. Southern Ry. News Co. 151 Mo. 373, 52 S. 
W. 205, 45 L. R. A. 380, 74 Am. St. Rep. 545, cited supra, 
it does not appear directly that the indemnitor there had agreed 
to defend; but indirectly it does so appear, for the court quotes from 
Strong v. Ins. Co., 62 Mo. 289, 21 Am. Rep. 417, that, where one is bound 
to protect another from a liability, he is bound by the result of a litigation 
to which such other is a party, provided he had notice of the litigation 
and opportunity to control and manage it. In the News Company Case 
the court said (151 Mo. loc. cit. 390. 52 S. W. 209, 45 L. R. A. 380, 74 Am. 
St. Rep. 545): 

“That the defendant was notified of the pendency of the litigation 
which resulted in the judgment against the plaintiff for $5,000, on a liabili- 
ty against which the defendant by its contract had agreed to indemnify 
it, and was afforded ample opportunity to control and manage that litiga- 
tion if it had seen proper to do so, was abundantly shown by evidence, and 
was so found by the court (thirteenth finding). The fact that the amount 
of the judgment was determined by agreement would not take the judg- 
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ment without the protection of the defendant's covenant ‘to indemnify 
the plaintiff for all damages to which it may be subject or which it may 
have to pay.’ The only effect the consent could have would be to reduce 
the judgment from conclusive to presumptive evidence only of the de- 
fendant’s liability on its cntract, and of the amount thereof, and to afford 
to it the right and privlege of showing either that the judgment was pro- 
cured by a fraudulent collusion, was not founded upon a legal liability, or 
that it exceeded such liability. Cooner v. Reeves, 103 N. Y. 527 [9 N. E. 
439]. This the defendant did not attempt to show, but, on the contrary, 
it affirmative'y appeared from the evidence, and the court found that the 
settlement was made in good faith, that there was legal liability for which 
the judgment was rendered, and that the amount thereof was reasonable.” 


The language last quoted clearly indicates that defendant in the case 
at bar is not precluded from defending on the ground that plaintif1 was 
not legally liable. 

(2] If defendant has not waived this question, and we have found that 
it did not, then it necessarily follows that under the policy contract, before 
plaintiff can recover, he must show that he was legally liable to Eva 
Kline, and that the settlement he made was reasonable ,unless the settle- 
ment he made and the circumstances under which he made it make his case 
against his indemnitor prima facie, and thus shift the burden. In the 
Stone Company Case it appears that “the plaintiff offered in evidence the 
policy and the judgment, and proved payment thereof, and went into the 
question of his liability to Perry and the amount that Perry was damaged,” 
thus apparently assuming the burden. In the instant case defendant in its 
brief practically conceded that it would be liable to plaintiff for the items 
mentioned in his petition if plaintiff was legally liable to Eva Kline, and 
the settlement was in good faith, and the amount paid is reasonable, and 
also that the amount paid and demanded as attorney’s fees is reasonable. 
The court at the request of plaintiff instructed the jury that, if they found 
that plaintiff was the beneficiary under the policy, and that the policy was 
in force on November 14, 1916, and that on that date Eva Kline was in- 
jured by plaintiff, while operating his automobile, and that she brought suit 
alleging negligence against plaintiff, and recovered judgment pursuant to a 
compromise, andthatthe sumrecovered and paid was reasonable, etc., then 
the verdict would be for plaintiff. Atthe close of plaintiff’s case in chief, andat 
the close of the whole case, defendant requested an instruction in the 
nature of a demurrer. It appears to us plain that under the facts and the 
policy sued on, plaintiff was required to affirmatively establish that he was 
lenelly liable in damages to Eva Kline for the injuries sustained by her. 
The question of reasonableness, etc., should also be submitted, but de- 
fendant does not make complaint so much about the reasonableness of the 
amount claimed by plaintiff, as that he recovered without being required 
to show that he was bound to pay anything for the casualty giving rise 
to this litigation. We think that this case falls squarely within the excep- 
tions mentioned in the last part of the language quoted from the Minnesota 
case of Butler Bros. v. American Fidelity Co., supra.. So far as defending 
any action is concerned, the contract sued on here created no relation be- 
tween the parties except that of indemnitor and indemnitee. 

[3] The relation of the indemnitor and indemnitee, plaintiff and de- 
fendant, in the case at bar, is similar to that of covenantor and covenantee 
in a breach of warranty case. The covenantee in such case in order to 
recover does not have to wait until judgment in ejectment has been ren- 
dered against hm, but he can recover by showing the purchase or surrender 
to a superior or paramount title. Baker v. Harvey, 192 Mo. App. 697, 179 
S. W. 985; Ward v. Ashbrook, 78 Mo. 515. And so in the case at bar 
plaintiff can recover by showing that he was legally liable to Eva Kline, 
and that the amount of the settlement he made and the other items de- 
manded are reasonable, and the burden is on him to so show. 
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[4] Both parties cite numerous case, but the issue here seems simple 
and clear-cut, and it is unnecessary to go into a further discussion of 
cases. Defendant complains about evidence that plaintiff was acquitted 
in the police court upon the charge of drunkenness getting before the 
jury in one of plaintiff’s exhibits and on the cross-examination of the 
witness Swinney. The learned trial court sustained objections to this 
evidence when a direct attempt was made to get it before the jury, and 
that such evidence is incompetent is not questioned; so plaintiff will 
not be permitted to do indirectly what he cannot do directly. This evidence 
should not be admitted. Since the case must be retried, we remind plaintiff 
that he has not specifically pleaded that he was legally liable, and he may 
amend if he desires, No point, however, is made on the pleadings. 

The cause is reversed and remanded. 

Sturgis, P. J., concurs. 

Farrington, J., concurs in reversing and remanding this judgment 
because of the admission of evidence concerning plaintiff’s acquittal. 
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GEORGIA CASUALTY CO. v. BONDFOLEY LUMBER CO. 
-(Court of Appeals of Kentucky. March 19, 1920.) 
219 Southwestern Reporter 442. 


1. INSURANCE—ORAL CONTRACT VALID. 

An ora! contract of insurance, which contains all the elements es- 
sential to a contract, is valid in Kentucky; such contract being valid in the 
absence of a statute to the contrary. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE—INSURANCE POLICY MAY BE REFORMED FOR 
MISTAKE OR FRAUD. 


An insurance policy may be reformed the same as _ other written 
instruments, if by reason of mutual mistake, or mistake on one side and 
fraud on the other, it does not conform to the real agreement. 


For other cases, see Insurance, Dec. Dig. § 143[3].) 


3. INSURANCE — SOLICITING AGENT HAS APPARENT AU- 
THORITY TO MAKE ORAL CONTRACT. 


It is wi.hin the apparent scope of and authority of an agent with power 
to solicit insurance, deliver policies, and collect the premiums, to make an 
oral contract of insurance, and his act in so doing is binding on the com- 
pany unless the insured knew of a limitation on his power. 


(For other cases, see Insurance, Dec. Dig. § 131[2].) 


4. INSURANCE—INSURED NOT CHARGED WITH NOTICE OF 
LIMITED AUTHORITY OF AGENT AS TO MAKING ORAL 
CONTRACTS. 


Although an agent for a casualty company quoted rates given in a 
manual, and home office adjusted claims for injuries to servants, and 
riders were sometimes attached to policies upon which appeared the names 
of others as general agents for the state, such facts were not sufficient 
to charge insured with notice that the authority.of the agent with whom 
he dealt was limited and that he had no authority to make oral contracts 
of insurance. 


(For other cases, see Insurance, Dec. Dig. § 131[2].) 


5. INSURANCE—RETENTION OF CASUALTY POLICY DID NOT 
PRECLUDE INSURED FROM RELYING ON ALLEGED MIS- 
TAKE. 


Where it was agreed that a casualty contract should cover the oper- 
ation of a logging train, as well as other operations around a saw-mill, 
acceptance and retention of policy by the insured upon the assurance 
by the agent delivering the policy that it covered logging trains did not 
preclude insured from claiming that the insertion in the policy of the 
words “no exceptions,” opposite a statement in the schedule, “the assured 
does not operate a railroad switch or side track, in connection with the 
work described in the schedule except as follows,” was a mistake; the risk 
described in the application and in the policy itself being “transportation of 
logs to mill” and “operation of tramways.” 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 
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Appeal from Circuit Court, Jackson County. 

Action by the Bond-Foley Lumber Company against the Georgia 
Casualty Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. ' 


J. J. Greenleaf, of Richmond, H. C. Clay, of London, and Robert P. 
Jones, of Atlanta, Ga., for appellant. 
H. J. Johnson, of London, for appellee. 


TURK v. GOLDBERG et al. (No. 47/557.) 
(Court of Chancery of New Jersey. Feb. 21, 1920.) 
109 Atlantic Reporter 732. 


INSURANCE—COURT MAY NOT MARSHAL BUS OWNER’S 

INSURANCE. 

P. L. 1916, p. 283, § 3, providing that an automobile bus owner shall 
file wh city officer an insurance policy, does not authorize the court to 
marshal such funds for division between parties injured; such parties’ 
rights therein being the same as to other assets, and prior judgments being 
prior liens. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Action by Paulnie Turk against Albert Goldberg and others. Hearing 
mn rule to show cause. Rule discharged. 


E. R. McGlynn, of Newark, for complainant. 

John W. Mc Geehan, of Newark, for defendant Commonwealth Casu- 
alty Company and others. 

Samuel Hol ander, of Newark, for defendant Gaffney. 

William Harris, of Newark, for defendant Schwartz. 

Osborne & Cornish, of Newark, for defendant Cooper. 

John. R. Emery, of Newark, for defendant Murphy. 

John H. Cooper, of Newark, for defendant Spawn. 
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FRANKLIN FIRE INS. CO. OF PHILADELPHIA v. WEINBERG etal. 


(New York Supreme Court, Appellate Term, First Department. 
March 10, 1920.) 


181 New York Supplement 15. 


3. INSURANCE—IF LANDLORD IS NOT LIABLE FOR DAMAGE 
TO TENANT’S GOODS, INSURER CANNOT COMPLAIN 
THAT RIGHT OF SUBROGATION HAS BEEN IMPAIRED. 


If a landlord was not liable for injury to the tenant’s goods by burst- 
ing of a sprinkler system, caused by failure to heat, there could be no 
telease of the landlord which would impair the right of the tenant’s insurer 
to subrogation. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by the Franklin Fire Insurance Company of Philadelphia 
against Emanuel Weinberg and another. From judgment for plaintiff, 
(108 Misc. Rep. 500, 178 N. Y. Supp. 539), defendants appeal. Reversed, 
and judgment directed for defendants, dismissing the complaint. 


Argued December term, 1919, before Bijur, Pendleton, and Mullan, JJ. 


Samuel Brand, of New York City (I. Maurice Wormser, of New 
York City, of counsel), for appellants. 

Goldstein & Goldstein, of New York City (David Goldstein and 
against indemnitor either as to fact of indemnitee’s liability or as to the 
Alex Davis, both of New York City, of counsel), for respondent. 








Life.} Pa. Mut. Life Ins. Co. v. Lederer, Collector of I. R. 111 


LIFE. 


PENN MUT. LIFE INS. CO. v. LEDERER, CoLLector or INTERNAL 
REVENUE, (No. 499.) 


(United States Supreme Court. Argued March 22 and 23, 1920. Decided 
April 19, 1920.) 


40 Supreme Court Reporter 397. 


1. INTERNAL REVENUE—MUTUAL LIFE INSURANCE COM- 
PANY NOT ENTITLED TO EXCLUSION FROM INCOME 
OF DIVIDENDS NOT USED TO PAY PREMIUMS. 


Under Revenue Act, § II, G (b), imposing a tax on the income of 
insurance companies and providing that life insurance companies shall not 
include as income in any year such portions of any actual premium re- 
ceived as shall have been paid back or credited to the policy holder or 
treated as an abatement of premiums within the year, and that all insurance 
companies may deduct sums other than dividends paid within the year 
on policy and annuity contracts, cash dividends paid to policy holders and 
not used by them during the year in payment of premiums cannot be 
deducted or excluded. 


(For other cases, see Internal Revenue, Dec. Dig. § 7.) 


2. INTERNAL REVENUE—INSURANCE COMPANIES NOT EN- 
TITLED TO DEDUCT DIVIDENDS FROM INCOME. 


Revenue Act, § II, G (b), authorizing insurance companies to deduct 
from gross income sums other than dividends paid on policy and annuity 
contracts, is tantamount to a direction that dividends shall not be deducted. 


(For other cases, see Internal Revenue, Dec. Dig. § 7.) 


On writ of Certiorari to the United States Circuit Court of Appeals 
for the Third Circuit. 

Action by the Penn Mutual Life Insurance Company against Ephraim 
Lederer, Collector of Internal Revenue. A judgment for plaintiff (247 
Fed. 559) was reversed by the Circuit Court of Appeals for the Third 
Circuit (258 Fed. 81, 169 C. C. A. 167), and defendant brings certiorari. 
Affirmed. 

See, also, 250 U. S. 656, 40 Sup. Ct. 14, 64 L. Ed— 


Mr. George Wharton Pepper, of Philadelphia, Pa., for petitioner. 
Mr. Assistant Attorney General Frierson, for respondent. 


Mr. Justice Branneis delivered the opinion of the Court. 

[1] The Penn Mutual Life Insurance Company, a purely mutual legal 
reserve company which issues level premium insurance, brought this 
action in the District Court of the United States for the Eastern Dis- 
trict of Pennsylvania to recover $6,865.03 which was assessed and col- 
lected as an income tax of 1 per cent. upon the sum of $686,503, alleged 
to have been wrongly included as a part of its gross income, and hence 
also of its net income, for the period from March 1, 1913, to December 
31, 1913. The latter sum equals the aggregate of the amounts paid 
during that period by the company to its policy holders in cash dividends 
which were not used by them during that period in payment of premiums. 
The several amounts making up this aggregate represent mainly a part 
of the so-called redundancy in premiums paid by the respective policy 
holders in some previous year or years. They are, in a sense, a repay- 


Vol, LVI—8. 
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ment of that part of the premium previously paid which experience has 
proved was in excess of the amount which had been assumed would 


be required to meet the policy obligations (ordinarily termed losses) or 
the legal reserve and the expense of conducting the business. The Dis- 
trict Court allowed recovery of the full amount with interest, 247 Fed. 
559. The Circuit Court of Appeals for the Third Circuit, holding that 
nothing was recoverable except a single small item, reversed the judg- 
ment and awarded a new trial. 258 Fed. 81, 169 C. C. A. 167. A writ 
of certiorari from this court was then allowed. 250 U. S. 656, 40 Sup. 
Ct. 14, 644 L. Ed. —. 

Whether the plaintiff is entitled to recover depends wholly upon the 
construction to be given certain provisions in section II, G (b) of the 
Revenue Act of October 3, 1913, c. 16, 38 Stat. 114, 172, 173. The act 
enumerates among the corporations upon which the income tax is imposed 
“every insurance company” other than “fraternal beneficiary societies, 
orders, or associations operating under the lodge system or for the 
exclusive benefit of the members of a fraternity itself operating under 
the lodge system.” It provides— G (b), pp. 172-174—how the net in- 
come of insurance companies shall be ascertained for purposes of taxa- 
tion, prescribing what shall be included to determine the gross income 
of any year, and also specifically what deductions from the ascertained 
gross income shall be made in order to determine the net income upon 
which the tax is assessed. Premium receipts are a part of the gross 
income to be accounted for. 

In applying to insurance companies the system of income taxation in 
which the assessable net income is to be ascertained by making enum- 
erated deductions from the gross income (including premium receipts) 
Congress naturally provided how, in making the computations,’ repay- 
ment of the redundancy in the premium should be dealt with. In a 
mutual company, whatever the field of its operation, the premium exacted 
is necessarily greater than the expected cost of the insurance, as the 
redundancy in the premium furnishes the guaranty fund out of which 
extraordinary losses may be met, while in a stock company they may 
be met from the capital stock subscribed. It is of the essence of 
mutual insurance that the excess in the premium over the actual cost 
as later ascertained shall be returned to the policy holder. Some pay- 
ment to the policy holder representing such excess is ordinarily made 
by every mutual company every year; but the so-called repayment or 
dividend is rarely made within the calendar year in which the premium 
(of which it is supposed to be unused surplus) was paid. Congress 
treated the so-called repayments or dividends in this way (page 173): 

(a) Mutual fire companies “shall not return as income any portion 
of the premium deposits returned to their policy holders.” 


(b) Mutual marine companies “shall be entitled to include in de- 
ductions from gross income amounts repaid to policy holders on account 
of premiums previously paid by them and interest paid upon such amounts 
between the ascertainment thereof and the payment thereof.” 

(c) Life insurance companies (that is both stock and strictly mutual) 
“shall not include as income in any year such portion of any actual pre- 
mium received from any individual policy holder as shall have been 


1 The manner in which mutual level premium life insurance companies conduct 
their business, and the nature and application of dividends are fully set forth 
in Mutual Benefit Life Ins. Co. v. Herold (D. C.) 198 Fed. 199; Connecticut Gen- 
eral Life Ins. Co. v. Eaton (1D. C.) 218 Fed. 188; Connecticut Mutual Life Ins. 
Co. v. Eaton (D. C.) 218 Fed. 206. 


2The percentage of the redundancy to the premium varies, from year to 
year, greatly, in the several fields of insurance, and likewise in the same year 
in the several companies in the same field. Where the margin between the prob- 
able losses and those reasonably possible is very large, the return premiums rise 
often to 90 per cent. or more of the premium paid. This is true of the manu- 
facturers’ mutual fire insurance companies of New England. See Report Massa- 
chusetts Insurance Commissioner (1913) vol. I, p. 16. 
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paid back or credited to such individual policy holder, or treated as, an 
abatement of premium of such individual policy holder, within such 
year.” 


(d) For all insurance companies, whatever their field of operation, 
and whether stock or mutual, the act provides that there be deducted 
from gross income “the net addition, if any, required by law to be 
made within the year to reserve funds and the sums other than divi- 
dends paid within the year on policy and annuity contracts.” 


The government contends, in substance, for the rule that in figuring 
the gross income of life insurance companies there shall be taken the 
aggregate of the year’s net premium receipts made up separately for 
each policy holder.’ The Penn Mutual Company contends for the rule 
that in figuring the gross income there shall be taken the aggregate full 
premiums received by the company less the aggregate of all dividends 
paid by it to any policy holder by credit upon a premium or by abate- 
ment of a premium and also of all dividends whatsoever paid to any 
policy holder in cash, whether applied in payment of a premium or not. 
The noninclusion clause (c), above, excludes from gross income those 
premium receipts which were actually or in effect paid by applying divi- 
dends. The company seeks to graft upon the clause so restricted a 
provision for what it calls non-including, but which in fact is deduct- 
ing, all cash dividends not so applied. In support of this contention 
the company relies mainly, not upon the words of the statute, but upon 
arguments which it bases upon the nature of mutual insurance, upon 
the supposed analogy of the rules prescribed in the statute for mutual 
fire and marine companies and upon the alleged requirements of con- 
sistency. 


First. The reason for the particular provision made by Congress 
seems to be clear: Dividends may be made, and by many of the com- 
panies have been made largely, , bY. way of abating or reducing the 
amount of the renewal premium.‘ Where the dividend is so made the 
actual premium receipt of the year is obviously only the reduced amount. 
But, as a matter of bookkeeping, the premium is entered at the full 
rate and the abatement (that is, the amount by which it was reduced) 
is entered as a credit. The financial result both to the company and 
to the policy holders is, however, exactly the same whether the renewal 
premium is reduced by a dividend or whether the renewal premium 
remains unchanged, but is paid in part either by a credit or by cash 
received as a dividend. And the entries in bookkeeping would be sub- 
stantially the same. Because the several ways of paying a dividend 
are, as between the company and the policy holder, financial equivalents, 
Congress, doubtless, concluded to make the incidents the same, also, 
as respects income taxation. Where the dividend was used to abate 
or reduce the full or gross premium, the direction to eliminate from 
the apparent premium receipt is aptly expressed by the phrase “shall not 
include,” used in clause (c) above. Where the premium was left un- 
changed, but was paid in part by a credit or cash derived from the 
dividend, the instruction would be more properly expressed by a direc- 
tion to deduct those credits. Congress doubtless used the words “shall 


%A separate account is kept by the company with each policy holder. In 
that account there is entered each year the charges of the premiums payable 
and all credits either for cash payments or by way of credit of dividends, or by 
way of abatement of premium. 


The dividend provision of the Mutul Benefit Life Insurance Company 
involved in the Herold Case, supra, 198 Fed. 199, 204, was, in part: “After this 
policy shall have been in force one year, each year’s premium subsequently 
paid shall be subject to reduction by such dividend as may be apportioned by 
the directora” The dividend provision in some of the participating policies in- 
volved in the Connecticut General Life Ins. Co. Case, supra, 218 Fed. 188, 192, 
wast “Reduction of premiums as determined by the company will be made an- 
nually beginning at the second year, or the insured may pay the full premium 
and instruct the company to apply the amount of reduction apportioned to him 
in any one of the following plans: [Then follow four plans.]”’ 
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not include” as applied also to these credits because it eliminated them 
from the aggregate of taxable premiums as being the equivalent of 
abatement of premiums. 


That such was the intention of Congress is confirmed by the. history 
of the noninclusion clause (c), above. The provision in the Revenue 
Act of 1913, for taxing the income of insurance companies is in large 
part identical with the provision for the special excise tax upon them 
imposed by the Act of August 5, 1909, c. 6, § 38, 36 Stat. 112. By the latter 
act the net income of insurance companies was also to be ascertained 
by deducting from gross income “sums other than dividends, paid within 
the year on policy and renewal contracts”; but there was in that act no 
noninclusion clause whatsoever. The question arose whether the pro- 
vision in the act of 1913 identical with (c) above prevented using in 
the computation the reduced renewal premiums instead of the full pre+ 
miums, where the reduction in the premium had been effected by means 
of dividends. In Mutual Benefit Life Insurance Co. v. Herold, 198 Fed. 
199, decided July 29, 1912, it was held that the renewal premium as 
reduced by such dividends should be used in computing the gross pre- 
mium; and it was said (page 212) that dividends so applied: in reduction 
of renewal premiums “should not be confused with dividends declared 
in the case of a full-paid participating policy, wherein the policy holder 
has no further premium payments to make. Such payments having beeti 
duly met, the policy has become at once a contract of insurance and 
of investment. The holder participates in the profits and income of the 
invested funds of the company.” On writ of error sued out by the 
government the judgment entered in the District Court was affirmed 
by the Circuit Court of Appeals on January 27, 1913 ( 201 Fed. 918, 120 
C. C. A. 256), but that court stated that it refrained from expressing 
any opinion concerning dividends on full paid policies, saying that 
it did so “not because we wish to suggest disapproval, but merely be- 
cause no opinion about these matters is called for now, as they do not 
seem to be directly involved.” The noninclusion clause in the Revenue 
Act of 1913 (c) above, was doubtless framed to define what amounts 
involved in dividends should be “nonincluded,” or deducted, and thus 
to prevent any controversy arising over the questions which had been 
raised under the act of 1909.5 The petition for writ of certiorari applied 
for by the government was not denied by this court until December 15, 
1913 ( 231 U. S. 755, 34 Sup. Ct. 323, 58 L. Ed. 468); that is, after 
the passage of the act. 

Second. It is argued that the nature of life insurance dividends is 
the same, whatever the disposition made of them, and that Congress could 
not have been intended to relieve the companies from taxation to the ex- 
tent that dividends are applied in payment of premiums and to tax them 
to the extent that dividends are not so applied. If Congress is to be as- 
sumed to have intended, in obedience to the demands of consistency, that 
all dividends declared under life insurance policies should be treated alike 
in connection with income taxation regardless of their disposition, the 
rule of consistency would require deductions more far-reaching than 
those now claimed by the company. Why allow so-called noninclusion 
of amounts equal to the dividends paid in cash but not applied in reduction 
of renewal premium and disallow so-called noninclusion of amounts equal 
to the dividends paid by a credit representing amounts retained by the 
company for accumulation or to be otherwise used for the policy holders’ 
benefit? The fact is, that Congress has acted with entire consistency in 
laying down the rule by which in computing gross earnings certain 
amounts only are excluded; but the company has failed to recognize what 
the principle is which Congress has consistently applied. The principle 


5 Substantially the same questions were involved, also, in Connecticut General 
Life Ins. Co. v. Eaton (D. C.) 218 Fed. 188, and Connecticut Mutual Life Ins. Co. 
v. Eaton (D. C.) 218 Fed. 206, in which decisions were not, however reached until 


the following year. 
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applied is that of basing the taxation on receipts of net premiums, instead 
of on gross premiums. The amount equal to the aggregate of certain 
dividends is excluded, although they are dividends because by reason of 
their application the net premium receipts of the tax year are to that 
extent less. There is a striking difference between an aggregate of indi- 
vidual premiums, each reduced by means of dividends, and an aggregate 
of full premiums, from which it is sought to deduct amounts paid out 
by the company which have no relation whatever to premiums received 
within the tax year, but which relate to some other premiums which may 
have been received many years earlier. The difference between the two 
cases is such as may well have seemed to Congress sufficient to justify 
the application of different rules of taxation. 

There is also a further significant difference. All life insurance has 
in it the element of protection. That afforded by fraternal beneficiary 
societies, as originally devised, had in it only the element of protection. 
There the premiums paid by the member were supposed to be sufficient, 
and only sufficient, to pay the losses which will fall during the current 
year, just as premiums in fire, marine, or casualty insurance are sup- 
posed to cover only the losses of the year or other term for which the 
insurance is written. Fraternal life insurance has been exempted from all 
income taxation; Congress having differentiated these societies, in this 
respect as it had in others, from ordinary life insurance companies. Com- 
pare Royal Arcanum Supreme Council v. Behrend, 247 U. S. 394, 38 Sup. 
Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966. But in level premium life insur- 
ance, while the motive for taking it may be mainly protection, the busi- 
ness is largely that of savings investment. The premium is in the nature 
of a savings deposit. Except where there are stockholders, the savings 
bank pays back to the depositor his deposit with the interest earned less 
the necessary expense of management. The insurance company does the 
same; the difference being merely that the savings bank undertakes to 
repay to each individual depositor the whole of his deposit with interest; 
while the life insurance company undertakes to pay to each member of 
a class the average amount (regarding the changes of life and. death) ; so 
that those who do not reach the average age get more than they have 
deposited, that is, paid in premiums (including interest) and those who 
exceed the average age less than they deposited (including interest). The 
dividend of a life insurance company may be regarded as paying back part 
of these deposits called premiums. The dividend is made possible because 
the amounts paid in as premium have earned more than it was assumed 
they would when the policy contract was made, or because the expense 
of conducting the business was less than it was then assumed it would be 
or because the mortality—that is, the deaths—in the class to which the 
policy holder belongs proved to be less than had then been assumed in 
fixing the premium rate. When any or all of these reasons the net cost 
of the investment (that is, the right to receive at death or at the endow- 
ment date the agreed sum) has proved to be less than that for which 
provision was made, the difference may be regarded either as profit on 
the investment or as a saving in the expense of the protection. When the 
dividend is applied in reduction of the renewal premium, Congress might 
well regard the element of protection as predominant and treat the reduc- 
tion of the premium paid by means of a dividend as merely a lessening of 
the expense of protection. But after the policy is paid up the element of 
investment predominates and Congress might reasonably regard the divi- 
dend substantially as profit on the investment. 


The dividends, aggregating $686,503, which the Penn Mutual Company 
insists should have been “nonincluded,” or more properly deducted, from 
the gross income, were, in part, dividends on the ordinary limited pay- 
ment life policies which had been paid up. There are others. which arose 
under policy contracts in which the investment feature is more striking; 
for instance, the Accelerative Endowment Policy or such special form of 
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contract as the 25-year “6% Investment Bond” matured and paid March, 
1913, on which the policy holder received besides dividends, interest, and 
a “share of forfeitures.” In the latter, as in “Deferred Dividend” and 
other semi-tontine policies, the dividend represents in part what clearly 
could not be regarded as a repayment of excess premium of the policy 
holder receiving the dividend. For the “share of the forfeiture” which 
he receives is the share of the redundancy in premium of other policy 
holders who did not persist in premium payments to the end of the con- 
tract period. 


Third. The noninclusion clause here in question, (c) above, is found 
in section II G (b) in juxtaposition to the provisions concerning mutual 
fire and mutual marine companies, clauses (a) and (b) above. The fact 
that in three separate clauses three different rules are prescribed by Con- 
gress for the treatment of redundant premiums in the three classes of in- 
surance would seem to be conclusive evidence that Congress acted with 
deliberation and intended to differentiate between them in respect to 
income taxation. But the company, ignoring the differences in the pro- 
visions concerning fire and marine companies respectively, insists that 
mutual life insurance rests upon the same principles as mutual fire and 
marine, and that as the clauses concerning fire and marine companies pro- 
vide specifically for noninclusion in or deduction from gross income of 
all portions of premiums returned, Congress must have intended to apply 
the same rule to all. Neither premise nor conclusion is sound. 


Mutual fire, mutual marine, and mutual life insurance companies are 
analogous in that each performs the service called insuring wholly for 
the benefit of their policy holders, and not like stock insurance companies 
in part for the benefit of persons who as stockholders have provided work- 
ing capital on which they expect to receive dividends representing profits 
from their investment. In other words, these mutual companies are alike 
in that they are co-operative enterprises. But in respect to the service 
performed fire and marine companies differ fundamentally, as above pointed 
out, from legal reserve life companies. The thing for which a fire or 
marine insurance premium is paid is protection which ceases at the end 
of the term. If after the end of the term a part of the premium is re- 
turned to the policy holder, it is not returned as something purchased 
with the premium, but as a part of the premium which was not required 
to pay for the protection; that is, the expense was less than estimated. On 
the other hand, the service performed in level premium life insurance is 
both protection and investment. Premiums paid—not in the tax year, but 
perhaps a generation earlier—have earned so much for the co-operators 
that the company is able to pay to each not only the agreed amount, 
but also additional sums called dividends, and have earned. these addi- 
tional sums, in part at least, by transactions, not among the members, 
but with others, as by lending the money of the co-operators to third 
persons who pay a larger rate of interest than it was assumed would be 
received on investments. The fact that the investments resulting in 
accumulation or dividends is made by a co-operative as distinguished 
from a capatilistic concern does not prevent the amount thereof being 
properly deemed a profit on the investment. Nor does the fact that 
the profit was earned by a co-operative concern afford basis for the 
argument that Congress did not intend to tax the profit. Congress 
exempted certain co-operative enterprises from all income taxation, among 
others, mutual savings banks; but, with the exception of fraternal bene- 
ficiary societies, it imposed in express terms such taxation upon “every 
insurance company.” 

The purpose of Congress to differentiate between mutual fire and 


*The alleged unwisdom and injustice of taxing mutual life insurance com- 
panies while mutual savings banks were exempted had been strongly pressed 
upon Congress. Briefs and statements filed with Senate Committee on Finance 
on H. R. 3321—Sixty-Third Congress, First Session, vol. 3, pp. 1955-2094. 
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marine insurance companies, on the one hand, and life insurance companies, 
on the other, is further manifested by this: The provision concern- 
ing return premiums in computation of the gross income of fire and 
marine insurance companies is limited in terms to mutual companies, 
whereas the noninclusion clause (c), above, relating to life insurance 
companies, applies whether the company be a stock or a mutual one. 
There is good reason to believe that the failure to differentiate between 
stock and mutual life insurance companies was not inadvertent. For 
while there is a radical difference between stock fire and marine com- 
panies and mutual fire and marine companies, both in respect to the conduct 
of the business and in the results to policy holders, the participating policy 
commonly issued by the stock life insurance company is, both in rights con- 
ferred and in financial results, substantially the same as the policy issued 
by a purely mutual life insurance company. The real difference between 
the two classes of life companies as now conducted lies in the legal right 
of electing directors and officers. In the stock company stockholders have 
that right; in the mutual companies the policy holders who are the mem- 
bers of the corporation. 

The Penn Mutual Company, seeking to draw support for its argu- 
ment from legislation subsequent to the Revenue Act of 1913, points 
also to the fact that by the Act of September 8, 1916, c. 463, § 12, 
subsec. second, subd. c, 39 Stat. 756, 768 (Comp. St. § 6336/), the rule 
for computing gross income there provided for mutual fire insurance 
companies was made applicable to mutual employers’ liability, mutual 
workmen’s compensation, and mutual casualty insurance companies. It 
asserts that thereby Congress has manifested a settled policy to treat 
the taxable income of mutual concerns as not including premium refunds, 
and that, if mutual life insurance companies are not permitted to “ex- 
clude” them, these companies will be the only mutual concerns which are 
thus discriminated against. Casualty insurance, in its various forms, 
like fire and marine insurance, provide only protection, and the pre- 
mium is wholly an expense. If such later legislation could be consid- 
ered in construing the act of 1913, the conclusion to be drawn from it 
would be clearly the opposite of that urged. The later act would tend 
to show that Congress persists in its determination to differentiate be- 
tween life and other forms of insurance. 

Fourth. It is urged that in order to sustain the interpretation given 
to the noninclusion clause by the Circuit Court of Appeals (which was, 
in effect, the interpretation set forth above) it is necessary to interpolate 
in the clause the words “within such year,” as shown in italics in 
brackets, thus: 

“And life insurance companies shall not include as income in any 
year such portion of any actual premiums received from any individual 
policy holder [within such year] as shall have been paid back or credited 
to such individual policy holder, or treated as an abatement of premium 
of such individual policy holder, within such year.” 

What has been said above shows that no such interpolation is 
necessary to sustain the construction given by the Circuit Court of Appeals. 
That court did not hold that the permitted noninclusion from the year’s 
gross income is limited to that portion of the premium received within 
the year which, by reason of a dividend, is paid back within the same 
year. What the court held was that the noninclusion is limited to that 
portion of the premium which, although entered on the books as received, 
was not actually received within the year, because the full premium was, 
by means of the dividend, either reduced or otherwise wiped out to that 
extent. Nor does the government contend that any portion of a premium 
not received within the tax year shall be included in computing the 
year’s gross income. On the other hand, what the company is seeking 
is ‘not to have “nonincluded” a part of the premiums which were 
actually received within the year, or which appear as matter of book- 
keeping to have been received, but actually were not. It is seeking to 
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have the aggregate of premiums actually received within the year re- 
duced by an amount which the company paid out within the year, and 
which it paid out mainly on account of premiums received long before 
the tax year. What it seeks is not a noninclusion of amounts paid in, 
but a deduction of amounts paid out. 8 

(2] If the terms of the noninclusion clause (c), above, standing alone, 
permitted of a doubt as to its proper construction, the doubt would dis- 
appear when it is read in connection with the deduction clause (d), 
above. The deduction there prescribed is of “the sums other than divi- 
dends paid within the year on policy and annuity contracts,” This is 
tantamount to a direction that dividends shall not be deducted. It was 
argued that the dividends there referred to are “commercial” dividends 
like those upon capital stock, and that those here involved are dividends 
of a different character. But the dividends which the deduction clause 
says, in effect, shall not be deducted, are the very dividends here in ques- 
tion; that is, dividends ‘‘on policy and annuity contracts.” None such 
may be deducted by any insurance company except as expressly provided 
for in the act, in clauses quoted above (a), (b), and (c); that is, clause 
(a), (b), and (c) are, in effect, exceptions to the general exclusion of 
dividends from the permissible deductions as prescribed in clause (d) 
above. 

[3] In support of the company’s contention that the interpolation of 
the words “within the year” is necessary in order to support the construc- 
tion given to the act by the Circuit Court of Appeals we are asked to 
consider the legislative history of the Revenue Act of 1918 (enacted 
February 24, 1919, [40 Stat. 1057, c. 18]), and specifically to the fact that in 
the bill as introduced in and passed by the House the corresponding sec- 
tion—233 (a); Comp. St. Ann. Supp. 1919, § 6336%p contained the words 
“within the taxable year,” and that these words were stricken out by the 
Conference Committee (Report No. 1037, Sixty-Fifth Congress, Third 
Session). The legislative history of an act may, where the meaning of 
the words used is doubtful, be resorted to as an aid to construction. 
Caminetti v. United States, 242 U. S. 470, 490, 37 Sup. Ct. 192, 61 L. Ed. 
442, L. R. A. 1917F, 502, Ann. Cas. 1917B, 1168. But no aid could pos- 
sibly be derived from the legislative history of another act passed nearly 
six years after the one in question. Further answer to the argument 
based on the legislative history of the later act would, therefore, be 
inappropriate. 

We find no error in the judgment of the Circuit Court of Appeals. 

It is affirmed. 


SUPREME COUNCIL OF ROYAL ARCANUM vy. CHURLO et al. 
(United States District Court, E. D. New York. February 28, 1920.) 
263 Federal Reporter 755. 


1. INSURANCE—BENEFIT SOCIETY ALONE MAY RAISE OBJEC- 
TION TO DESIGNATED BENEFICIARY BASED ON BY-LAWS. 
A benefit society alone can raise the objection that the beneficiary 
designated in a certificate does not come within the class who may be 
designated under its by-laws. 


(For other cases, see Insurance, Dec. Dig. § 777.) 
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2. INSURANCE—BENEFIT SOCIETY WAIVES OBJECTION TO 
BENEFICIARY BY INTERPLEADING CLAIMANTS. 


A benefit society, by depositing the fund in court under a bill of inter- 
pleader, waived its right to question the claim of insured’s divorced wife 
under a certificate designating her as beneficiary, on the ground that by its 
by-laws such designation ceased when the divorce was obtained, where by 
the laws of the state of its organization, and of the state in which the 
member lived, such designaion was proper.. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


3. INSURANCE—DIVORCED WIFE ENTITLED TO BENEFIT UN- 
DER CERTIFICATE DESIGNATING HER AS BENEFICIARY. 


Where a benefit fraternity organized in Massachusetts issued a 
certificate to a resident of New York, designating his wife as beneficiary, 
and she obtained a divorce, but still received sums from him for mainte- 
nance, neither the statutes of Massachsuetts nor those of New York de- 
feated her right to the benefit in favor of his next of kin. 

(For other cases, see Insurance, § 770.) 


Interpleader. Suit by the Supreme Council of the Royal Arcanum 


against Lenora Hallett Churlo and others. Judgment for the defendant 
named. 


Howard C. Wiggins, of Rome, N. Y., for complainant. 
Hamilton McInnes, of New York City, for defendant Churlo. 
Hatch & Clute, of New York City for defendants Hallett. 


Garvin, D. J. This case is submitted upon an agreed statement 
of facts. Complainant is a mutual benefit fraternity, incorporated under 
the laws of Massachusetts, having been engaged in and authorized to 


carry on the business of such a society in the state of New York for 
many years. 


In April, 1901, Reuben Crowell Hallett became a member of a 
subordinate council of complainant, located in the city of New York; 
there was issued to him a benefit certificate for $3,000, in which his wife, 
Lenora Hallett, who is the defendant Lenora Hallett Churlo, was desig- 
nated as beneficiary, which certificate he at once delivered to her, and 
which is in her possession. In June, 1915, she obtained a final decree of 
absolute divorce against him in the state of New York. 

Up to the granting of the decree she paid the dues and assessments 
upon her husband’s membership in the complainant, amounting to the 
sum of $729.78, out of her separate estate; thereafter, and up to the 
time of his death, such payments were made by him. Hallett died Septem- 
ber 9, 1916, a member in good standing of the said subordinate council 
of complainant. No change or revocation of the beneficiary was made, 
nor was there any desire for either. There were no children. The de- 
fendants, William P. Hallett and Russell B. Hallett are the next of kin 
of the deceased. 

When the benefit certificate was issued, the statutes of Massachusetts, 
by chapter 442 of the Acts of 1899, sections 5 and 11, provided as follows: 

“Sec. 5. The corporation may prescribe by its by-laws the manner in 
which and the officers and agents by whom the purposes of its incorpora- 
tion may be carried out, and, instead of the directors and other officers 
named in section 4, it may have trustees or managers and presiding, finan- 
cial, and recording officers, with similar powers and duties.” 

“Sec. 11. Any corporation duly organized and transacting business 
under this act, which conducts its business as a fraternal society on the 
lodge system, or which limits its certificate holders to a particular order, 
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class, or fraternity, or to the employees of towns, cities, the common- 
wealth, or the federal government, or of a designated firm, business house 
or corporation, may make provision for the payment of benefits in case of 
death, or for both death benefits and sick or disability benefits. The funds 
from which the payment of such benefits shall be made shall be derived 
only from assessments collected from the members, except as provided 
in this section and in section 14 of this act. The fund from which the 
expenses shall be defrayed may be derived from a per capita tax, dues or 
expense assessments. Such provisions, funds, assessments and payments 
shall be as required and provided for in the by-laws of the corporation. 
Such death benefit shall be payable only to the husband, wife, affianced 
husband, affianced wife, child by legal adoption, parent by legal adoption, 
relatives of, or persons dependent upon the member named in the benefit 
certificate: Provided, however, that in any instance where a benefit certifi- 
cate has been issued in accordance with the above provisions and the bene- 
ficiary therein named and the husband, wife, affianced husband, affianced 
wife, child, child by legal adoption, parent, parent by legal adoption, or per- 
sons dependent upon the member named in the benefit certificate have all 
died, the member with the consent of the officers of the corporation, and 
under such rules as they may prescribe, may have the certificate transferred 
to any other person: And provided, further, that the benefit certificate 
shall, in effect, provide that if the death of the member therein named shall 
occur when one full assessment on each member would not amount to 
the face sum of the maximum certificate of such corporation, then the 
amount paid the beneficiary thereunder shall not exceed the amount of 
such full assessment or the proportionate part thereof which said face 
sum nameéd in such certificate bears to such maximum certificate, but this 
restriction shall not apply to a corporation which confines its membership 
to the permanent employes of towns, cities, the commonwealth, or the 
federal government, nor to a corporation having an emergency or reserve 
fund until such fund shall have been exhausted.” 

At the same time, and continuing to Hallett’s death, except the parts 
inclosed in parenthesis, which were amendments duly made during Hal- 
lett’s membership, section 330 and 324 of complainant’s by-laws provided, 
among other things, as follows: 

“Sec. 330. If at the time of the death of a member, who has desig- 
nated as beneficiary a person of class second, the dependency required 
by the laws of the order shall have ceased, or shall be found not to have 
existed or if the designated beneficiary is his wife and they shall be 
divorced upon the application of either party, or if any designation shall 
fail for illegality (death of beneficiary) or otherwise, then the benefit 
shall be payable to the person or persons mentioned in class first, Sec. 
No. 324, if living, in the shares and order of precedence by grades as 
therein enumerated, the persons living of each precedent grade taking in 
equal shares per capita, to the exclusion of all persons living of sub- 
sequently enumerated grades, except that in the distribution among persons 
of grade 2nd the children of deceased children shall take by representa- 
tion the share of the parent having received if living (and except that in 
the distribution among persons of grade 13th only those who are next in 
kinship to the deceased member shall take.) If no one of said class 
first shall be living at the death of the member, the benefit shall revert 
to the widows’ and orphans’ benefit fund.” 

“Sec. 324. A benefit may be made payable to any one or more per- 
sons of any of the following classes only: 

“Class First. 

“Grade lst—Member’s wife. 

“Grade 2d—Member’s children, and children of deceased children, and 
member’s children by legal adoption. 

“Grade 3d—Member’s grandchildren. 

“Grade 4th—Member’s parents, and member’s parents by legal adop- 
tion. 
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“Grade 5th—Member’s brothers and sisters of the whole blood. 

“Grade 6th—Member’s brothers and sisters of the half-blood. 

“Grade 7th—Member’s grandparents. 

“Grade 8th—Member’s nieces and nephews. 

“Grade 9th—Member’s cousins in the first degree. 

“Grade 10th—Member’s aunts. 

“Grade 11th—Member’s uncles. 

“Grade 12th—Member’s next of kin who would be distributees of 
the personal estate of such member upon his death intestate. 


“In either of which cases no proof of dependency of the beneficiary 
designated shall be required; but in cases of adoption, proof of the legal 
adoption of the child or the parent designated as the beneficiary, satisfac- 
tory to the Supreme Secretary, must be furnished before the benefit cer- 
tificate can be issued. 

“Class Second. 

“(1) To an affianced wife, or to any person who is dependent upon 
the member for maintenance (food, clothing, lodging, or education) ; 
in either of which cases written evidence of the affianced relation or de- 
pendency, within the requirement of the laws of the order, must be fur- 
nished to the satisfaction of the Supreme Secretary before the benefit 
certificate can be issued. 

“(2) No benefit certificate shall be issued if the written evidence fur- 
nished is not to the satisfaction of the Supreme Secretary. 

“(3) If such satisfactory evidence, either of the affianced relation, 
dependency, or of legal adoption is not furnished, as hereinbefore pro- 
vided, prior to the decease of the member, no benefit shall be paid unless 
such evidence is furnished to the satisfaction of the Supreme Secretary 
and Examiner of Claims. 

“(4) A certificate may be made payable to a bank or other corporation 
in trust for the beneficiaries; or to a person who may receive the proceeds 
for the benefit of the beneficiary or beneficiaries within the classes desig- 
nated by the laws of the order. The name and relationship of the bene- 
ficiary must be specified in all such cases.” 

The provisions of said class first of section 324 had not been amended 
or repealed, at the time of Hallett’s death, except that the specification 
of grades therein following grade 7 were amended before his death to 
read as follows: 

“Grade 8th—Member’s nieces and nephews (children of brothers and 
sisters of the whole blood). 

“Grade 9th—Member’s nieces and nephews (children of brothers and 
sisters of the half-blood). 

“Grade 10th—Member’s cousins in the first degree. 

“Grade 11th—Member’s aunts, blood relatives. 

“Grade 12th—Member’s uncles, blood relatives. 

“Grade 13th—Member’s relatives other than those named in the prece- 
dent grades, who might be distributees of the personal estate of such 
member upon his death intestate. 

“Grade 14th—Member’s father-in-law. 

“Grade 15th—Member’s mother-in-law. 

“Grade 16th—Member’s son-in-law. 

“Grade 17th—Member’s daughter-in-law. 

“Grade 18th—Member’s stepfather. 

“Grade 19th—Member’s stepmother. 

“Grade 20th—Member’s stepchildren.” 

When Hallet died the provisions of class second of section 324 or 
the by-laws had been amended to read as follows: 

“Class Second. 

“(1) To any person who is dependent upon the member for main- 
tenance (food, clothing, lodging or education); in which case written 
evidence of the dependency, within the requirement of the laws of the 
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order, must be furnished to the satisfaction of the Supreme Secretary be- 
fore the benefit certificate can be issued. . 
“(2) Neither the decision of the Supreme Secretary, nor the issuance 


of a benefit certificate, shall be conclusive as to the fact of dependency. 

“(3) A certificate may be made payable to a bank or other corporation 
in trust for the beneficiaries; or to a person, who may receive the pro- 
ceeds for the benefit of the beneficiary or beneficiaries within the classes 
designated by the law of the order. The name and relation of the bene- 
ficiary and duration of the trust must be specified in all such cases. In 
the event of the death of a designated trustee or if the whereabouts of said 
trustee is unknown, and such person does not notify in writing the Su- 
preme Secretary, of his address and residence within six consecutive 
months next after the death of the member, or such trustee declines the 
trust, even if the member designated two or more persons as trustees and 
no direction otherwise is made by the member, in accordance with the 
laws of the order, the trust shall thereupon terminate and the benefit shall 
be paid to the beneficiaries for whom the member directed the benefit to be 
held in trust. 

“(4) A member applying for and receiving a certificate for an addi- 
tional benefit may have the same made payable to any one or more persons 
specified in this section.” 

From the time the insured became a member of complainant, and 
continuously until his death, sections 325, 326 and 327 of said by-laws pro- 
vided as follows: 

“Sec. 325. No entry shall be made in any application or benefit cer- 
tificate or otherwise, permitting the designation by, or ascertainment by 
reference to, any will of the person or persons, trustee or beneficiaries to 
whom any benefit shall be payable or the amount or share of any bene- 
ficiary. No will shall be permitted to control the appointment or distribu- 
tion of, or rights of any person to, any benefits payable by this order. 

“Sec. 326. A benefit certificate shall not be made payable to a cred- 
itor, nor to a person not a wife or relative, upon whom the member is 
dependent for maintenance, nor be held or assigned, in whole or in part, to 
secure or pay any debt which may be owing by the member or any other 
person. 

“Sec. 327. Any assignment of a benefit certificate by a member or a 
beneficiary shall be void.” 

When he became a member’ of complainant, chapter IV of said by- 
laws, constituting sections 333, 334, 335, 336, 337 and 338, provided as 
‘ follows * 

“Sec. 333. A member may, at any time, when in good standing, pay 
a fee of fifty cents, make a written surrender of his benefit certificate, and 
direct that a new certificate be issued to him, payable to such beneficiary 
or beneficiaries as such member may designate, in accordance with the 
laws of the order. 

“Sec. 334. The written surrender and direction for change of bene- 
ficiary must be forwarded, under seal of the council, with the benefit cer- 
tificate and fee of fifty cents, to the Supreme Secretary, who shall issue 
a new certificate in accordance with the direction of the member, if the 
direction is in accordance with the laws of the order, and if all other con- 
ditions have been complied with. 

“Sec. 335. Parol evidence of a member’s intention or desire to change 
his beneficiary must be disregarded. 

“Sec. 336. In case a benefit certificate is lost or beyond a member’s 
control, the member may, in writing, surrender all claim thereto, and direct 
that a new certificate be issued to him, payable to the same or a new 
beneficiary or beneficiaries, in accordance with the laws of the order upon 
making ‘affidavit of the facts in the case satisfactory to the Supreme Secre- 
tary, and paying a fee of fifty cents. 

“Sec. 337.. The change of beneficiary shall take effect upon the de- 
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livery of the benefit certificate, the written surrender and direction. for. 
change, as provided in the laws of the order, the proof of loss, -#f required, 
and the fee of fifty cents, to the regent, secretary, collector or treasurer of 
the council to which the member belongs. 

“Sec. 338. The issuing of a new benefit certificate, in accordance 
with the laws of the order, shall cancel and render null and void any and 
all previous certificates issued to a member.” 

That the same continued in force down to the time of Hallett’s death, 
except that prior to and at the time of his death sections 334, 336, 337, 
and 338 had been amended to read as follows: 


“Sec. 334. The written surrender and direction for change of beneé- 
ficiary must be forwarded, under seal of the council, with the benefit cer- 
tificate and fee of fifty cents, to the Supreme Secretary, who shall issue a 
new certificate in accordance with the direction of the member, if -the 
direction is in accordance with the laws of the order, and if all other 
conditions have been complied with: Provided, however, that if the mem- 
ber has made a previous designation of his wife as beneficiary, and the 
direction for change designates another person as wife as substituted 
beneficiary, then a new certificate in accordance with such designation, 
shall not be issued by the Supreme Secretary until the validity of the secon?¢. 
marriage shall be established to his satisfaction, by proof of the death 
of the former wife, or that such former marriage relation was. dissolved 
or annulled by a court of competent. jurisdiction, which fact shall be 
proven by the member by furnishing a. certified copy of the ,jjudgment 
or decree of the court granting the divorce, and such further or additional 
proofs as the Supreme Secretary may require to determine the validity of 
the designation made.” i 

“Sec. 336. In case a benefit certificate is lost or beyond a member’s 
control, the member may, in writing, surrender all claim thereto, and 
direct that a new certificate be issued to him, payable to the same or a.new 
beneficiary or beneficiaries, in accordance with the laws of the order, 
and be entitled to such new certificate if, but not until, he shall furnish 
proof of the facts in the case by an affidavit or otherwise to, and to the 
complete satisfaction of the Supreme Secretary, and shall pay the required 
fee of fifty cents. , 

“Sec. 337. The change of beneficiary, if the new beneficiary is a person 
who would be a legal beneficiary, shall take effect upon the delivery of. the 
benefit certificate, the written surrender and direction for change, as pro- 
vided in the laws of the order, and in case the certificate is lost or beyond 
the control of the member the proof thereof, and the payment of the fee 
of fifty cents, to the regent, secretary, collector or treasurer of the council 
to which the member belongs. If the person designated as a beneficiary 
by the member in attempting a change of beneficiaries is not a legal 
beneficiary, and he subsequently corrects his mistake by designating a per- 
son who would be such, the change of beneficiaries shall take effect upon 
the delivery of the benefit certificate, the written surrender thereof and 
direction for the change to such new legal beneficiary and payment to 
either of said officers of the fee of fifty cents, and in case the certificate 
is lost or beyond the member’s control the proof thereof and the. payment 
of the fee of fifty cents to the Supreme Secretary. 

“Sec. 338. The issuing of a new benefit certificate, in accordance with 
the laws of the order, shall cancel and render null and void any and all 
previous certificates issued to a member, but this provision shall not limit 
or affect any other law of the order rendering null and void such previous 
certificate, nor shall such issuance be a necessary condition precedent. to 
such cancellation.” 

When the insured died, chapter 628 of the Acts of 1911,-one of the 
statutes of Massachusetts, provided in part as follows: 


“Death benefits shall be payable only to the wife, husband, relative: by. 
blood, father-in-law, mother-in-law, son-in-law, daughter-in-law, stepfather; 
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stepmother, stepchildren, betrothed, children or parents by legal adoption 
or to a person or persons dependent upon the member.” 

On about May 18, 1892, the following (Laws 1892, c. 690) became a 
law of the state of New York: 


“Laws of the State of New York, 


“Passed at the One Hundred and Fifteenth Session of the Legislature, 
“Begun January 5, 1892, and Ended April 21, 1892. 


* 1” * * * ok 
“Chapter 690. 


“An Act in relation to insurance corporations, constituting chapter thirty- 
eight of the General Laws. 


“Approved by the Governor May 18, 1892. Passed, three-fifths being 
present. 

“The people of the state of New York, represented in Senate and As- 
sembly, do enact as follows: 


“Chapter XXXVIII of the General Laws. 


“The Insurance Law. 
* + * * » x 


“Article VII. 


“Fraternal Beneficiary Societies, Orders or Associations, 
* *” * ok ok * 


“Section 233. Mutual Benefit Fraternitics—All beneficiary societies, 
orders or associations, whether voluntary or incorporated under the laws 
of this state or any other state or territory of the United States or of the 
District of Columbia, doing any kind of business in this state authorized 
by this article, and the members of which are proposed, elected and ini- 
tiated in subordinate lodges or councils or other bodies, by whatever other 
name known, according to the constitution, laws, rules, regulations, rites 
and ceremonies of such societies, orders or associations respectively, now 
existing in this state, or which may be hereafter instituted, organized or 
authorized to do business, in this state, are declared to be mutual benefit 
fraternities and exempt from the provisions of the other insurance laws 
of the state, and shall be subject only to the provisions of this article, and 
such provisions of article one of this chapter as may be specially appli- 
cable thereto. 


“Section 234. Constitution and By-Laws.—The incorporators, trustees, 
directors, members or representatives, as the case may be, of any fraternal 
beneficiary society, order or association organized under this article, or 
under any act repealed by this chapter, shall have the power to make such 
constitution and by-laws not inconsistent with law, as may be deemed 
necessary for the government of its officers and the conduct of its affairs, 
and to alter and amend the same when necessary. When so made, altered 
or amended, they shall be the law governing such society, order or associa- 
tion and its officers, subordinate lodges, councils or bodies, and the mem- 
bers in their relations to such society, order or association in all their 
acts, and they and their successors may have a common seal and may 
change and alter the same. 


“Section 235. Agreement for Benefits—Any such fraternal beneficiary 
society, order or association, may make such promise or agreement with 
its members for the payment of benefits to a member or others, dependent 
upon him, or a beneficiary designated by him in case of sickness, disability 
or death, or for the payment of money upon the expiration of a fixed 
period, in case a death loss has not been incurred before the expiration 
of such period, as may be provided for by the constitution, laws, rules 
and regulations of such society, order or association, subject to a compli- 
ance therewith by the member. It shall not issue any certificate or make 
any promise or agreement, express or implied, for the payment of any 
greater sum of money than one assessment upon all its members will 
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realize at the time of issuing such certificate or the making of such 
promise or agreement, but no such fraternal beneficiary society, order 
or association not now doing business in this state shall issue any certificate 
for the payment of money upon the expiration of a fixed period of less 
than five years.” 

That the foregoing law had not been amended or repealed when 
the insured became a member of complainant, and remained practically 
unchanged until May 31, 1911, when the Legislature of the state of New 
York enacted the following (Laws 1911, c. 198): 


“Chapter 198. 


“An act to amend the Insurance Law, in relation to fraternal beneficiary 
societies, orders and associations. 


* * * * * * 


“231. Benefits, Beneficiaries and Membership—l. Every society 
transacting business under this article shall provide for the payment of 
death benefits, and may provide for the payment of benefits in case 
of temporary or permanent physical disability as the result either of dis- 
ease, accident or old age, provided that the period of life at which the 
payment of benefits for disability on account of old age shall commence 
shall not be under seventy years, and also may provide for monuments 
or tombstones to the memory of its deceased members, and for the pay- 
ment of funeral benefits. Such society shall have the power to give a 
member when permanently disabled or upon attaining the age of seventy 
years all or such portion of the face value of his certificate as the laws 
of the society may specify: Provided that nothing in this article con- 
tained shall be so construed as to prevent the issuing of benefit certifi- 
cates for a term of years less than the whole of life, which shall be pay- 
able upon the death or disability of the member occurring within the term 
for which the benefit certificate has been issued, or so as to permit any 
such society hereafter to make any promise or agreement for the payment 
of money upon the expiration of a fixed period, except as provided in sub- 
division (b) of subsection ] of this section. 

*‘(a) Such society shall, upon written application of the member, have 
the power to accept a part of the periodical contributions in cash and to 
charge the remainder, not exceeding one-half of the periodical contribu- 
tion, against the certificate with interest payable or compounded annually 
at a rate not lower than four per centum per annum: Provided that this 
privilege shall not be granted except to societies which have readjusted 
or may hereafter readjust their rates of contributions and to contracts 
affected by such readjustment. 

“(b) Any society which shall show, by the annual valuation herein- 
after provided for, that it is accumulating and maintaining the full re- 
serve required by a table of mortality not lower than the American Ex- 
perience Table and four per centum interest, may grant to its members 
extended and paid-up protection or such withdrawal equities as its con- 
stitution and laws may permit: Provided that such grants shall in no 
case exceed in value the portion of the reserve to the credit of the mem- 
bers to whom they are made. 

“2. Such death benefit shall in certificates hereafter issued be payable 
only to wife, husband, relative to- the fourth degree of consanguinity, 
father-in-law, mother-in-law, son-in-law, daughter-in-law, stepfather, 
stepmother, stepchildren, children by legal adoption, or to a person or 
persons dependent upon the member: Provided that, if, after the issuance 
of the original certificate, the member shall become dependent upon an 
incorporated charitable institution, he shall, with the consent of the society, 
have the privilege of making such institution his beneficiary. Within the 
above restrictions each member shall have the right to designate his 
beneficiary and, from time to time, may have the same changed in accord- 
ance with the laws, rules and regulations of the society, and no beneficiary 
shall have or obtain any vested interest in the said benefit until the same 
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has become due and payable upon the death of the said member: Pro- 
vided that any society may, by its laws, limit the scope of beneficiaries 
within the above classes. No contract under this article shall be valid 
which shall be conditioned upon an agreement or understanding that the 
person to whom the death benefit is made payable shall pay the periodical 
or other contribution of the member. 


“3. A society may admit to beneficial membership any person not less 
than sixteen and not more than sixty years of age, who has been examined 
by a legally qualified physician and whose examination has been super- 
vised and approved in accordance with the laws of such society: Provided 
that any beneficiary member of the society who shall apply for a certifi- 
cate providing for disability benefits need not be required to pass an addi- 
tional medical examination therefor. Nothing herein contained shall pre- 
vent such society from accepting general or social members.” 

Paragraph 249. “All acts or parts of acts inconsistent with this act 
are hereby repealed.” 


The last-quoted statute was in effect when Hallett died. 

The defendants William P. Hallett and Russell B. Hallett did not, 
during the lifetime of deceased nor at the time of his death, depend 
upon him for support, maintenance, food, clothing, lodging, or education, 
nor did he provide any of these for either of said defendants. The de- 
ceased never designated either of said defendants as the beneficiary under 
said certificate, and at all times, both before and after the divorce and 
up to the time of his death, desired that his wife should receive payment 
of the benefit certificate provided she was unmarried. For several years 
after their marriage they lived together as man and wife; thereafter they 
separated and lived apart for some time prior to the death of the insured 
during which period he paid her from time to time various sums for 
her necessary maintenance, her own funds being insufficient therefor. Her 
remarriage occurred after his death. 


The complainant makes no claim to the proceeds of the benefit certifi- 
cate, having paid it into court, under order of court dated January 30, 
1918, after bringing this action pursuant to the act of Congress ap- 
proved February 22, 1917. 

The court is called upon to decide whether the defendants William 
P. Hallett and Russell D. Hallett are entitled to the entire proceeds of the 
benefit certificate in equal shares, or the defendant Lenora Hallett Churlo 
should receive such proceeds, or the defendants Hallett should receive 
the said proceeds less the assessments paid by defendant Churlo—$729.78— 
in which event the latter sum would be awarded to her. 

The admirable briefs submitted with the agreed statement of facts 
evidence great industry on the part of counsel, are remarkably clear and 
comprehensive, and have very materially aided the court in arriving at 
a conclusion. The legal question involved is whether a wife, named as 
beneficiary in the benefit certificate of a deceased member of the Royal 
Arcanum, who later obtained a divorce from him, is entitled to the benefit 
from the widows’ and orphans’ death fund, when by the by-laws of 
the society a wife who obtains a divorce is disqualified, or whether under 
such circumstances the blood relatives of the deceased member are entitled 
to the benefit. 


The defendants Hallett contend, first, that, as the complainant is a 
Massachusetts corporation, the laws of that state, the charter, constitu- 
tion, and by-laws of the corporation, the application for membership, 
and the benefit certificate are all parts of the contract of insurance; 
second, that none of complainant’s by-laws violate any Massachusetts 
statute when the contract was made; third, that defendant Churlo took 
no vested interest in the fund; fourth, that by the New York statutes and 
decisions defendants Hallett are entitled to the fund; fifth, that the latter 
defendants may raise the question of failure of designation because the 
death of the insured gave them a vested right in the benefit fund. 
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The defendant Churlo answers the first contention by pointing out 
that within New York state the Royal Arcanum may do only such acts 
as are permitted by the laws of New York (Phcenix Ins. Co. v. Mc- 
Master, 237 U. S. 63, 35 Sup. Ct. 504, 59 L. Ed. 839), and that, inas- 
much as chapter 690, Laws of 1892 (section 235, supra), enumerates 
the classes of persons to whom the proceeds of a certificate may be law- 
fully paid, and, as the Halletts do not come within any of these classes, 
their claims cannot prevail. 

The second contention relies upon the case of Tyler v. Odd Fellows’ 
Association, 145 Mass. 134, 13 N. E. 360, which held that, where the 
by-laws of an order limited the payment of benefits to the heirs and 
members of the family of the insured, a wife, who was designated as 
the beneficiary and then divorced, ceased to be a member of the family, 
and lost her rights under the designation. However, the Royal Ar- 
canum authorized payment of benefits to dependents also, a provision 
lacking in the Tyler Case. The defendant Churlo was a dependent. 

The defendants Hallett next urge that defendant Churlo took no 
vested interest in the fund; but, as that is not claimed by her counsel, 
it need not be considered. 


[1] The fourth point made is that under the statutes and decisions 
of New York the defendants Hallett should have the fund. These de- 
fendants do not point out how that conclusion is reached. Indeed, their 
reference to the aforesaid article 235, which provides that a benefit so- 
ciety may agree to pay a death benefit to “a beneficiary designated by” 
the member (defendants were not so designated), is rather in favor of 
defendant Churlo’s claim. 

The point made by the Halletts—that they may raise the question 
of failure of designation, because the death of the insured gave them a 
vested right in the fund—involves the question of whether any one but 
the society has the right to object to the payment being made to defendant 
Churlo. It appears to the court that the weight of authority is in favor 
of the proposition that, as the rules and by-laws of a society are intended 
for its own protection, only the society can take advantage of their 
provisions, and only the society can raise the objection that the beneficiary 
does not come within a class who may be designated. Maguire v. 
Maguire, 59 App. ee 143, 69 N. Y. Supp. 61; Coulson v. Flynn et al., 
181 N. Y. 62, 73 N. E. 507; Taylor v. Hair (C. C.) 112 Fed. 913, 

(2, 3] It is oar ‘settled that the right of the Royal Arcanum to 
question the claim to the fund made by the defendant Churlo, the desig- 
nated beneficiary, has been waived by its having deposited the fund in 
court, under the bill of interpleader. Maguire v. Maguire. 

It has been held that a society cannot waive objections to the bene- 
ficiary where the qualifications of a beneficiary are prescribed. Modern 
Woodmen of America v. Comeaux, 79 Kan. 493, 101 Pac. 1, 25 L. R 
A. (N. S.) 814, 17 Ann. Cas. 865. But the defendant Churlo comes 
within the statutory requirements of both Massachusetts and New York. 
The statutes of those states provide for payment of benefits to a wife and 
to persons dependent upon a member. Laws N. Y. 1892, c. 690, $ 235; 
Laws N. Y. 1911, c. 198, § 231; St. Mass. 1911, c. 628, § 6. 

If the foregoing views are correct, defendant Churlo is entitled to a 
judgment. awarding her the net amount of the fund now on deposit with 
the clerk of this court, with accrued interest thereon. 


Vol. LVI—9. 
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SPICER v. NEW YORK LIFE INS. CO.) 
(United States District Court, M. D. Alabama, N. D. March 2, 1920.) 
263 Federal Reporter 764. 


1. INSURANCE—JOINT POLICY ON TWO LIVES HELD EN- 
FORCEABLE ONLY BY SURVIVOR. 


A policy of insurance on the lives of two persons, the amount of the 
policy being payable on the death of either to the survivor, is enforceable 
only in accordance with its terms, and the fact that one of the insured, by 
the murder of the other, has disqualified himself from recovery, does not 
vest a right of action in the personal representative of the deceased. 


(For other cases, see Insurance, Dec Dig. §§ 448, 585[1].) 


2. INSURANCE—POLICY ON JOINT LIVES IMPOSES MUTUAL 
OBLIGATION. 


Under a policy of insurance on the lives of two persons, the amount 
of the policy being payable on the death of either to the survivor, each 
insured became bound by the conduct of the other, and both obligate them- 
selves for the performance of the whole undertaking. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 


3. INSURANCE—POLICY MEASURES RIGHTS OF ALL PARTIES. 


The policy is the measure of the right of everybody under it, and 
such rights should be construed according to the “four corners of the 
contract.” 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


4. INSURANCE—WHEN PUBLIC POLICY BARS RECOVERY OF 
JOINT POLICY ON LIVES OF HUSBAND AND WIFE. 


Where, under a state statute (Code Ala. 1907, § 3765), the husband 
inherits one-half of the personal estate of his deceased wife, it is doubt- 
ful that the rule of public policy adhered to in the federal court would 
sanction any recovery by her personal representative on a policy of in- 
surance on the joint lives of husband and wife, where the wife had been 
murdered by the husband. 


(For other cases, see Insurance, Dec. Dig. § 448. 


At law. Action by Carl E. Spicer, administrator of the estate of 
Nobie N. Spicer, deceased, against the New York Life Insurance Com- 
pany. On demurrer to complaint. Demurrer sustained. 


D. M. Powell, of Greenville, Ala. for plaintiff. 
Benjamin P. Crum and Ion Weil, both of Montgomery, Ala., for 
defendant. 


Crayton, D. J. This is an action upon a policy of life insurance for 
$10,000 issued by the defendant life insurance company on the joint 
lives of Nobie N. Spicer and Samuel C. Spicer, Jr., wife and husband, 
payable to the “survivor of the insured.” The material issues present 
purely questions of law which have been fully argued by counsel for the 
respective parties. I feel that I should as briefly as may be express my 
opinion. 

The suit was originally instituted in the circuit court of Covington 
county, Alabama, and was temoved to this court on petition of the de- 
fendant. Demurrer to the plea in abatement has been sustained, and the 





Life.) Spicer v. New York Life Ins. Co. 129 


case is now considered for judgment on demurrer to the complaint, each 
count thereof, and, subject thereto, on the demurrer of the plaintiff and 
the defendant’s special pleas numbered 3, 4, 5 and 6. 

[1] The insurance policy sued on is made part of defendant’s pleas 3, 
5, and 6, and in arriving at my conclusion the policy has been considered 
in connection with the complaint and the pleas. The policy binds the 
defendant company to pay the $10,000 insurance to “the survivor of the 
insured beneficiary, with right of revocation upon receipt at said home 
office of due proof of the death, first occurring during the continuance 
of this contract, of either Samuel C. Spicer, Jr., or Nobie N. Spicer, 
herein called the insured; and thereupon this contract shall cease and 
determine.” 

The pleadings aver that Nobie N. Spicer, one of the insured, and 
who was the wife of Samuel C. Spicer, Jr., was murdered by Samuel 
C. Spicer, Jr., within two months after the policy was issued. Fur- 
ther, that Samuel C. Spicer, Jr., was convicted for the murder of his 
wife and sentenced to the penitentiary of the state of Alabama, for his 
natural life, and that he is now undergoing such sentence. 

The plaintiff sues as the administrator of the estate of Nobie N. 
Spicer, insisting that she is entitled by her legal representative to recover 
on the policy because Samuel C. Spicer, Jr., has forfeited his rights 
under the policy as the survivor, by reason of the fact that he mur- 
dered Nobie N. Spicer. On the other hand, the defendant contends 
that the action cannot be maintained by the plaintiff, and that Samuel 
C. Spicer, Jr., as the surviving’ insured, having disqualified himself 
on account of his criminal act, from recovering on the policy, there 
can be and is no liability on the policy. The position taken by the plain- 
tiff clearly is a concession that Samuel C. Spicer, Jr., forfeited his right 
to sue on the policy by reason of the fact that he murdered his wife; 
and undoubtedly this is true. It is aptly stated in Mutual Life Ins. Co. 
v. Armstrong, 117 U. S. 591, 6 Sup. Ct. 877, 29 L. Ed. 997, that— 

“It would be a reproach to the jurisprudence of the country, if one 
could recover insurance money * * * on the death of a party whose 
life he had feloniously taken. As well might he recover insurance money 
upon a building that he had wilfully fired.” 

Plaintiff’s attorney has cited decisions of state courts, including Equit- 
able Life, etc., v. Weightman, 160 Pac. 629, L. 'R. A. 1917B, 1210, where 
the Supreme Court of Oklahoma held that, although a beneficiary disqual- 
ified himself from recovering on a policy of life insurance by murdering 
the insured, the policy is not terminated, but that-suit may be maintained 
thereon ,in favor of the representative of the insured’s estate. After hav- 
ing carefully read all of these cases, I am of opinion that they cannot be 
controlling in this case. Most of them do not involve insurance policies 
jike the one in this case. The actions in several of them were based on 
lodge benefit certificates largely governed by the by-laws of the lodge. 
In Equitable Life v. Weightman, supra, the policy was similar to the one 
here, in that it was on the lives of two persons, the husband and the wife, 
and payable to the survivor. The court upheld the right of the represen- 
tative of the deceased wife, one of the insured, who was murdered by her 
husband, the other insured, upon the ground that the contract was not 
joint, and that the husband the actual survivor having disqualified him- 
self by his crime, could not recover, and that therefore the. representa- 
tive of the deceased wife was entitled to have judgment. In effect, the 
court held that the contract could not and had not been terminated by 
the fact that one of the insured had murdered the other. The opinion 
in the case seems to be based upon a false notion and- a sentiment—the 
notion that it would be equitable for the policy to lapse, and a humane 
sentiment to provide for the motherless children. : 

I submit that such position is untenable. The argument in its sup- 
port is predicated upon a condition or provision, which it adds to the policy 
and which was never contemplated by the parties when it was issued. 
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While the reasoning is interesting, I think it more specious than logical, 
and certainly it is not ineluctable. The theory for the conclusion reached 
by the court is bottomed on a sublimated idea, and is at war with the 
proper legal interpretation of the contract of insurance and is not con- 
sistent with the sound public policy announced by the federal courts in 
adjudicated cases. This I shall undertake hereinafter in a brief way to 
show 

I have carefully read the policy of insurance sued on in this case and 
am convinced that it is a joint contract enforceable only in favor of the 
survivor of the insured. A similar contract was considered by the Su- 
preme Court of the United States in Conn. M. L. Ins. Co. v. Schaefer, 
94 U. S. 457, 24 L. Ed. 251, and was held to be joint. The policy desig- 
nates Mr. and Mrs. Spicer as the insured; they agreed that the policy 
made payable to the survivor; the death of one ripened the liability: under 
the policy; they agreed to pay the premiums; and, certainly, both became 
liable therefor. The right reserved to change the beneficiary is made de- 
pendent upon the consent of the insured, meaning thereby both Mr. and 
Mrs. Spicer. Under this provision neither of the insured could have been 
deprived of rights under the policy except by the consent of the other. 
In my opinion this had the effect of creating a vested interest in the sur- 
vivor, since both of the insured had to consent to a change of beneficiary. 
The general rule is that a policy and the amount to become due under it 
belong, the moment it is issued, to the person or persons named in it, as 
beneficiary or beneficiaries, and there is no power in the person procuring 
the insurance by any act of his to transfer ever by deed or will to any 
other the interest of the person named. Central Nat. Bank v. Hume, 128 
U. S. 195, 206, 9 Sup. Ct. 41, 32 L. Ed. 370. 

[2] In the present case, by the terms of the policy each insured became 
bound by the conduct of the other, and they both obligated themselves 
for the performance of the whole undertaking. Elliott on Contracts, 
vol. 2, § 1479; Corpus Juris, vol. 13, p. 575, § 557. Mr. and Mrs. Spicer 
each agreed that his or her right under the policy should terminate in 
favor of the survivor, and it is a condition precedent to the right of 
recovery on the policy that the survivor of the insured should sue. My 
view in this respect is supported by the decision in Mutual Life v. Arm- 
strong, cited above, wherein the Supreme Court denied a recovery to the 
administrator of the insured because it appeared from the facts that the 
insured previous to his death has assigned the policy; it also appearing in 
that case that the assignee of the policy had murdered the insured. The 
ruling there was to the effect that only the assignee had a valid claim, and, 
he having matured the policy by his conduct in murdering the insured, 
: there could be no recovery. The principles of public policy governing life 
insurance contracts announced by the Supreme Court in Ritter v. Mutual 
Life, 169 U. S. 156, 18 Sup. Ct. 300, 42 L. Ed. 693, Burt v. Union Central, 
187 U. S. 362, 23 Sup. Ct. 139, 47 L. Ed. 216, and Northwestern Mutual 
v. McCue, 223 U. S. 234, 32 Sup. Ct. 220, 56 L. Ed. 419, 38 L. R. A. 
(N. S.) 57, also, it seems to me, have direct application. The trend of all 
these decisions is to deny recovery on life insurance contracts where it 
appears that the maturity of the contract was wrongfully accelerated by 
the beneficiary. As stated in Burt v. Life Ins. Co., supra: 

“Public policy forbids the insertion in a contract of a condition which 
would tend to induce crime, and, as it forbids the introduction of such a 
stipulation, it also forbids the enforcement of a contract under circum- 
stances which cannot be lawfully stipulated for.” 

[3, 4]. It has also been the policy of the United States courts to con- 
fine the right of recovery on a policy of the character involved within 
the “four corners of the contract.” In Mutual Life Ins. Co. v. McCue, 
supra, it is said: 

“The policy“is the measure of the rights of everybody under it, and, 
as it does not cover death by the law, there cannot be recovery either by 
McCue’s estate or by his children.” 
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I am of the opinion that the policy sued on expressly provides for a 
recovery in favor of the survivor, and it appearing that the survivor, 
Samuel C. Spicer, Jr., having forfeited his rights under the policy, there 
can be no recovery thereon in favor of the plaintiff here. 

The defendant also insists that, under section 3765 of the Code of 
Alabama, Samuel C. Spicer, Jr., takes one-half of the personal estate of 
his wife, Nobie N. Spicer, and that a recovery in favor of the plaintiff 
would inure to the benefit of Samuel C. Spicer, Jr., to that extent. In 
the view that I have already taken of the case, it is unnecessary to decide 
this feature of the case, though it may be proper to say that the rule of 
public policy, so strongly adhered to in the federal courts, would not, in 
my opinion, sanction such a result. 

It follows that the demurrers to counts 2, 3, and 4 of the complaint 
should be sustained, and that the demurrers to pleas 3, 4, 5, and 6 should 
be overruled, and judgment may be accordingly entered. 


MATTOX v. NEW ENGLAND MUT. LIFE INS. CO. 
NEW ENGLAND MUT. LIFE INS. CO. v. MATTOX 
(Nos. 11354, 11355.) 


(Court of Appeals of Georgia, Division No. 1. May 11, 1920.) 
103 Southeastern Reporter 180. 


(Syllabus by the Court.) 
1. INSURANCE—CLAUSE IN LIFE POLICY REQUIRING EXTRA 
PREMIUM ON ENTERING MILITARY SERVICE REQUIRED 
NOTICE TO INSURER. 


The court did not err in overruling the motion for a new trial. 
(For other cases, see Insurance, Dec. Dig. § 515.) 


(Additional Syllabus by Editorial Staff. 


2. INSURANCE—AMBIGUITY IN CONTRACT CONSTRUED MOST 
STRONGLY AGAINST INSURER. 


Any ambiguity in an insurance contract should be construed most 
strongly against the insurer and most favorably in the interest of the 
insured, but the construction must be a reasonable and not a strained one. 


(For other cases, see Inusrance, Dec. Dig. § 146[3]. 


Error from City Court of Elberton; W. D. Tutt, Judge. 

Action by W. C. Mattox, administrator of George W. Mattox, 
deceased, against the New England Mutual Life Insurance Company. 
Judgment for defendant, plaintiff’s motion: for a new trial overruled, and 
he brings error, and defendant takes a cross-bill of exceptions to the sus- 
taining of demurrers to its pleas. Judgment on main bill of exceptions 
affirmed, and cross-bill dismissed. 

This was a suit on a policy of insurance upon the life of George W. 
Mattox. Only the following portions of the application and the supple- 
mentary application for the policy are material: 

(a) “I further agree that said policy shall be void if within five years 
from its date I shall engage in military service in time of war without the 
written consent of the company previously obtained.” 
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(b) “I hereby agree that any policy issued by the company on this 
application shall contain or have attached thereto the following war 
clause: ‘If within five years from the date of this policy the insured 
shall engage in any military or naval service in time of war, the liability 
of the company in event of death of the insured while so engaged * * * 
will be limited to the return of the premiums paid hereon, exclusive of 
any extra premium paid for military or naval service, less any indebted- 
ness to the company hereon, unless before engaging in such service or 
within thirty-one days thereafter * * * the insured shall pay to the 
company at its home office in Boston, Mass., such extra premium as may 
be required by the company, and in like manner shall pay annually there- 
after, on each anniversary of this policy, or within thirty-one days there- 
after, while the insured shall continue to be so engaged, such extra pre- 
mium as may be required by the company. Within one year after the ter- 
mination of the war the company will return such portion of the extra 
premium as in its judgment will not be required to cover the extra 
hazard.” 

The foregoing “war clause” was attached to the policy sued upon. 
The policy also contained the following clause: 

“After one year from the date of issue this policy shall be incon- 
testable except for nonpayment of premiums, and for military or naval 
service in time of war, as per war clause annexed hereto, and no waiver 
of any of its conditions shall be valid unless made in writing and signed 
by the president, vice-president, secretary or assistant secretary of the 
company.” 

he defendant company denied any liability under the policy, except 
for the amount of the premiums paid by the insured, upon the following 
grounds: First, that the insured, within five years from the date of the 
policy, enlisted in military service in time of war, without the written 
consent of the company. Second, that the insured died in military service 
without having paid the extra premium required by the company on ac- 
count of such service, although the rules of the company required an 
extra premium for the first year of war service, of $37.50 per $1,000 of 
insurance. The court sustained the demurrer to the first ground of the 
defendant’s plea, on the ground that, the policy having been in force for 
more than one year, and under the incontestable clause thereof such a de- 
fense could not be set up. The court likewise sustained a demurrer to that 
portion of the defendant’s plea which alleged that the company had rules 
requiring the payment of an extra premium of $37.50 per $1,000 of insur- 
ance for war service, and declined to allow the defendant to introduce 
evidence to support this allegation, on the ground that the rules of the 
company were not a part of the policy, and therefore were not binding 
upon the insured. These rulings were duly excepted to by the defendant 
and brought up in a cross-bill of exceptions. 
Upon the trial the evidence consisted of the following agreed state- 
ment of facts: 


“W. C. Mattox, the plaintiff in the above-stated case, is the duly 
appointed and legally qualified administrator of the estate of George 
William Mattox, late of Elbert county, Ga., deceased. The New England 
Mutual Life Insurance Company, the defendant in this case, is a Massa- 
chusetts corporation, having an agent, office, and place of business in Elber- 
ton, Elbert County, Ga. On the 14th day of June, 1917, George William 
Mattox applied to the defendant for a policy of insurance upon his life, 
payable to his executors, administrators, or assigns, in the amount of 
$2,000. Upon this application and a ‘supplementary application, made 
upon the date of the original application, defendant issued to the said 
George William Mattox its policy of insurance upon his life, which policy 
is numbered 335,858, to which policy was attached a copy of the applica- 
tion and the supplementary application therefor, and also a rider, desig- 
nated as a ‘war clause.’ Correct copies of the said policy of insurance, 
said application and supplementary application therefor, and said ‘war 
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clause’ rider are attached to the petition in this case as exhibits, and the 
same constitute the contract upon which the plaintiff brings this suit. 
The first and second regular annual premiums, of $58.80 each, due upon 
said policy of insurance, were paid by the insured, George W. Mattox, 
by his paying the sum of $74.60 in cash, and the balance by giving three 
notes, dated June 27, 1918, and payable to defendant. Said three notes 
were never paid by George W. Mattox, and defendant still holds said 
notes unpaid. Said premium notes provide for 30 days of grace for the 
payment thereof, and the plaintiff died within the said 30 days of grace. 

“After said policy had been issued to him, and on the 10th day of 
August, 1918, the insured, George W. Mattox, enlisted in the Dental Corps 
of the United States Army, as a first lieutenant in the Dental Corps. 
The Dental Corps of the United States Army is, and was at the time 
of the enlistment of the insured, and was at the time of his death, a 
branch of the military service of the United States of America. From 
the time of his enlistment on the 10th day of August, 1918, until October, 
1918, the insured was stationed at an army training camp, at Camp 
Wheeler, Macon, Ga. The duties which were imposed upon insured, as 
a member of the Dental Corps of the United States Army and as a first 
lieutenant of that branch of the service, were those of a regimental dentist, 
whose practice was restricted to the members of the army, under the 
orders of his superior officers. Had George W. Mattox reached France, 
he would have been subject to orders of his superior officers, and would 
have been required to go to such portions of the territory adjacent to the 
scene of armed conflict as might make it possible for him to attend to the 
members of his regiment needing dental surgery, and such orders might 
have carried him within the range of cannon at different times, and 
certainly within the range of bombing airplanes. He would have lived 
in the camps of his regiment. No actual combatant service was or under 
military regulations could be required of insured. On or about the Ist 
day of October; 1918, insured, with the unit to which he was attached, 
boarded the United States Army transport U. S. S. Kroonland, destined 
for a port of debarkation in France. Insured boarded said transport at 
Norfolk, Va. The said transport or troopship was crowded and state- 
rooms thereon, designed for two, were occupied by three or four persons. 
While aboard this troopship insured contracted pneumonia. After pneu- 
monia had developed, the insured was taken out of his stateroom and 
carried to an infirmary, aboard ship, which was comfortably and conven- 
iently fitted up for the purpose. Insured died from this attack of pneu- 
monia, while at sea, and before he had reached France; the date of his 
death being the 15th day of October, 1918. The pneumonia from which 
insured died was superinduced by a case of Spanish influenza which pre- 
_ ceded it. The body of deceased insured was returned to Elberton, Ga., 
and was there interred. 

“From the time of his enlistment until the date of insured’s death the 
United States were in a state of war with the German and Austro-Hun- 
garian nations, and at the time of his death the insured, acting, under 
orders of his superior military authorities, was being transported across 
the Atlantic Ocean to France, where his unit was to join the United 
States forces, then and there engaged in an armed conflict with the 
aforesaid enemy armies. Prior to the filing of this suit plaintiff complied 
with all the requirements of the defendant as to proof of death and claim 
of insurance of the deceased, George W. Mattox. Defendant refused to 
pay the amount of the insurance for which said policy had been issued, 
but, before plaintiff filed suit, did make a legal tender to plaintiff of the 
sum of $74.60 (the whole of the amount insured had paid in cash on his 
premiums), and did make a tender of the three notes which insured had 
made to defendant in payment of the balance due upon his premium, 
which amount of money and which notes defendant tendered as a full 
settlement of its liability under the policy sued on. The tender of said 
amount, together with said notes, was refused by the plaintiff as not 
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being in full of defendant's liability. The insured, George W. Mattox, 
never obtained defendant’s written consent for him to engage in military 
or naval service, and never applied for such consent. Defendant never 
made a demand upon the insured for the payment of an extra premium 
for or on account of war service in which insured was engaged, and the 
insured never paid to defendant any such premium,” 

The court, sitting by consent without the intervention of a jury, 
rendered judgment in favor of the defendant, and subsequently overruled 
the plaintiff’s motion for a new trial, and the plaintiff excepted. 


Jos. N. Worley and W, A. Nall, both of Elberton, for plaintiff in 
error. 

Candler, Thomson & Hirsch, of Atlanta, and Z. B. Rogers, of Elber- 
ton, for defendant in error. 


Broytes, C. J. (after stating the facts as above). Conceding, but 
not deciding, that the court’s judgment upon the demurrers to the defend- 
ant’s plea was correct, we nevertheless think the judgment for the defend- 
ant was the only possible legal adjudication of the case. The controlling 
question is as to the proper construction of the “war clause” attached to the 
policy of insurance sued upon. Counsel for the plaintiff contend, in effect, 
that under that clause the beneficiary of the insured was entitled to recover 
the full value of the policy, upon the death of the insured in military 
service, without the payment of an extra premium for such service, unless 
the company had actually demanded of the insured such extra premium. 
On the other hand, counsel for the insyrance company contend, in sub- 
stance, that under the “war clause,” especially when construed in connec- 
tion with the other material provisions of the policy, it was not obligatory 
upon the company to ascertain that the insured was intending to enlist 
in military service, and thereupon to notify him that the company re- 
quired a certain sum as an extra premium for such war service, but that 
it was clearly understood by both parties to the contract that, if the 
insured thereafter entered military service, he must pay an extra premium 
to keep the policy in force for any amount, except for the premiums 
which he had paid, and that it was incumbent upon the insured, if he 
desired to keep the policy in force for its full face value, to notify the 
company of his intention to enter military service, so that the company 
would have an opportunity to demand of him the extra premium required, 
under the terms of the “war clause,” for such service. 

[1, 2] While the law is well settled that any ambiguity in an insur- 
ance contract should be construed most strongly against the insurer and 
most favorably in the interest of the insured, it is equally as well settled 
that the construction must be a reasonable and not a strained one. In 
our judgment, even if it be conceded that there is ambiguity in the 
war clause of the policy, it would be an unreasonable and a strained 
construction to hold that under that clause, and the other provisions of 
the policy, it was the duty of the insurance company to keep such close 
track of the insured as to ascertain, without any notice from him, that 
he was about to enlist in military service, and to notify him that the 
company required of him a certain amount as an extra premium for the 
war service in which he was about to engage. In our opinion the only 
sound and reasonable construction of the “war clause,” especially when 
construed in the light of the other material provisions of the policy sued 
upon, is as contended by counsel for the defendant. It follows that the 
court, sitting without the intervention of a jury, did not err in rendering 
a judgment for the defendant, or subsequently in denying the motion for 
a new trial. 

pemenene on the main bill of exceptions affirmed; cross-bill dismissed. 

uke and Bloodworth, JJ., concur. 
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WESTERN & SOUTHERN LIFE INS. CO. v. HORN. (No. 16254.) 
(Supreme Court of Ohio. Dec. 23, 1919.) 
127 Northeastern Reporter, 416. 


(Syllabus by the Court.) 


INSURANCE—LIMITATION OF RECOVERY IN CASE OF SUI- 
CIDE TO AMOUNT OF PREMIUMS PAID HELD NOT PRO- 
HIBITED BY STATUTE. : 

A provision in a policy of life insurance issued by an Ohio com- 
pany to a citizen of Ohio, that, in the event of suicide of the insured 
within two years from the date on which the insurance begins, the limit 
of recovery shall be the amount of the premiums paid, is not prohibited 
by section 9421, General Code, nor by any other section of the General 
Code of Ohio. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Error to Court of Appeals, Hancock County. 

Action by one Horn against the Western & Southern Life Insur- 
ance Company. A judgment sustaining defendant’s demurrer was re- 
versed by the Court of Appeals, and defendant brings error. Reversed. 


Charles F. Williams and Clyde P. Johnson, both of Cincinnati, and 
Vorys, Sater, Seymour & Pease, of Columbus, for plaintiff in error. 
Geo. H. Phelps, of Findley, for defendant in error. 


Nicuots, C. J. On May 8, 1918, Harry D. Horn, then the husband 
of the defendant in error, insured his life in the Western & Southern 
Life Insurance Company in the sum of $1,000; the defendant in error 
being designated as sole beneficiary. 

This policy contained the following provision: 

“In case of suicide, while sane or insane, within two years from the 
date on which this insurance begins, the limit of recovery shall be the 
amount of premiums paid hereon.” 

In November, 1918, the beneficiary brought action against the insurance 
company in the common pleas court, alleging among other things that 
on the 2d day of September, 1918, the insured, while afflicted with a dis- 
ease known to alienists as acute suicidal mania, destroyed his own life 
by hanging. 

The defendant demurred. 

The sole question involved in the case is the validity of the suicide 
clause in the policy. 

The common pleas court sustained the demurrer. 

The Court of Appeals reversed the judgment of the common pleas 
court, and held that the suicide clause of the policy was prohibited 
by paragraph 4, § 9421, General Code of Ohio. 

It is therein provided that no policy of life insurance shall be issued 
in Ohio which contains a provision for any mode of settlement at ma- 
turity of less value than the amount insured. 

The view of the law of the case evidently entertained by the Court 
of Appeals would have entitled the defendant in error to have recovered 
on the policy even if it had been conceded that the policy holder at the 
time of his death was wholly sane. 


We are of the opinion that this conception of- section 9421 is to 
greatly enlarge the real intention of the General Assembly, and in fact 
to entirely. defeat its intention as expressed in other portions of the. Life 
Insurance Act of 1908. See 99 Ohio Laws, p. 139 et seq. 
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The suicide clause in the policy; while differing from that found in 
many life insurance policies, is in effect but a provision that if the insured 
takes his own life recovery is to be denied, and it should be construed 
as providing that suicide of the insured was to operate to forfeit partici- 
pation. 

The fact that the policy in the instant case more generously provides 
for the return of the premiums paid, instead of an absolute forfeiture, 
should not, and does not, operate to make the company subject to the 
prohibition of paragraph 4, § 9421, General Code. 

The policy issued to the defendant in errdr’s husband did not pretend 
to be of the standard variety provided for in section 9412 to 9417, inclu- 
sive, General Code. These sections do not seek to limit the issuing of 
life insurance policies by either foreign or domestic companies to the 
forms set forth therein. If this were the purpose of the law, it would 
~~ been entirely unnecessary to enact sections 9420 or 9421, General 

ode. 

Section 9420 provides just what the non-standard forms must contain 
and section 9421 provides what they shall not contain. Neither one of 
these sections is violated in the form adopted and issued in the instant 
case. Section 9420 does not provide that the conditions relative to suicide 
shall not apply to one who at the time of the taking of life was insane, 
nor do we think that any of the prohibitory provisions of section 9421 
have application here. Paragraph 4 of this section is the only one that 
could possibly have reference to the subject, and holding, as we have 
heretofore indicated, that the language used in the suicide clause is equiva- 
lent in effect to a plain denial of recovery, we do not think the provision 
in question is one prescribing a “mode of settlement at maturity.” 

The language used in the policy in the case at bar is clear and un- 
ambiguous. It is a plain notice to the insured that taking of one’s own 
life, whether one be sane or insane, is a risk not assumed by the company. 

There is no sound public policy that would justify any couft in 
holding such provision illegal. 

In the case of Bigelow v. Berkshire Life Ins. Co., 93 U. S. 284, it was 
sn by the Supreme Court of the United States, at page 286 (23 L. Ed. 

“If they [meaning insurance companies] are at liberty to stipulate 
against hazardous occupations, unhealthy climates, or death by the hands 
of the law, or in consequence of injuries received when intoxicated, 
surely it is competent for them to stipulate against intentional self- 
destruction, whether it be the voluntary act of an accountable moral 
agent or not.” 

In the case of Schultz v. Insurance Co., 40 Ohio St. 217, 48 Am. 
Rep. 676, the Supreme Court Commission held that language used in 
a life insurance policy, denying recovery if the insured shall, under any 
circumstances, die by his own hand, did not relieve the insurance com- 
pany if the insured died by his own hand while insdne. The court, 
however, plainly indicated in its opinion that, if the language employed 
had been such as we find in the case at bar, recovery would have been 
denied. 

The judgment of the Court of Appeals is reversed, and that of the 
common’ pleas affirmed. 

Judgment reversed: , 

Jones, Matthias, Johnson, Wanamaker, Robinson, and Merrell, JJ., 
concur. 
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NEW YORK LIFE INS. CO. v. ALLEN. (No. 291.) 


(Supreme Court of Arkansas. March 29, 1920. Dissenting Opinion 
April 5, 1920. On Rehearing, April 26, 1920.) 


220 Southwestern Reporter, 803. 


1. INSURANCE—DIRECTOR OF AGENCIES HAD AUTHORITY 
TO COLLECT PREMIUM NOTE THROUGH BANK. 


Though defendant insurance company’s director of agencies had 
nothing to do with collection of notes by means of which time for pay- 
ment of premiums were extended other than putting them into the bank 
where they were payable, yet, where he could accept payment when the 
notes were payable at said bank and withdraw the notes, he had author- 
ity to collect, and such authority carried with it authority to collect 
through another bank. 


(For other cases, see Insurance, Dec. Dig. § 361.) 


2. INSURANCE—BANK HELD TO HAVE HAD AUTHORITY TO 
COLLECT PREMIUM NOTE. 


Two letters written by cashier in office of director of agencies of 
defendant insurance company to cashier of bank of which insured was 
president held to give bank authority to collect note given by insured for 
balance of an annual premium, though note was in another bank where 
it was payable. 


(For other cases, see Insurance, Dec. Dig. § 361.) 


3. INSURANCE—LETTERS GIVING AUTHORITY TO COLLECT 
PREMIUM NOTE TO BE LIBERALLY CONSTRUED. 


In determining whether two letters written by cashier in office of di- 
rector of agences of defendant insurance company to cashier of bank of 
which insured was president conferred authority upon bank to collect 
note given by insured for part of a premium, the letterg are to be more 
liberally construed than a formal letter of attorney. 


(For other cases, see Insurance, Dec. Dig. § 361.) 


5. INSURANCE -—- PAYMENT OF PREMIUM NOTE HELD 
SHOWN. 


Where insured had money to his personal credit in bank more than 
sufficient to discharge his indebtedness to defendant insurance company, 
his direction to cashier to pay premium note and charge his account with 
the amount was. sufficient to show payment if cashier had authority to 
receive it. 


(For other cases, see Insurance, Dec. Dig. § 361.) 
McCulloch, C. J., and Smith, J., dissenting. 


Appeal from Circuit Court, Drew County; Turner Butler, Judge. 
Action by Mrs. Caddie Allen, administratrix, against the ‘New York 


Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for 
appellant. 


Henry & Harris, of Monticello, and Pace, Campbell &Davis, of Lit- 
tle Rock, for appellee, 
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RURAL HOME LODGE, NO. 1720, GRAND UNITED ORDER OF 
ODD FELLOWS, OF LITTLE ROCK, er at. v. SEA. (No. 295) 


(Supreme Court of Arkansas. March 29, 1920. Rehearing Denied April 
26, 1920.) 


220 Southwestern Reporter, 305. 


2. INSURANCE—AUTHORITY TO TRY AND SUSPEND A MEM- 
BER SHOULD BE SHOWN BY RULE, REGULATION, OR 

BY-LAW. 

In an action on a benefit certificate defended on the ground that the 
member, who had been sick, had been found by the local lodge able to 
work and suspended for nonpayments of dues, the authority to try the 
member should have been shown by the production of the rule, regula- 
tion, or by-law conferring such authority. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Appeal from Circuit Court, Pulaski County; Guy Fulk, Judge. 

Action by Malinda Sea against the Rural Home Lodge No. 1720, 
Grand United Order of Odd Fellows, of Little Rock, Ark., and others. 
a * judgment for plaintiff, defendants appeal. Reversed and re- 
manded. 


; Scipio A. Jones and Carmichael & Brooks, all of Little Rock, for ap- 
pellants. 
Clifton W. Gray, of Little Rock, for appellee. 


NEW YORK LIFE INS. CO. v. DUNN et at. (Civ. 3240.) 


(District Court of Appeal, First District, Division 1, California. 
Feb. 19, 1920.) 


188 Pacific Reporter, 1028. 


INSURANCE — CHANGE OF BENEFICIARY CANNOT BE AT- 
TACKED FOR UNDUE INFLUENCE. 


The beneficiary named in an insurance policy which authorizes in- 
sured to change the beneficiary cannot, in the absence of a contract with 
insured or any special equities depriving him of the right to make such 
change, attack his change of beneficiary for undue influence on the part 
of the new beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Superior Court, Los Angeles County; Charles Monroe, 
Judge. 

Suit of interpleader by the New York Life Insurance Company 
against Lilian S. Dunn, May Cline Smith, and another, in which each of 
the defendants named filed cross-complaints. From a judgment in fa-. 
wee of cross-complainant Smith, cross-complainant Dunn appeals. Af- 

rmed. 
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A. G. Allen and Elvon C. Musick, both of Pasadena (Theo. Church, 
of - Angeles, of counsel), for appellant. 
W. W. Webster and Leonard L. Riccardi, both of Pasadena, and W. 
N. Goodwin and Goodwin & Morgrage all of Los Angeles, for respond- 
ent Smith. 
Meserve & Meserve, of Los Angeles, for plaintiff. 
A. I. McCormick, of Los Angeles, for defendant Georgie June Dunn. 


NORTH AMERICAN UNION v. MONTENIE. (No. 9555.) 


(Supreme Court of Colorado. March 1, 1920. On Petition for Re- 
hearing, April 5, 1920.) 


189 Pacific Reporter, 16 


1. INSURANCE—BENEFICIARY’S ACCEPTANCE OF PAYMENT 
FROM FRATERNAL INSURER HELD ACCORD AND SAT- 
ISFACTION. 


Where member of a fraternal insurer committed suicide, an’ bene- 
ficiary accepted the payment of $1,000, the certificate, which was for 
$2,000, providing that in event of suicide but one-half of the benefit fund 
should be paid, held that, as laws 1907, c. 193, § 73, exempting fraternal 
insurers from the provision of the insurance law that suicide should not 
be a defense, was in force when the certificate was issued and the ex- 
emption was continued by later statutes, the beneficiary’s act in accepting 
the payment which was made by check containing recital that it should 
be in full for all claims amounted to an accord and satisfaction. 


(For other cases, se2 Insurance, Dec. Dig § 792.) 


2. INSURANCE — BENEFICIARY’S CASHING OF CHECK OF 
FRATERNAL INSURER HELD ACCORD AND _ SATISFAC- 
TION. ‘ 


Where a fraternal insurance certificate provided that but. one-half 
of the principal sum should be due in event of the member’s suicide. anc 
after suicide the beneficiary accepted a check for one-half of the amount. 
which provided that it should be in full of all claims on the certificate 
the cashing of the check after suit for the other half of the principal sum 
was begun amounted to an accord and satisfaction, particularly as Laws 
1907, c. 193, § 73, relieved fraternal insurers from the provision of the 
insurance law that suicide should not be a defense. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


On Petition for Rehearing. 


3. INSURANCE — WHERE AMOUNT WAS NOT LIQUIDATED, 
—* OF PORTION HELD ACCORD AND SATISFAC- 
TION 
Where a certificate issued by a fraternal insurer for $2,000 provided 

that in event of the member’s suicide but one-half of the principal sum 
should be due, and after suicide the beneficiary accepted a check for 
$1,000, which declared that it was in satisfaction of all claims, held that 
there was an accord and satisfaction, though only part of the amount 
claimed, the amount being unliquidated, and disputed. 


(For other cases, sce Insurance, Dec. Dig. § 792.) 
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Error to District Court, City and County of Denver; H. J. Hersey, 
Judge. ; 
Action by Rene J. Montenie against the North American Union. 
There was judgment for plaintiff, and defendant brings error. Re- 
versed, and suit ordered dismissed. 


Allen & Webster, of Denver, and Daniel Wentworth, and David B 
Maloney, both of Chicago, IIl., for plaintiff in error. 
George P. Steele, of Denver, for defendant in error. 


GILBERT v. DALTON COUNCIL NO. 30, J. O. U. A. M. 
(No. 11150.) 


(Court of Appeals of Georgia, Division No. 2. April 8, 1920.) 
102 Southeastern Reporter, 831. 


(Syllabus by the Court.) 


INSURANCE — PETITION FOR DEATH BENEFITS HELD 
AGAINST A NATIONAL COUNCIL AND NOT THE LOCAL 
COUNCIL; WHERE LOCAL COUNCIL FAILED TO KEEP IT- 
SELF IN GOOD STANDING TO MEMBER’S PREJUDICE AC- 
TION BY DEPENDENT IS AGAINST IT FOR DAMAGES. 


Mrs. J. J. Gilbert brought suit against the Dalton Council No. 30, 
Junior Order United American Mechanics, alleging substantially that 
her deceased husband was in good standing with the defendant at the 
time of his death, and that she was the widow and sole dependent of her 
deceased husband. To this petition was attached, as a part of the same, 
a copy of the policy or death benefit certificate, which provided that the 
National Council of Junior Order United American Mechanics of the 
United States of North America would pay to the Dalton Council or the 
legal dependent of J. J. Gilbert within 30 days from the receipt of the 
proof of his death the sum of $500. The policy contained a condition 
that the Dalton Council should be at the time of the death of J. J. Gilbert 
in good standing with the national council, that is to say, that it had paid 
all assessments due to the funeral benefit department, and was otherwise 
in good standing with the national and state council having jurisdiction 
over the local council. It also contained the further condition that the 
member had not been received to membership or retained as a member in 
violation of the laws and decisions of the order, and that at the time of 
his death he was in gocd standing with the local council, and entitled to 
the death benefits in accordance with the constitution and laws of the 
local council as well as the state and national council. The plaintiff 
prayed for a judgment against the Dalton Council (the local council) for 
the amount of said policy. The defendant filed a general demurrer, upon 
the grounds: (1) That there was no cause of action set out in the peti- 
tion; and (2) that the petition and the copy of ‘the policy showed upon 
their face that the right of action, if any, was against the national coun- 
cil and not against the local council. The plaintiff.then amended her pe- 
tion, and in the amendment she alleged that her husband was in good 
standing as provided in the contract sued on; that proof of death had 
been made as provided in the policy; and that the defendant, the local 
council, had failed to pay to the funeral benefit department of ‘he na- 
tional council the premium necessary to keep her husband in good stand- 
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ing. To the petition as amended the general demurrer was renewed, 
and the court sustained the general demurrer and dismissed the petition. 
Held, that in the petition as amended the right of action, if any, in a 
suit upon the poiicy or contract of insurance, was against the national 
counc'! and not against the local council. If the local council had failed 
and refused to perform its duty to the member by failing to pay the pre- 
mium due to the funeral benefit department of the national council, a 
right of action, if any, would arise in favor of the legal dependent against 
the local council for damages, and the legal measure of the damages 
would be the value of the policy. See Woelfer v. Heyneman, 2 N. Y. 
City Ct. R. 15; 7 Corpus Juris, 1110. 


(For other cases, see Insurance, Dec. Dig. §§§ 802, 815[1], 821.) 


Error from Superior Court, Whitfield County; Moses Wright, 
Judge. 

Action by Mrs. J. J. Gilbert against the Dalton Council No. 30, Jun- 
ior Order United American Mechanics.. Demurrer to amended petition 
sustained and petition dismissed, and plaintiff brings error... Affirmed. 


Wm. E., & W. G. Mann, of Dalton, for plaintiff in error. 
F. K. McCutchen, of Dalton, for defendant in error. 


Prr CurtaAM. Judgment affirmed. 
Jenkins, P. J., and Stephens, J., concur. 
Smith, J.. disqualified. 


GRAND LODGE OF BROTHERHOOD OF RAILROAD TRAIN- 
MEN v. CLARK. (No, 23331.) 


(Supreme Court of Indiana. May 12, 1920.) 
127 Northeastern Reporter, 280. 


3. INSURANCE—TO AVOID FOR FRAUD, INSURER MUST RE- 
CIND AND RETURN PAYMENTS IN A REASONABLE TIME. 
To avoid a benefit insurance policy for fraud, insurer must, in a 
reasonable time after discovery of the facts, rescind and return or offer 
> — the payments made by insured; otherwise, the contract is af- 
irmed. 


(For other cases; see Insurance, Dec. Dig. § 724[2].) 


4. INSURANCE -- ANSWER RELYING ON INSURED’S FRAUD 
MUST SHOW SEASONABLE RETURN, OF OFFER TO RE- 
TURN, OF HIS PAYMENTS 
The answer in action on benefit insurance policy relying on rescis- 

sion for fraud must show return, or offer to return, insured’s payments 

in a reasonable time after discovery of the facts. 


(For other cases, see Insurance, Dec. Dig, § 815[2].) 
5. INSURANCE—REASONABLE TIME FOR RESCINDING FOR 
FRAUD QUESTION OF LAW, IF FACTS ARE UNDISPUTED. 


What is a reasonable time, after learning the facts, to rescind bene- 
fit insurance policy and return payments, for fraud, ‘while ordinarily a 
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question of fact, is one of law, when the facts have been ascertained, or 
are undisputed or admitted. 
(For other cases, see Insurance, Dec. Dig. § 825[1].) 


6. INSURANCE--TENDER OF RETURN OF PAYMENTS HELD 
NOT SEASONABLE. 
Tender of return of payments 17 months after discovery of in- 
sured’s fraud is not in a reasonable time. 
(For other cases, see Insurance, Dec. Dig. § 724[2).) 


7. INSURANCE—TENDER OF RETURN OF PAYMENTS AFTER 
INSURED’S DEATH MUST BE TO BENEFICIARY. 


After death of insured, tender of return of payments in avoidance 
of benefit insurance policy for fraud must be to the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 730.) 


Appeal from Superior Court, Marion County; V. G.. Clifford, Judge. 

Action by Frank S. Clark against the Grand Lodge of the Brother- 
hood of Railroad Trainmen. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


M. L. Clawson, of Indianapolis, for appellant. 
Bailey & Young, of Indianapolis for appellee. 


BOHEN v. NORTH AMERICAN LIFE INS. CO. OF CHICAGO. 
(No. 33183.) 


(Supreme Court of Iowa. May 15, 1920.) 
177 Northwestern Reporter, 706. 


1. INSURANCE — EVIDENCE HELD TO WARRANT SUBMIT- 
TING ISSUE OF INSURED’S KNOWLEDGE OF DISEASE. 


In action on an insurance policy where the defense was fraudulent 
answer to the examining physician, evidence held to warrant submitting 
to the jury the question whether applicant knew she had a tumor at the 
time she told the examiners she did not, notwithstanding testimony by 
another physician that she had admitted such knowledge to him. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


9. INSURANCE — EVIDENCE AS TO EFFECT OF FALSE AN- 

SWER TO QUESTIONS NOT IN ISSUE IS IRRELEVANT. 

In an action on a life insurance policy where the defense was fraud- 
ulent statement to the examiner that insured did not have tumor, a ques- 
tion as to the opinion of the examiner as to whether the risk would have 
been insurable had insured answered affimatively questions including num- 
erous other diseases immaterial to the issues called for immaterial evi- 
dence, and objection thereto was properly sustained. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
11. INSURANCE — REMOVAL OF ESTOPPEL BY REPORT OF 


EXAMINER IS NOT SUFFICIENT DEFENSE UNLESS 
FALSE REPRESENTATION RELIED ON. 


The mere finding that applicant for insurance fraudulently misstated 
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facts to the medical examiner, which under Code, § 1812, removes the 
estoppel of the company to show poor health at the time of examina- 
tion, is not alone sufficient as a defense to the policy, so that an in- 
struction requiring a finding that the company, as well as the examiner, 
relied on the false answer was not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 


i2. INSCRANCE — FRAUD PERPETRATED WHEN POLICY IS 
ISSUED ON FALSE ANSWER. 


An objection to an instruction requiring a finding that the insurance 
company was defrauded by a false answer to a question of the medical 
examiner, because the company would not be defrauded until it paid the 
policy, is not tenable; fraud being perpetrated when the policy is pro- 
cured. 


(For other cases, see Insurance, Dec. Dig. § 253.) 


Appeal from District Court, Marshall County; B. F. Cummings, 
Judge. 

From judgment against it on a life insurance policy, the -defendant 
appeals. Affirmed. 


Goss & Rooney. of Chicago, Ill, and E. ‘N, Farber, of Marshalltown, 
for appellant. 

F. M. Haradon, Carney & Carney, and C. H. E. Boardman, all of 
Marshalltown, for appellee. 


Oe 


CUNNINGHAM vy. GLOBE LIFE INS. CO.. (No. .22632:) 
(Supreme Court of Kansas. April 10, 1920.) 
189 Pacific Reporter, 158. 


Syllabus by the Court. 
'INSURANCE—UNDER STATUTE FAILURE TO PAY EXTEND- 
ED PREMIUM NOTE AT NEW MATURITY DOES NOT 
CAUSE LAPSE OF POLICY IN ABSENCE OF 30 DAYS’ NO- 
TICE AFTER DEFAULT. 


Where, before a life insurance premium becomes due, an agree- 
ment is made extending the time of payment, a failure to meet the obliga- 
tion at its new maturity does not cause a lapse of the policy, notwith- 
standing a provision therein contained to that effect; this result being 
prevented by the statute which forbids a forfeiture on account of the 
nonpayment of a premium until a 30-day notice thereof shall have been 
given after such default has occurred. 


(For other cases, see Insurance, Dec. Dig..§ 310[2].) 
Dawson, J., dissenting. 


Appeal from District Court, Saline County. 

Action by S. M. Cunningham, administrator of the estate of Bertha M. 
Cunningham, deceased, against the Globe Life Insurance Company, to 
recover upon a policy of insurance. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Burch, Litowich & Royce, of Salina, for appellant: 
Crawford & Crawford, of Abilene, for appellee. 


Vol. LVI—10. 
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SHEARER v. FARMERS’ LIFE INS. CO. (No. 22427.) 
(Supreme Court of Kansas. April 10, 1920.) 
189 Pacific Reporter 648. 


(Syllabus by the Court.) 
1. INSURANCE — SERVICE ON SUPERINTENDENT OF IN- 
SURANCE INEFFECTIVE WHERE PLAINTIFF DOES NOT 
RESIDE IN COUNTY. 


Inasmuch as the statute provides that it is only in the county in which 
the plaintiff resides, or in which the cause of action arose, that a suit a- 
gainst a foreign corporation may be begun in this state by the service of 
summons on the superintendent of insurance, where neither of such con- 
ditions exsists, service made in that manner is ineffective. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


2. INSURANCE—CAUSE OF ACTION AGAINST FOREIGN _IN- 
SURANCE CORPORATION FOR BREACH OF CONTRACT 
DOES NOT ARISE IN STATE BECAUSE PART OF SERVICES 
WERE TO BE PERFORMED THEREIN. 


Where a written contract to pay an agreed compensation for certain 
services, a part of which are to be performed in Kansas, is executed in 
another state between a resident thereof and a corporation of a third state, 
a cause of action against the corporation, based upon its failure to pay 
for the plaintiff’s services according to the agreement, cannot be regarded 
as having arisen in a county of this state by virtue of the fact that a part 
of the services were to be performed therein. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


Appeal from District Court, Wyandotte County. 

Action by Frank Shearer against the Farmers’ Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded, with directions to dismiss the case. 


W. F. Zumbrunn, of Kansas City, Mo., and A. J. Herrod and H. S. 
Roberts, both of Kansas City, Kan., for appellant. 

J K. Cubbison and Townsend & Smith, all of Kansas City, Mo., for 
appellee. 


BERGMAN v. SUPREME TENT, KNIGHTS OF MACCABEES OF 
THE WORLD (No. 15556.) 


(St. Louis Court of Appeals. Missouri. April 6, 1920.) 
220 Southwestern Reporter 1029. 


3. INSURANCE—DEATH OF INSURED WHO HAD DISAP- 
PEARED HELD A JURY QUESTION. 
In an action on a life insurance certificate where insured had. disap- 
peared, evidence of facts and circumstances from which the jury could 
infer that insured was dead at the time the policy was canceled for non- 
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payment of dues held sufficient to make a case for the jury; without the 
aid of letters of administration and a letter from the insured amounting 
to a threat of suicide, which were objected to as improper evidence. 


(For other cases, see Insurance Dec. Dig. § 825[3].) 


Appeal from St. Louis District Court; Wilson A. Taylor, Judge. 

Suit by Mary Bergman, non compos mentis, by Marion Bergman, her 
guardian, against the Supreme Tent, Knights of the Maccabees of the 
World. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded for new trial. 


R. P. & C. B. Williams, of St. Louis, for appellant. 
Muench, Walther & Muench, of St. Louis, for respondent. 


BOSSE .v KNIGHTS AND LADIES OF SECURITY. (No. 15795.) 
(St. Louis Court of Appeals. Missouri. April 6, 1920.) 


__ 220 Southwestern Reporter 993. 
oe 
1, INSURANCE—EVIDENCE OF KNOWLEDGE BY COLLECTOR 


DOES NOT PREVENT FORFEITURE OF FRATERNAL BENE- 
FIT CERTIFICATE. 


Where the by-laws of a fraternal insurance society provided that no 
officer or local council or member could waive provisions and that 
knowledge of the local officers should not be construed knowledge of the 
national council, evidence that the local financier who collected the dues 
knew that insured was engaged in a prohibited occupation for two years 
before he stopped collecting his dues did not warant-.a finding that the 
national council had notice of the prohibited occupation. 


(For other cases, eee Insurance, Dec. Dig. § 755[2].) 


2. INSURANCE — FAILURE TO GIVE NOTICE IMMATERIAL 
WHERE GROUND FOR AN EXCLUSION OF MEMBER WAS 
SHOWN. 


Though a fraternal benefit society acts at its peril in excluding a mem- 
ber without notice, the member cannot complain where it was shown with- 
out dispute that he was engaged in an occupation which rendered his bene- 
fit certificate void. 


(For other cases, see Insurance, Dec. Dig. § 748.) 


3. INSURANCE—PREMIUMS PAID ON CERTIFICATE VOID 
WITHOUT FRAUD OF INSURED CAN BE RECOVERED. 
Where a fraternal benefit certificate was void ab initio because in- 

sured was engaged in a prohibited occupation, insured can recover the 

premiums paid thereon if the contract was obtained because of his mistake 
or ignorance, but not if it was obtained by his fraud. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from Cape Girardeau Court of Common Pleas; John A. 
Snider, Judge. 

Action by Henri Bosse against the Knights and Ladies of Security. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 
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H. E. Alexander and M. A. Dempsey, both of Cape Girardeau, for 
appellant. 

Edw. D. Hays, of Cape Giradeau, and David B. Hays, of Jackson, for 
respondent. 


ROBERTS et at. v. AMERICAN NAT. ASSUR. CO. (No. 13500.) 
(Kansas City Court of Appeals. Missouri. April 5, 1920.) 
220 Southwestern Reporter, 996. 


1. INSURANCE—PREMIUM NOTE HELD TO AVOID FORFEI- 
TURE TILL DEFAULT IN LAST INSTALLMENT. 


A note accepted by a life insurance company in lieu of cash prem- 
iums, which was payable in installments and continued insurance in force 
until midnight of the due date of the note, modified the provisions of the 
policy, forfeiting it for nonpayment of premium installments when ‘die, 
and did not entitle the company to forfeit policy until the due date of the 
last installment, which was the due date of the note. 


(For other cases, see Insurance, Dec. Dig. § 349[3].) 


2. INSURANCE — AMBIGUOUS PREMIUM NOTE CONSTRUED 
STRICTLY AGAINST COMPANY. 


A premium note prepared by the insurance company is to be con- 
strued strictly against it, if there is any ambiguity in it which calls for 
cofstruction. 


(For other cases, see Insurance, Dec, Dig. § 187.) 


3. INSURANCE — WISDOM OF PREMIUM NOYE CONTRACT 
CANNOT BE CONSIDERED. 


In determining the meaning of the premium note contract prepared 
by the insurance company, the wisdom of the contract cannot be con- 
sidered. 


(For other cases, see Insurance, Dec. Dig. § 187.) 


4. INSURANCE — TREATMENT OF PREVIOUS DEFAULT AS 
FORFEITURE HELD NOT BINDING CONSTRUCTION OF 
PREMIUM NOTE. 


The fact that after default in payment of a previous installment on 
a life insurance premium note the company demanded and _ insured 
furnished an application for reinstatement was not a binding construc- 
tion by the parties that the policy could be forfeited for nonpayment of 
subsequent installment, not the last one. 


(For other cases, see Insurance, Dec. Dig. § 154.) 


5. INSURANCE — FORFEITURE FOR NONPAYMENT OF PRE- 
MIUM NOTE INSTALLMENT HELD WAIVED. 


Where insured sent a check for less than the amount due on his pre- 
mium note at that date, with request that his insurance be reduced, which 
check the company retained, with thanks, without forfeiting the policy 
for failure to pay installments, and did not return the check until after 
death of insured, it waived any right to forfeit policy for the default. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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6. INSURANCE — IGNORANCE OF INSURED’S DEATH WHEN 
PREMIUM WAS RETURNED DOES NOT ESTABLISH FOR- 
FEITURE, 

The claim of insurance company that they returned insured’s check 
and claimed forfeiture without knowledge of his death, which occurred 
five days before, does not affect rights of the parties, which had become 
fixed by his death. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


7. INSURANCE — ELEMENTS OF “ESTOPPEL” NOT ESSEN- 
TIAL TO “WAIVER” OF FORFEITURE. 


The elementts of “estoppel” are not essential to waiver of forfeiture 
of a policy of life insurance as distinguished from “waiver” of the de- 
fense of forfeiture, since waiver and estoppel are not synonymous (cit- 
ing 4 Words and Phrases, First and Second Series, Estoppel; Waiver.) 


(For other cases, see Insurance, Dec. Dig. § 371.) 


8 INSURANCE — LETTERS BY COMPANY HELD NOT TO 
SHOW MERE OFFER TO WAIVE FORFEITURE. 


Where letters of insurance company, acknowledging a check for less 
than the amount due, treated insurance as being in force after the de- 
fault relied on, and did not show a contrary intention until after insured’s 
death, the. course of the company cannot be regarded as an offer to waive 
forfeiture not accepted by the insured. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Circuit Court, Adair County; James A. Cooley, Judge. 

“Not to be officially reported.” 

Action by E. H. Roberts, administrator of the estate of Ralph Good- 
rich Smith, and another against the American National Assurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. Affirmed. 


Jones, Hocker, Sullivan & Angert, of St. Louis, and Campbell & 
Ellison, of Kirksville, for appellant. 
Higbee & Mills, of Kirksville, for respondents. 


DEPPE v. NATIONAL COUNCIL JUNIOR ORDER UNITED 
AMERICAN MECHANICS. (No. 15595.) 


(St. Louis Court of Appeals. Missouri, Submitted on Briefs March 
2, 1920. Opinion filed April 6, 1920.) 


220 Southwestern Reporter, 974. 


2. INSURANCE — MEMBER OF FRATERNAL ORDER HELD IN 
“GOOD STANDING” WITHIN BENEFIT CERTIFICATE. 
Under the constitution and laws of a fraternal order, a member held 

in good standing at the time of his death within the meaning of his cer- 
tificate providing for payment in case of death while in good standing, 
where he was never suspended, or notified that he was in arrears or had 
been suspended, and the records of his local council showed he was in 
good standing, and it had regularly reported him as such and accounted 
for the amounts which should have been paid by him. 


(For other cases, see Insurance, Dec. Dig. § 750.) 
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(For other definitions, see Words and Phrases, First and Second 
Series, Good Standing.) 


Appeal from St. Louis Circuit Court; Glendy B. Arnold, Judge. 

“Not to be officially published.” 

Action by Catherine Deppee against the National Council Junior Or- 
der United American Mechanics brought before a justice and appealed 
pas circuit court. From a judgment for plaintiff, defendant appeals. 

rmed. 


A. D. Wilkin and C. J. Anderson, both of St. Louis, for appellant. 
Frank & Stamm, of St. Louis, for respondent. 


BROTHERHOOD OF RAILROAD TRAINMEN v. VAN ETTEN. 


APPEAL OF CASE et At. 
(Court of Errors and Appeals of New Jersey. May 15, 1919.) 
110 Atlantic Reporter, 121 


1. INSURANCE—CHANGE OF BENEFCIARY OF CERTIFICATE 
HELD NOT A RESULT OF FRAUD OR UNDUE INFLUENCE. 
Where the holder of a benefit certificate transferred the same from 

his sons to his sister, who undertook to care for him during what proved 

his last illness, held that, under the circumstances, and as up to the time 
of his death the holder had the right to change the beneficiary, there 
could be no finding the'change was induced by fraud or undue influence. 


(For other cases, see Insurance, Dec. Dig. § 782.) 


3. INSURANCE—CHANGE OF BENEFICIARY OF CERTIFICATE 
HELD IN NATURE OF TESTAMENTARY DISPOSITION. 
Where insured when he went to be cared for by his sister in what 

proved to be his last illness made her the beneficiary of an insurance cer- 
tificate, held that, as insured had the right to change the beneficiary up 
to the time of his death, the disposition should be regarded as testa- 
mentary rather than in the light of a gift inter vivos, and hence, where 
there was no evidence of fraud or undue influence or mental weakness 
on the part of the insured, the sister is entitled to the proceeds of the 
insurance as against the sons of the insured who had previously been 
beneficiaries. 


(For other cases, see Insurance, Dec. Dig. § 782.) 


Appeal from Court of Chancery. 

Bill of interpleader by the Brotherhood of Railroad Tyrainmen 
against Anna Mae Van Etten, George A. Case and another. From a de- 
yes me the defendant first named, the last-named defendants appeal. 

rmed. 


H. W. Lange, of Hoboken, for appellants. 
H. B. Reed, of Newark, for respondent. 
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SOVEREIGN CAMP OF WOODMEN OF THE WORLD v. MUTH 
ET AL, (No. 46/733.) 


(Court of Chancery of New Jersey. March 6, 1920.) 
109 Atlantic Reporter, 853. 


1, INSURANCE — INSURER BY PAYMENT INTO COURT 
WAIVES DEFENSE THAT CLAIMANT WAS IMPROPERLY 
DESIGNATED AS BENEFICIARY. 


Fraternal organization by payment of proceeds into court on bill of 
interpleader waived its rights to resist claim of named beneficiary on 
ground that she was not one of those whom the member was authorized 
by the constitution and by-laws to have designated as beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


2. INSURANCE—THAT BENEFICIARY WAS INELIGIBLE DID 
NOT ENTITLE MEMBER’S HEIRS TO INSURANCE. 


The objection that beneficiary named did not belong to one of the 
classes from which beneficiary was to be chosen under the constitution 
and by-laws of fraterna! society could be raised only by the society, and 
would not entitle the member’s heirs to the proceeds of certificate upon 
payment thereof into court by the society. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


3. iNSURANCE--TEST AS TO EXISTENCE OF “INSURABLE IN- 
TEREST” STATED. 


In order that a beneficiary have an “insurable interest” in the life of 
insured, the continuance of the life of insured must be to beneficiary’s 
advantage or benefit, or insured must be under some obligation to render 
beneficiary care and assistance in time of need. 


(For other cases, see Insurance, Dec. Dig. § 767.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Insurable Interest.) 


4. INSURANCE—EQUITIES HELD IN FAVOR OF IMPROPERLY 
DESIGNATED PBENEFICIARY AS AGAINST MEMBER’S SIS- 
TERS. 

In action involving right to proceeds of fraternal benefit certificate 
paid into court on the society’s bill of interpleader, as between the named 
beneficiary, who was not a member of one of the classes from which bene- 
ficiary was to be chosen under the society’s constitution and by-laws, and 
the member’s sisters, held, that the proceeds would be awarded the named 
beneficiary, in view of the equities in the case. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


Bill of interpleader by the Sovereign Camp of the Woodmen of the 
oo against Bertha Muth and others. Judgment for defendant Bertha 
uth. 


Richard Stockton, of Newark, for defendant Muth. 
Samuel Schleimer, of Elizabeth, for defendants Henderson and oth- 
ers, 





Insurance Law Journal, Vol. 56. [Aug., 1920. 


LYONS v. LYONS et at, 


(Supreme Court of New York, Appellate Division, Fourth Department. 
May 5, 1920. 


182 New York Supplement, 212. 


1. INSURANCE—VOLUNTARY PAYMENT OF PREMIUMS BY 
THIRD PERSON GIVES NO RIGHTS .TO PROCEEDS OF 
POLICY. 


Voluntary payment by third person of dues and assessments in ar- 
rears, which ipso facto under the by-laws fully reinstated insured’s mem- 
bership, gave such third person no title to the insurance. 


(For other cases, see Insurance, Dec. Dig. § 797.) 


2. INSURANCE—THIRD PERSON, PAYING DUES AND ASSESS- 
MENTS, CAN CLAIM NO MORE THAN LIEN UPON IN- 
SURANCE MONEY. 

Payment by a third person of dues and assessments in arrears, and 
subsequent assessments and dues, even if not voluntary, could give such 
third person no more than a lien on the insurance money on the death 
of the insured. 


(For other cases, see Insurance, Dec. Dig. -§ 797.) 


4. INSURANCE — BENEFICIARY ACQUIRED VESTED INTER- 
EST. 


A beneficiary in a certificate of insurance, taken out in a fraternal 
benefit association in 1898, acquired a vested interest therein, on delivery 
of the same to her, that could not be affected by any. effort of insured to 
change the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


5. INSURANCE—STATUTE PERMITTING CHANGE OF BENE- 
FICIARIES COULD NOT IMPAIR PRIOR CONTRACT. 
Insurance Law, § 23], subd. 2, permitting an insured to change bene- 

ficiaries, could not impair a contract made prior to its passage. 
(For. other cases, See Insurance, Dec. Dig. § 770.) 


Appeal from Equity Term, Chautauqua County. 
Action by Neilie lyons against Delia Lyons and Mary Lyons. From 
a judgment in favor of the plaintiff, entered upon a decision of the court 


after a trial at Equity Term, defendants appeal. Judgment and order 
affirmed. 


Argued before Kruse, P. J., and Lambert, De Angelis, Hubbs, and 
Clark, JJ. 


Irving W. Cole and Meritt N. Baker, both of Buffalo, for appellants. 
Thomas P. Heffernan and Nugent & Heffernan, all of Dunkirk, , for 
respondent. 





In re Reilly’s Estate. 


IN RE REILLY’S ESTATE, 
(New York Surrogate’s Court, Bronx County. March 1920.) 
182 New York Supplement 221 


2 INSURANCE-—PAYMENT TO PERSON DEEMED ENTITLED 
BY INSURER DOES NOT INVEST PAYEE WITH OWNER- 
SHIP OF MONEY 
A provision in a life insurance policy that insurer might make pay- 

ment to any relative by blood, or connection by marriage of the insurer, 
or to any person appearing to the company entitled to the proceeds by 
reason of having incurred burial expenses or for other purposes, being 
for the protection of the insurance company only and for the purpose of 
facilitating payment, insurer cannot, by electing to pay one of the per- 
sons mentioned, invest that person with the absolute ownership of the 
moneys paid. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


3. INSURANCE—PERSON RECEIVING PAYMENT UNDER 
FACILITY OF PAYMENT CLAUSE NOT ENTITLED TO 
PROCEEDS, THOUGH SHE PAID THE PREMIUMS. 

Where an insurer had made payment to decendent’s sister under a clause 
providing for facility of payments, court cannot decree that title to such 
payment is in the payee, merely for the reason that she has paid the 
premiums on the policy. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Proceeding for discovery of property alleged to belong to the estate 
of Peter J. Reilly, deceased. Application granted in part. 


Albert H. Vitale, of New York City, for petitioner. 
Thomas P McLaughlin, of New York City, for respondent. 


EO 


CONNOR vy. DISTRICT GRAND LODGE No. 7, G. U. O. of O. F. 
IN AMERICA ET AL, (No. 447.) 


(Supreme Court of North Carolina. April 28, 1920.) 
102 Southeastern Reporter 881 


INSURANCE—LIFE CERTIFICATE NOT FORFEITED WHERE 
GRAND LODGE HAD MONEY IN HANDS OF ITS AGENT 
FOR PAYMENT OF PREMIUMS. 


In an action against a grand lodge on a life insurance certificate 
defended upon the ground that it lapsed for nonpayment of pemiums, 
where it was the local lodge’s duty to collect the premiums and there 
was due insured from it and in the hands of its secretary sufficient 
money from sick benefits to have paid them when due, such money was 
in the hands of the grand lodge through its agent, so that the certifi- 
cate was not forfeited. 


(For other cases, see Insurance, Dec. Dig. § 753[2].) 
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Appeal! from Superior Court, Mechlenburg County; Harding, Judge. 

E. R. Preston, of Charlotte, for appellant. 

Edgar W. Pharr, and Thaddens A. Adams, both of Charlotte, for 
appellees. 


AMERICAN NAT. INS. CO. v. MAYO. (No. 8345.) 


(Court of Civil Appeals of Texas. Dallas. March 13, 1920. Rehearing 
Denied April 17, 1920.) 


220 Southwestern Reporter 349 


1. INSURANCE—BURDEN ON INSURER TO SHOW DATE OF 
APPLICATION AS AFFECTING TRUTH OF STATEMENT 
MADE THEREIN. 

In an action on an insurance policy, where defendant claimed that 
insured had made a false answer to a question in her application re- 
garding prior rejections, the date of the application being important, 
the burden was on the insurer to sustain its claim as to the date of the 
application; application having been lost. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


2. INSURANCE—WHETHER INSURED FALSELY STATED 
THAT SHE HAD NOT BEEN PREVIOUSLY REJECTED 
HELD FOR JURY. 

_ In an action on an insurance policy, whether or not the insured 
falsely stated in the application that she had not been rejected by any 
other insurance company held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from Hunt County Court; A. J. Gates, Judge. 

Action by M. S. Mayo, guardian for Aileen Mayo, againt the Amer- 
ican National Insurance Company. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 


Clark & Sweeton, of Greenville, for appellant 
H. O. Norwood, of Greenville, for appellee. 


ROBERTS v. WICHITA SOUTHERN LIFEINS. CO. (No. 118-2982.) 
(Commission of Appeals of Texas, Section B. May 12, 1920.) 
221 Southwestern Reporter 268. 


1—INSURANCE—EVIDENCE HELD TO SHOW EXTENSION OF 
'- PREMIUM NOTE. 

In an action on life policy claimed by insurer to have lapsed, evi- 
dence held sufficient to warrant a finding that insurer had uncondition- 
ally extended premium note to a date beyond that of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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3. INSURANCE—EXTENDING TIME FOR PAYMENT OF PRE- 


ee HELD TO WAIVE RIGHT TO ENFORCE FORFEIT- 


If insurer on maturity of premium note offered to extend time for 
payment of insurance upon insured’s making a new application and ex- 
ecuting a new note, such offer, while not binding upon insurer until ac- 
cepted by insured, would nevertheless constitute a waiver on the part of 
insurer of the right to enforce forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


4. INSURANCE—INSURER HELD NOT TO HAVE EXERCISED 
apd OF FORFEITURE FOR NONPAYMENT (OF PRE- 
IUMS. 


That insurer on the day of insured’s death treated the policy as be- 
ing still in existence by sending insured a notice of the premium to be- 
come due, and the fact that nothing appeared on the books of insurer 
previous to such time showing that it had exercised its right of forfeiture 
for nonpayment of past-due premiums, held to show that insurer had 
not seen fit to exercise the right of forfeiture for nonpayment of premium. 


(For other cases, see Insurance, Dec. Dig. § 390.) 


Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Action by Mary E. Roberts against the Wichita Southern Life In- 
surance Company, Judgment for plaintiff was reversed by the Court of 
Civil Appeals (186 S. W. 411), and plaintiff brings error. Judgment 
of Court of Civil Appeals reversed, and that of district court affirmed. 


W. H. Murchison, of Haskell, and Theodore Mack, of Ft. Worth, for 
plaintiff in error. 


Carrigan, Montgomery & Britain, of Wichita Falls, and J. F. Wood- 
son and H. G. McConnell, both of Haskell, for defendant in error, 
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FIRE AND TORNADO. 


RAMIREZ y. UNITED FIREMEN’S INS. CO. OF PHILADELPHIA 
ET AL. (Civ. 2751.) 


(District Court of Appeal, Second District, Division 1, California. March 
6, 1920. Hearing Denied by Supreme Court May 3, 1920.) 


189 Pacific Reporter, 309. 


1, INSURANCE—CONDITION OF OWNERSHIP IN FIRE POL- 
ICY NOT BREACHED BY ONE IN POSSESSION UNDER 
CONTRACT TO PURCHASE. 

There was no breach of the policy condition of ownership of the 
property insured because he was in possession merely under a contract to 
purchase the property on monthly installments, though, owing to its in- 
formal character, he and the seller later entered into a more formal and 
complete contract in reference to the sale. 


(For other cases, see Insurance, Dec. Dig. § 282[8].) 


2. INSURANCE—PRELIMINARY PROOF OF LOSS WITHIN 

60 DAYS HELD WAIVED BY FIRE INSURER. 

Statement of fire insurer’s agent, after loss to insured, that he would 
attend to giving notice to company, followed by appearance of adjuster, 
who instructed insured as to making plat of rooms, with inventory of 
contents, held a waiver of policy provision insured should render pre- 
liminary proof of loss within 60 days, though adjuster later induced 
insured to sign stipulation, which he did not understand, on representa- 
tion it was act necessary in effecting settlement. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) 


Appeal from Superior Court; San Bernardino County; J. W. Curtis, 
Judge. 

Action by A. C. Ramirez against the United Firemen’s Insurance 
Company and the British America Assurance Company. From a judg- 
ment for plaintiff, defendants appeal. Affirmed. 


W. W.. Hindman, of Los Angeles, for appellants. 
A. S. Maloney and Fred A. Wilson, both of San Bernardino, for re- 
spondent. 


Suaw, J. On June 16 and 17, 1915, the defendant United Firemen’s 
Insurance company of Philadelphia issued to plaintiff two policies of 
fire insurance, one in the sum of $350 upon his dwelling house, and one 
for $1,000 on the furniture therein. Thereafter, by a contract of rein- 
surance, the defendant British America Assurance Company entered into 
a contract whereby it assumed the obligations of said first-named com- 
pany. Nearly two years thereafter, to wit, May 2, 1917, the house and 
cantents were destroyed by fire, and, in an action brought by plaintiff 
upon the policies judgment was rendered in his favor for $1,000, from 
which defendants appeal. 

[1] Appellants base their position upon two clauses of the policy; 
one relating to the title of the insured, and the other to the furnishing by 
him of sworn proofs of loss within a certain time. The policy contained 
among other provisions, the following: 

“This entire policy shall be void, * * * if the interest of the in- 
sured be other than unconditional and sole ownership.” 
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Following the allegation of the complaint, the court found: 

“That at the.time:of.the issuance of said policies of insurance. the 
plaintiff was,and continuously thereafter up to the time of the destruc- 
tion thereof by fire on the 2d day of May, 1917,” was the unconditional 
and sole owner of the property insured. 

This finding is attacked upon the ground that the evidence. is insuffi; 
cient to support the same. While there is some ,conflict in the , testi- 
mony, it appears from that produced. by plaintiff ‘that, while .not), the 
record owner of the property he was. at the time of the issuance of .the 
policies in possession thereof under a contract to purchase the, samé 
upon. monthly payments therefor, which agreement or contract was 
entered into and. possession of the property taken prior to. the issuance 
of the policies. This agreement was destroyed in the fire,. but plaintiff's 
testimony tends to show that under the memorandum. he . entered. into 
possession of the property, and was thereby obligated to..pay $1,150 
for the same, $50 of which was paid in cash and the remainder thereof 
to be paid at the rate. of $10 per month, in consideration of which the 
vendor. obligated himself upon the completion of.. ‘such payments to 
convey the property ,to’ plaintiff. The fact that, owing to its informal 
character, the vendor and vendee. at a later date, entered into .a more 
formal and complete contract in reference to the sale, in no wise detracts 
from the legal effect of the first contract under which, as appears from 
plaintiff’s testimony, such mutual obligations were assumed by the par- 
ties, and upon tthe authority of McCollough v.. Home - Insurance - Coi, 
155 Cal. 659, 102, Pac..814, 18 Ann. Cas. 862, and cases there cited,. this 
must be deemed sufficient to justify the finding of the court that there 
was no breach of the condition of ownership of the property: .in plain- 
tiff. 

[2] The policies contained a provision that— 


“Within sixty days after the commencement of the fire the’ insured 
shall render to the company at its main office in California named here- 
in preliminary proof of loss consisting of a written statement signed 
and sworn to by him setting forth: (a) His knowledge and’ belief as 
to the origin of the fire; (b) the interest of the insured ‘and of all 
others in the’ property.” 

This condition was not complied with, but the court* found, in sub 
stance, that defendants and each of them had actual knowledge and 
notice of said loss.and actual knowledge of the extent thereof, and that 
defendants and their agents, by reason of their conduct and statements 
to plaintiff, misled him as to the necessity of furnishing such proofs. 
and their acts, statements, and conduct constituted a waiver of the per- 
fromance by plaintiff of the condition of said policies as to the making 
of such proofs, These findings are likewise attacked upon the ground 
of insufficiency of the evidence to support them. The evidence bearing 
upon this issue shows that immediately after the fire ‘plaintiff saw Mr. 
Poole, the agent through whom he had procured the insurance policies, 
and had a conversation with him in regard to the giving and making 
of proof, wherein Poole told him “the company had by law 60 days, and 
he said, “You will hear from them,’ ” and that Poole said he would at- 
tend .to giving the notice; and in response to the question, “Did you rely 
upon him to inform the company ?” answered, “I did; I relied upon him 
all the time.” Mr. Poole did notify the company of the loss, in response 
to which Mr. Cote, the company’s adjuster appeared on the scere two or 
three. days after the fire, and, ascertaining that ‘the result of the fire 
was a total loss of the property, drew. a plan of the rooms in the house 
and told plaintiff to list the’ articles in each room, with the value. there- 
of, and give it to him, or send it to the. company, wih which demand 
plaintiff, after making the inventory in the manner required by the ad- 
juster, complied. Thereafter the adjuster met plaintiff while he was en- 
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gaged in driving a delivery wagon, and presented to him a document 
which, upon representation that it was necessary that he sign it in order 
“to get this thing straightened up, fire insurance straightened up,” he 
signed. Thereupon Mr. Cote, left, and plaintiff did not see him again. 

This paper which plaintiff signed was a stipulation to the effect 
that no step or measure taken and no act of the company or its agents 
should be deemed a waiver upon the part of the company of any of the 
conditions of the policies, unless the same were waived in writing by the 
president of the company. This agreement has no bearing upon the 
question before us. It has no reference to representations, act, or con- 
duct of the company or its agents calculated to lead the insured into the 
belief that such proofs were not required; indeed, to so hold would be 
in effect to sustain what might be the very means of accomplishing 
an intentional fraud upon plaintiff. In Joyce on Insurance, vol. 5, § 
3354, it is said 

“The general rule seems to be, however, that any act or series of 
acts upon the part of the insurer which tends to create a belief in the 
mind of the claimant under the policy that notice need not be given, 
or that proofs of loss will be unnecessary, will operate as a waiver, 
and release such claimant from a compliance with the provision.” 

And in Cooley’s Briefs on Insurance, vol. 4, p. 3526, it is said: 

“If the company investigates the loss on its own account, and so 
conducts itself with relation thereto as to show a satisfaction with the 
knowledge thus obtained,, or to induce reasonable belief in insured that 
it is so satisfied, and does not desire formal notice or proofs, it will 
amount to a waiver of such formalities.” 

To the same effect see AZtna Insurance Co. v. Shryer et al., 85 Ind. 
364, Massock v. Royal Insurance Co., 196 Ill. App. 394, and Sidebotham 
v. Merchants’ Fire Association, 41 Wash, 436, 83 Pac. 1028. 

That the statement of the insurance agent to the effect that he 
would attend to the matter of giving notice to the company, followed a 
few days thereafter by the appearance of the adjuster, who instructed 
plaintiff as to the making of a plat of the rooms, and directed him to 
make out an inventory showing the articles in each room, together with 
the value thereof, and to either give it to him or send it to the company, 
with which demand plaintiff complied, was well calculated to and did 
lead him to believe that a settlement would be made without further 
notice or proof, there can be no doubt; indeed, it is a fair inference 
that such was the purpose of the adjuster. The subsequent act of the 
adjuster in having plaintiff sign the stipulation, the words of which 
he says he did not understand, upon the representation that it was an 
act necessary in effecting the settlement, led him to believe that the 
company was demanding all that he was to do in order to obtain compen- 
sation for the loss of his property. Thus misled, he took no further 
steps until the expiration of the 60 days, when, hearing nothing further 
from the company, he wrote them, in response to which letter Mr. Cote, 
the adjuster, tersely stated that the “‘company denies all liability under 
the policies.” 

Where the question of the waiver of such provision is involved, 
an appellate court should not, in order to reverse the judgment, scan 
too closely the evidence upon which the trial court refused to declare 
a technical forfeiture. This is especially true where, as in the instant 
case, the plaintiff, due to the acts and conduct of defendants and their 
agents in assuming a duty toward him not devolving upon them, was 
thereby led to believe they had directed his attention to the doing of 
all _ was required to entitle him to compensation for the loss sus- 
tained. 

The judgment is affirmed. 

We concur: Conrey, P. J.; James, J. 
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FIRST NAT. FIRE INS. CO OF THE UNITED STATES v. 
BURNETT. 


(Supreme Court of Florida. April 1, 1920.) 
84 Southern Reporter, 382. 


(Syllabus by, the Court.) 
1, INSURANCE—FIRE POLICY CONSTRUED: TO MAKE RE- 
TURN OR TENDER OF UNEARNED PREMICM CONDITION 
PRECEDENT TO CANC! *.LATILON 


The clause in a New York standard policy of fire insurance that 
“This policy shall be canceled at any time at the request of the insured; 
or by the company giving five days notice of such cancellation; if this 
policy shall be canceled as hereinbefore provided, or become void or 
cease, the premium having been actually paid, the unearned portion shall 
be returned on surrender of this policy or last renewal, this company re- 
taining the customary short rate, except that when this policy is canceled 
by this company by giving notice, it shall retain only the pro rata pre- 
mium”—construed. 

Held, that, where an insurance company seeks to cancel a policy 
by giving five ‘days notice, the return or tender by the compary of the 
ynearned portion of the premium is a condition precedent to the cancella- 
tion of the policy. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


2. INSURANCE—INSURER’'S DRAFT UPON ITSELF IS NOT. A 
PAYMENT OR TENDER OF UNEARNED PREMIUM ON 
CANCELLATION. 


Under a provision in the policy for the return of the pro rata portion 
of the unearned premium when the policy is canceled by the company by 
giving notice, a draft drawn by the insurance company upon itself is not 
a sufficient payment or tender, in the absence of anything to shcw that 
the insured waived his right to require the return or tender of the un- 
earned portion of the premium. 


(For other cases, see Insurance, Dec. Dig. 230.) 


3. INSURANCE—PLEA NOT AVERRING THAT INSURED ON 
CANCELLATION ACCEPTED INSURER’S DRAFT ON IT- 
SELF WAS DEMURRABLE. 


In the absence of an avernment in a plea that the insured accepted 
the company’s draft drawn on itself or did any act that would show 
a waiver of his right to require the return or tender of such unearned por- 
tion, a demurrer to the plea was properly sustained, 


(For other cases, see Insurance, Dec. Dig. § 640[1].) 


4. INSURANCE—BURDEN IS ON INSURER TO SHOW THAT 
CHANGE IN OCCUPANCY INCREASED THE HAZARD; EVI- 
DENCF HELD TO SUSTAIN BURDEN OF SHOWING THAT 
CHANGED OCCUPANCY INCREASED THE HAZARP 


Where a plea in an action on a fire insurance policy sets out the 
stipulation that it would be void “if the hazard be increased by. any 
means within the control or knowledge of the insured,” and avers a 
breach thereof by plaintiff, in that he removed from the premises, and 
by his own act changed the occupancy from that of owner to tennant 
occupancy, and thereby increased the risk of loss and damage in the 
insured property and the hazard of the defendant, and the replication 
admits the change of occupancy but denies that it increased the risk 
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or hazard, the burden of proof is on the defendant to show by fair 
preponderance of the testimony that the change in occupancy from 
that of owner to tennant occupancy increased the hazard. 

Held, that the testimony of the defendant sustained the burden. 


(For other cases, see Insurance, Dec. Dig. §§ 646[2], 665[3].) 


Error to Circuit Court, Suwannee County; M. F. Horne, Judge. 

Action by T. A. Burnett against the First National Fire Insurance 
Company of the United States. Judgment for plaintiff, and defendant 
brings error. Reversed, and a. new trial granted. : 


Reynolds & Rogers, of Jacksonville, for plaintiff in error. 
' C. D..Blackwell, of West Palm Beach, for defendant in error. 


Browne, C. J. T. A. Burnett, the defendant in error, obtained a 
judgment against the First National Fire Insurance Company of the 
United States on a fire insurance policy, and the case is here on writ of 
error. 

The first question presented arises on the construction of this clause 
in what is known as a New York standard policy: 

“This policy shall be canceled at any time at the request of the in- 
sured; or by the company giving five days’ notice of such cancellation; if 
this policy shall be canceled as hereinbefore provided, or become void .or 
cease, the premium having been actually paid, the unearned portion shall 
be returned on surrender of this policy or last renewal, this company 
retaining the customary short rate; except that when this policy is can- 
celed by this company by giving notice, it shall retain only the pro rata 
premium.” 

The defendant’s second amended plea set out this clause, and averred 
that on February 17, 1917, the plaintiff received from the insurer notice 
of its cancellation of the policy, and that a draft for $7.64 being the full 
amount of the unearned premium on the policy for the unexpired term 
was inclosed, and that it would be honored on presentation, provided the 
policy was attached thereto, and that thereby the policy became by its 
terms null and void on February 22, 1917. A demurrer to this plea was 
sustained, and this is made the basis of the first assignment of error. 

[1,2] The questions presented by this assignment are: (1) Whether 
an insurance company desiring to cancel a policy by giving five days’ 
notice must return or tender at the time the pro rata of the premium 
paid by the insured, as a condition precedent to the cancellation; and (2) 
was the company’s draft upon itself, on which was noted that the draft 
would not be honored unless the policy was attached thereto, a sufficient 
return or tender of the unearned portion of the premium? 

The first part of this question has been before the courts of this 
country so frequently, and has been so fully discussed, that no useful 
purpose would be served by an extended argument by this court, and we 
will content ourselves with a very brief. reference to the authorities, and 
announce our conclusion. 

The clause under consideration is part of the standard form of in- 
surance contract adopted by the state of New York to be used by insur- 
ance companies in that state, and is the form adopted by fire underwriters 
for use in Florida. 

The question before us has had the careful consideration of the New 
York courts, where the rule is now settled that the return of. tender 
by the company of the unearned portion of the premium is a condition 
precedent to the cancellation of the policy. Nitsch v. American Cent. 
Ins! Co., 152 N. Y. 635, 46 N. E. 1149; Tisdell v. New Hampshire. Fire 
Ins. Co., 155 N. Y. 163, 49 N. E. 664, 40 L. R. A. 765; Buckley v. Citizens’ 
Ins:-Co. of Missouri, 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.)} 889. 

In the Buckley Case, supra, the court said: 
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“It is a question of vital importance to the insurer and the insured 
as to the precise meaning of the cancellation clause in the standard policy. 
The situation is not a complicated one and the court desires to so construe 
the clause that its meaning may be made clear. If the insurance company 
desires to cancel it must, as we have held in the cases cited, not only give 
the notice required, but accompany it by the payment or tender of the 
pro rata amount of the unearned premium; it cannot legally demand of 
= insured the surrender of the policy and its cancellation until this is 

one.” 


In the case of Taylor v. Insurance Co. of North America, 25 Okl. 92, 
105 Pac. 354, 138 Am. St. Rep. 906, there is a very full presentation of the 
authorities in the opinion of the court, and the dissenting opinion of Mr. 
Justice Dunn. See, also, German Union Fire Ins. ‘Co. of Baltimore v. 
Clarke, 116 Md. 622, &2 Atl. 974, 39 L. R. A. (N. S.) 829, Ann. Cas. 
1913D, 488. 


We will not undertake to say where that mystical, mythical thing the 
“weight of authority” lies, but there is abundant authority and good 
reasons for the construction we place upon this clause, which is that the 
stipulation in the policy for its cancellation by the company requires a 
return or tender of the unearned premiums as a condition precedent to 
the right of the insurer to cancel the policy. 

[3] The next question presented by this assignment is: Was the 
receipt by the insured of the draft drawn by the insurance company upon 
itself sufficient, in the absence of any averment in the plea that the 
insured accepted the draft, or did any act that would show a waiver of 
his right to require the return or tender of the unearned portion of the 
premium? The plea does not aver that the plaintiff accepted the draft 
or that he did any act that could be construed into a waiver of any of his 
rights. The plea therefore set up no proper defense, and there was no 
error in sustaining the demurrer to it. 

[4] The defendant filed third, fourth, and fifth amended pleas, to 
which special replications were made. As substantially the same question 
was raised by these pleas, we will discuss only the third. 

This plea set up a condition in the policy that it should be void “if the 
hazard be increased by any means within the control or knowledge of the 
insured,” and averred a breach thereof by plaintiff in that he removed 
from the premises, and by his own act caused the insured dwelling house 
to be occupied and possessed by a tenant at some time unknown to the 
insurer, and did thereby increase the risk of loss and damage to the 
insured property, and the hazard of the defendant. 

The special replication to this plea admitted that plaintiff had removed 
from the insured dwelling house and caused it to be occupied and possessed 
by a tenant, but denied that he thereby increased the risk of loss by fire 
and damage to the insured property, and denied that he thereby increased 
the hazard of the defendant.. Under this plea the burden was upon the 
defendant to show by a fair preponderance of the evidence that the change 
in the occupancy of the insured premises from that of the dwelling house 
of the owner, to that of a tenant, increased the hazard, and, when he met 
this burden by a fair preponderance of the evidence, the burden shifted 
to the plaintiff to show that the change of occupancy did not increase 
the hazard. The only testimony on this point is that of the defendant’s 
witness McCormack, who testified that he had been more or less engaged 
in the insurance business all his life and had been local agent of this 
company in Live Oak for seven years, and that tenant occupancy is con- 
sidered more hazardous than occupancy by the owner; that he based this 
statement upon having seen the record of various insurance companies 
that show the loss ratios on tenant occupancy of property to be very 
much greater than the ratios on property occupied by the owners; and 
that his knowledge of these facts, together wiih his own experience, was 
what he based his opinion upon. 


Vol. LVI—11. 
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We think this testimony met the burden assumed by the defendant’s 
third plea. The plaintiff made no attempt to contradict or offset this 
testimony, and the defendant having sustained his plea was entitled to a 
verdict. 

The judgment is reversed, and a new trial granted. 

Taylor, Whitfield, Ellis, and West, JJ., concur. 


EIKELBERGER v. INSURANCE CO. OF NORTH AMERICA. 
(No. 22328.) 


(Supreme Court of Kansas. Dec. 6, 1919.) 
189 Pacific Reporter, 139. 


(Syllabus by the Court.) 


1. INSURANCE-—-PROVISION AGAINST LIABILITY DURING DE- 
FAULT IN PREMIUMS REASONABLE. -: 


Where a fire insurance contract provides that the insurance company 
shall not be liable for losses occurring, while the payment of the insurance 
premium note is in default, such provision is reasonable and must be en- 
forced according to its terms. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE — NO LIABILITY FOR LOSS DURING DEFAULT 
ON PREMIUM NOTE. 


Where a fire insurance contract provides that the insurance shall be 
suspended while payment of the promissory note given for the insurance 
premium is in default, but that payment of such past-due premium note 
shall revive the policy for the remainder of the original period of insur- 
ance, a fire loss occurring during the time the payment of the promissory 
note was in — does not constitute a liability against the insurance 
company. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


3. INSURANCE — NOTICE OF LOSS GIVEN TO INSURER’S 
SOLICITING AND COLLECTING AGENT UNSUFFICIENT. 
Notice by the holder of an insurance policy to a soliciting agent and 

collector of debts for an insurance company, informing him that the as- 

sured had suffered a loss, does not constitute notice to the company, es- 
pecially when that agent whose powers were e thus limited did not inform 
the company. 


(For other cases, see Insurance, Dec. Dig. § 538.) 


4. INSURANCE--INSURER NOT LIABLE ON PAYMENT OF DE- 

FAULTED PREMIUM NOTE AFTER LOSS. 

Payment of a defaulted premium note after the maker of the note 
suifered a fire loss does not render an insurance company liable for the 
loss, where the insurance contract provides that such payment merely re- 
vives the insurance, such revivor to begin from the time of payment. 

(For other cases, see Insurance, Dec. Dig. § 392[7].) 

5. INSURANCE--NO WAIVER OF NONLIABILITY FOR LOSS 


DURING DEFAULT ON PREMIUM NOTE BY RETENTION 
TEMPORARILY OF DEFAULTED NOTE. 


An insurance company which accepted a promissory note for a con- 
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tract of insurance and furnished insurance thereunder until default was 
made in the payment of the note does not waive its right of nonliability 
for a loss occurring after such default by temporarily retaining the note 
until the insurance policy is surrendered. 


(For other cases, see Insurance, Dec. Dig. § 392[10].) 


Appeal from District Court, Saline County. 

Action by M. L. Eikelberger against the Insurance Company of North 
America. Verdict and judgment for plaintiff, and defendant appeals. 
Reversed, and cause remanded, with instructions to enter judgment for 
defendant. 


_ Stone, McDermott & Caster, of Topeka, F. H. Gamble, of Kansas 
City, Mo., and Robt. L. Webb, of Winfield, for appellant. 
Z. C. Millikin, of Salina, for appellee. 


Dawson, J. This is an action on a fire insurance policy. The pay- 
ment of the insurance premium was in default at the time of the fire, and 
the defendant denied liability. 

The plaintiff is a Scott county farmer. On May 5, 1916, he procured 
from defendant a three-year fire insurance policy which insured his 
horses, cattle, farm machinery, grain, and feed. In payment for this 
policy plaintiff executed and delivered to defendant his promissory note 
for $39.40, payable December 1, 1916. The insurance policy contained 
the following’ provision: 

“But it is expressly agreed that this company shall not be liable for 
any loss or damage that may occur to the property herein mentioned while 
any promissory note or obligation, given for the premium, remains past 
due and unpaid. * * * And it is expressly agreed that * * * a 
receipt from the said Chicago office of the company for the payment of 
any past-due note or notes must be received by the insured before there 
can be a revival of the policy, such revival to begin from the time of 
said payment, and in no case to carry the insurance beyond the end of 
the original term of this policy.” 

The plaintiff failed to pay his note when due and’ had not paid it 
when on the night of February 22, 1917, a fire consumed most of the 
property which had been covered by the insurance. At 2 a. m. the fol- 
lowing day plaintiff went to Salina to see W. D. Mitchell, the defendant’s 
agent, about his insurance, but failed to meet him. The plaintiff testified 
that the day before the fire he had sent his check to his son in Salina, 
together with a new note for $20, to pay the defaulted insurance note, and 
the son gave the defendant’s agent the check and new note some 24 hours 
after the fire, and the son at the same time told the agent that his father 
had suffered a loss. 

Other details of some possible significance are that on December 15, 
1916, the defendant sent plaintiff’s defaulted note to Mitchell at Salina 
for collection. On January 16, 1917, Mitchell wrote to plaintiff, inclosing 
a new note for $20, requesting plaintiff to sign and return it and to send 
therewith his check for the balance, $19.40, saying also: 

“We will then extend the note to August 1, 1917. Now please let me 
hear from you by return mail.” 

When Mitchell received plaintiff’s check and note after the fire, he 
forwarded them to the defendant, but the defendant company had not 
then learned of the fire, unless the statement of plaintiff’s son to Mitchell 
that his father had a loss was notice to the company. 

Mitchell was a soliciting agent for the defendant. His duties were 
to procure and forward applications for insurance to the company. 
Policies were issued by the company and sent to him, and he countersigned 
and delivered them. If he took notes in payment for insurance he for- 
warded them to the company. He testified: 





162 insurance Law Journal, Vol. 56. [Aug., 1920. 


“That if the premium notes were not paid about the 15th of the 
month after they were due, they were returned to him for collection, 
and that he procured settlement for the notes either in money or renewals 
or both and made return to the company. * * * 

“Q. Who gave you the [plaintiff’s second] note? * * * A. The 
aoe I think—that is, the boy. * * * He told me that his father had a 
oss. 

“Q. Did he tell you the character of the loss? A. No; he didn’t 
give me any information. He just simply said that he had a loss. * * * 
Well, why I didn’t report it, they got a regular form for reporting it, 
and that requires considerable information of the amount of property, 
what kind of property, and so on, a full description, so they have a little 
history of it, and I didn’t have a particle of history. That is the reason 
why I didn’t report it, and I thought he would attend to that himself. 
* * * JT don’t remember exactly what all he did tell me; but there wasn’t 
are information in regard to the property, only that his father had had a 
loss. 

When the defendant learned the true state of affairs, it wrote to 
plaintiff : 


“You well know that under the conditions of the policy this company 
is not liable for loss that may occur while a premium note is overdue 
and unpaid. Had you not suppressed the information of the occurrence 
of the fire, but dealt fairly with us, we would not have accepted your 
money in payment of the delinquent premium note, and are returning 
herewith twenty ($20) dollars in currency, as well as your note for 
the balance of the original premium note. Because of the happening of 
the fire, we have no intention of pressing the collection of the original 
note, and will hold it simply for the surrender of the policy. If the 
policy is returned to us we will mark your premium note void, and mail 
it to you.” 

The jury’s verdict was in favor of plaintiff, and the trial court gave 
judgment thereon. 


Such of defendant’s assignment of errors as need consideration will 
be noted. 

[1-4] Under the terms of this insurance policy and the facts developed 
in relation thereto, was the plaintiff’s property covered by insurance at 
the time of the fire? One of the provisions of the contract of insurance 
between the plaintiff and defendant was that the defendant was not to be 
obligated to plaintiff for any loss occurring while the plaitniff was in 
default of payment of his premium note. There is nothing unreasonable 
about that provision. 19 Cyc. 773, 774. An insurance company cannot pay 
losses except out of the money it collects from its patrons. The homely 
saying that “one cannot get blood out of a turnip” is just as applicable 
to insurance companies as to other sorts of business. By the terms of 
the contract between the parties the plaintiff’s property was insured abso- 
lutely until December 1, 1916. If he paid his note on or before that 
date, his insurance was to continue in force for the remainder of a three- 
vear period. If he defaulted in that payment, the insurance was to be 
in abeyance; the company was not to be liable for any loss that might 
occur while the premium note remained in default. But by the specific 
terms of the contract, if after default of payment the premium note 
should later be paid, the insurance was to be revived, “such revival to 
begin from the term of the payment.” 


Unless some of the matters urged by appellee will bridge this gap, 
it seems that the plaintiff ought not to recover. Continental Ins. Co. v. 
Daly, Adm’x, 33 Kan. 601, 7 Pac. 158; Lightner v. Insurance Co., 97 Kan. 
97, 101, 154 Pac. 227; Hill v. Farmers’ Mutual Fire-Ins: Co., 129 Mich. 
141, 88 N. W. 392; Houston v. Farmers’ & Merchants’ Ins. Co., 64 Neb. 
138, 89 N. W. 635: Southern Mutual Ins. Co. v. Taylor, 33 Grat. (Va.) 
743; 19 Cyc. 773. 
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In Continental Ins. Co. v. Daly, Adm’v, supra, Justice Johnston, now 
Chief Justice, speaking for the court, said: 


“That the provision prescribing a forfeiture of the policy in. case 
of the failure to pay the premium note when it became due was reason- 
able and just, and a contract the parties were capable of making, cannot 
be denied. The premium is the consideration that induces the insurer to 
assume the risk; its prompt payment is essential to the success of the 
insurance business, and necessary to enable insurance companies to com- 
ply with the contracts entered into with their patrons. To promote 
punctuality in the payment of premiums, and enable them to meet their 
engagements, insurance companies usually contract with the assured that 
a neglect to pay the premium or premium notes when they fall due will, 
if a loss occurs during the default, operate as a forfeiture of the insur- 
ance money. In a policy containing a stipulation of this character time 
is material and of the essence of the contract, and a failure to make 
payment at the time therein agreed, where there is no waiver of that 


condition of the policy, will absolve the insurance company from liability.” 
33 Kan. 605, 7 Pac. 160. 


It is argued for appellee that the efforts of Mitchell, defendant’s 
solicitor and collection agent, to secure collection or renewal of the 
plaintiff’s defaulted note, was inconsistent with defendant’s contention that 
the insurance was suspended after December 1, 1916. We think not. 
The effect of Mitchell’s proposition, if accepted, was clearly outlined in 
the contract of insurance—that payment would renew and reinstate the 
insurance for the remainder of the three-year term. Moreover, Mitchell’s 
offer to accept part cash and a renewal note as satisfaction of the defaulted 
note required a prompt answer. “Please let me hear from you by return 
mail,” he said. This offer, which was dependent upon a prompt response, 
was ignored for several weeks. An offer unaccepted is of no consequence ; 
and to be effective something more potent than this will have to be de- 
veloped affecting the contract provision that the company should not be 
liable for losses occvrring while the payment was in default. 


[5] What about a waiver? In Insurance Co. v. Ferguson, 78 Kan. 
791, 798, 98 Pac. 231, the defendant insurance company, after notice of the 
fire and after having received the report of its own adjuster, accepted 
payment of a premium assessment, and was held to have knowingly 
waived the forfeiture. Moreover, in that case there was a shifting of the 
grounds of its denial of liability. It is argued that the agent Mitchell 
was authorized to collect the entire premium, and that he did so, and 
sent the check and renewal note to the company, and that the agent knew 
something about the plaintiff’s loss at the time he accepted the check and 
renewal note. This does not constitute a waiver. The plaintiff owed 
the original note. There was a valid consideration for it.’ He 
had received insurance protection from May 5th until December 
lst for that note. After default he had but to pay it to effect a 
restoration of his insurance for the remainder of a three-year term; 
such restoration beginning with the date of payment. The contract 
between the parties leaves practically nothing for the court to interpret. 
The insurer and insured made their own bargain, and so long as the court 
discovers nothing unreasonable about that bargain, it is bound to respect 
and enforce it. Mitchell was not such an agent of the company as to bind 
the company with notice of the fire. The company had other agents to 
attend to matters of fire losses, and one of these was sent to the scene of 
the fire to investigate the loss; and it has been settled in this state that 
notice to an agent of limited powers does not bind the agent’s principal on 
matters wholly unrelated to that agent’s powers. 


“A local soliciting agent without authority to write or issue policies, 
but who merely procures applications, collects premiums, and sometimes 
delivers policies when payments are made, is not a general agent of the 
insurer, and his knowledge that other insurance has been subsequently 
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taken is not chargeable to the insurer; nor did the insurer herein in any 
way waive or abrogate the condition which was violated by the insured.” 
Pettijohn v, Insurance Co., 100 Kan. 482, 164 Pac. 1096, syl. 2. 

If this contention needed a further answer, it might be observed that 
Mitchell knew next to nothing about the loss. The plaintiff’s son merely 
told him there had been a loss, but neither the nature nor extent of that 
loss was communicated to Mitchell, and the latter gave a manifestly 
sufficient reason why he did not report the loss to his company. 

Furthermore, as the insurance was suspended while the loss occurred, 
Mitchell did not need to inform the company; for the only effect of the 
payment of the delinquent note would be to revive the policy for the 
remainder of the three-year term, such revivor beginning with the date 
of payment. 

It is finally urged as an element of waiver that the company still 
retains the original note. The company’s attitude touching that note is 
outlined in its letter to plaintiff quoted above. That attitude is more 
favorable to plaintiff than exact justice requires. Part of the premium 
was earned before the note was in default and while the insurance con- 
tract was still in force. If defendant does cancel and deliver the original 
note on surrender of the policy, it will have received nothing for having 
carried plaintiff’s insurance from May until December. 

[6] The court is constrained to hold that a painstaking search of this 
record fails to disclose the elements essential to a waiver. “A waiver of 
a contract right is a voluntary and intentional renunciation of it, and 
some positive act Or some positive inaction inconsistent with the contract 
right is necessary to create the waiver. Long v. Clark, 90 Kan. 535, 135 
Pac. 673; 40 Cyc, 253-263; 8 Words and Phrases, 7375-7381.” Street 
Lighting Co. v. City of Wichita, 101 Kan. 452, 460, 168 Pac. 1090, 1094. 

The judgment is reversed, and the cause remanded, with instructions 
to enter judgment for defendant. 


STOCKTON NAT. BANK v. HOME INS. CO. OF NEW YORK. 
(No, 22656. ) 


(Supreme Court of Kansas. May 3, 1920.) 
189 Pacific Reporter, 913. 


(Syllabus by the Court.) 


1, INSURANCE — SECOND MORTGAGEE PURCHASING AT 
FORECLOSURE CANNOT CLAIM INSURANCE PROCEEDS 
AFTER LOSS OF PROPERTY BY FIRE DURING REDEMP- 
TION PERIOD. 


Where property is insured by the mortgagor for his own benefit with 
a loss payable clause in favor of the mortgagee, and the mortgagor de- 
faults and the property is sold under foreclosure proceedings, and during 
the redemption ‘period the property is destroyed by fire, it is held that 
the purchaser of the property at the foreclosure sale cannot maintain an 
action against the insurance company to recover the insurance, and that 
he has no claim to the proceeds of such insurance on the theory of as- 
signment or subrogation or otherwise. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
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(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—PURCHASER AT FORECLOSURE SALE SUB- 
JECT TO REDEMPTION HAS AN INSURABLE INTEREST. 
Where a mortgagor insured property for his own benefit with a loss 

payable clause in favor of mortgagee, and the mortgage was foreclosed, 

the purchaser at the sheriff’s sale, subject to redemption, had an insurable 
interest, and so might protect himself by insurance. 
(For other cases, see Insurance, Dec. Dig. § 115[2].) 


Dawson, J., dissenting. 


Appeal from District Court, Rooks County. 
Action by the Stockton National Bank against the Home Insurance 
Company of New York. Judgment for defendant, and plaintiff appeals. 


Affirmed. 


W. B. Ham, of Stockton, for appellant. 
Fyke, Snider & Hume, of Kansas City, Mo, and O. O. Osborn, of 


Stockton, for appellee. 


Dawson, J. This was an action to recover on a fire insurance policy. 

[1] The late Henry Cooley of Rooks county purchased a policy of 
fire insurance upon his farmhouse and barn, and also upon his household 
goods. The farm was subject to a first mortgage in favor of J. R. 
Loomis, and with the insurance company’s consent the insurance on the 
farmhouse was to be payable to the mortgagee as his interest might 
appear. The plaintiff, the Stockton National Bank, held a second mortgage 
on the farm. Cooley died, and Loomis brought suit to foreclose his mort- 
gage. The bank, as junior mortgagee, was impleaded, and its second 
mortgage was also foreclosed. The sum of the two mortgages was 
about all that the farm was worth, and to protect its lien the bank bought 
the farm at the foreclosure sale. During the redemption period the farm- 
house and its contents were burned. The widow of Cooley, his adminis- 
tratrix, collected the insurance on the household goods, and the bank as 
purchaser at the foreclosure sale claimed to be subrogated to the interest 
of Loomis, the first mortgagee, and demanded payment of the insurance 
on the farmhouse. The insurance company denied liability. Action was 
begun, issues were joined, and the trial court gave judgment for defendant 
on the pleadings and upon the opening statement of counsel for the bank. 
Hence this appeal. 

A majority of this court hold that the judgment of the trial court 
was correct. The purchaser of the insured property at the sheriff’s sale 
had no legal claim upon the insurance policy which covered the property 
for the benefit of the mortgagor and mortgagee, nor was it subrogated 
to the rights of the mortgagee in the proceeds of the insurance. 

[2] An insurance policy is a personal obligation between the insurance 
company and those with whom it chooses to bargain. It was willing to 
carry the risk for Cooley and his original creditor, and bound itself to do 
so; but it never did obligate itself to carry the fire risk on the property 
for any purchaser of the property at sheriff’s sale if the owner of it became 
so indifferent in regard to the property as to permit it to be sold under 
mortgage foreclosure. An insurance company may be perfectly willing 
to carry insurance on a mortgaged property and also willing to protect 
the interest of the mortgagee, where the mortgagor is diligently caring for 
the property, keeping the interest paid up on the mortgage, keeping the 
taxes paid, and the property in repair; but the insurance hazard is or 
may be much different and much greater when the mortgagor has so far 
defaulted as to permit the property to be sold by the sheriff under fore- 
closure proceedings. The insurance company is not bound to carry such 
a risk without expressly consenting thereto, and without the payment of 
a larger premium rate for the possibly greater moral hazard involved: 
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The purchaser at the sheriff’s sale, although that sale was conditional 
and the property was subject to redemption, had an insurable interest 
which he himself might have protected by insurance (Deming Inv. Co. v. 
Dickerman, 63 Kan. 728, 66 Pac. 1029, 88 Am. St. Rep. 265; Joyce on Law 
of Insurance, vol. 2 [2d Ed.] § 98la); but that interest was not covered 
by the policy issued for the benefit of the mortgagor and the original 
mortgagee. Note in 6 L. R. A. (N. S.) 448; 2 Joyce, § 1046. The learned 
trial judge in this case delivered a written opinion, in which he noted that 
our reports had no precedent to govern this precise question. He was 
guided by the analogy and doctrine which he drew from the case of Lett 
v. G. F. Ins. Co., 125 N. Y. 82 (25 N. E. 1088) part of the syllabus of 
which reads: 

“A policy of fire insurance is a personal contract by which the insurer 
undertakes to indemnify the assured against loss, in a manner and subject 
to conditions therein described. The obligation does not pass with the 
insured property to an assignee or purchaser thereof without the consent 
of the insurer, and such consent alone can, in case of a transfer, keep in 
life the agreement. 

“Defendant issued a policy of insurance to B. upon his property, loss 
being made payable to A., as mortgagee. B. subsequently conveyed the 
property subject to the mortgage, and his grantee conveyed to plaintiff. 
At the time of such conveyance, B. executed to plaintiff an assignment of 
his interest in the policy. No consent to the change of title was indorsed 
by defendant upon the policy, although such consent was made by the policy 
a condition of its continuance in force. On application of plaintiff for a 
consent, he was told by an officer of plaintiff that the policy had been 
canceled. This was not, in fact, true. Thereupon plaintiff took out a 
policy for the same amount in another company, and demanded from B. 
a return of the allowance for premium made to him upon the transfer of 
the policy. In an action upon the policy, held that it was invalidated by 
the failure to obtain defendant’s consent to the change of title, and that 
there was nothing from which such consent, or a waiver of the condition, 
could be inferred; also, that defendant acquired no interest by his assign- 
ment from B., as the latter had no interest at that time in the policy; it 
having become void by his act.” 

The judgment of the trial court is affirmed. 

Johnston, C. J., and Burch, Mason, Porter, West, and Marshall, JJ., 
concurring. 


Dawson, J. (dissenting). With the general doctrine that an insurance 
policy is a personal contract, and that the insurance company is not bound 
where it has not contracted to be bound, nor beyond the scope of its 
obligation, I agree. My objection to this decision is that I think it over- 
looks the long road with the courts, even this court, have already traveled 
away from the primitive theory of personal contract touching the liability 
of insurance companies, in considering the interest of mortgagees of in- 
sured property and their assignees. In Loan Association v. Insurance Co., 
74 Kan. 272, 86 Pac. 142, the owner of a house in Ft. Scott mortgaged it 
to a loan association, and took out a fire insurance policy to protect himself 
and the mortgagee. Later the morfgagor assigned his interest in the 
insurance policy to a trustee, the insurance company assenting. The 
property was injured by fire. The trustee declined to make proof of loss, 
and conveyed the property to the mortgagee. The insurance company 
resisted payment of insurance to the mortgagee, on one ground, among 
others, that there was a change of ownership to which it has not assented. 
This court said: 

“The liability of the insurance company is in no way affected thereby ; 
it remains the same as if the mortgagor had retained the title to the land. 
The deed was taken by the association simply as security for the debt of 
the mortgagor, and this was one step toward a realization thereof. * * * 

“As to the claim that the loan association was bound by the mortgage 
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clause to inform the insurance company of all changes in the ownership of 
the property, it is sufficient to say that in this state it has been held that 
the acquisition of the legal title to insured property by the mortgagee is 
not such a change of ownership as is contemplated by the provisions of 
this mortgage clause (Dodge v. Hamburg-Bremen Fire Ins. Co., 4 Kan. 
App. 415, 46 Pac. 25; Insurance Co. v. Ward, 50 Kan. 346, 31 Pac. 1079; 
Insurance Co. v. Boardman, 58 Kan. 339, 49 Pac. 92), and therefore, the 
omission is not material.” 74 Kan. 277, 278, 86 Pac. 144. 

This court has held that the foreclosure and sale of insured property 
to the mortgagee is not such a sale or assignment as will avoid the 
insurance because of want of the express consent of the insurance company. 
The right of the mortgagee, whether before sale or after sale, but before 
the expiration of the redemption: period, has been declared to be “an 
equitable lien upon the proceeds of the policy” where a loss occurs. 
Chipman v. Carroll, 53 Kan. 163, 35 Pac. 1109, 25 L. R. A. 305. 

Part of the syllabus in Bank v. Insurance Co., 91 Kan. 18, 137 Pac. 78, 
49 L. R. A. (N. S.) 972, reads: 

“A mortgage clause that the loss, if any, shall be payable to the 
mortgagee as his interest may appear, ‘subject, however, to all the terms 
and conditions of this policy,’ does not relieve the insurer from liability 
upon a policy containing a condition that it shall be avoided by proceedings 
to foreclose any mortgage on the property—the insuring of a mortgage 
lien being sufficient indication that the company must have contemplated a 
possible or probable foreclosure.” Syl. par. 3. 

In Jones v. Insurance Co., 94 Kan. 235, 236, 146 Pac. 354, it was held 
that the commencement of foreclosure proceedings did not avoid an 
insurance policy purchased by the mortgagor for his own benefit and that 
of his mortgagee. Mr. Justice Marshall, speaking for the court, said: 

“Of what use is insurance held by a mortgagee on mortgaged property 
if the commencement of foreclosure proceedings vitiates the policy? An 
insurance policy held by a mortgagee, under a mortgage clause, as above 
set out, contemplates that there may be a foreclosure of the mortgage.” 

To that observation it could pertinently be added that the insurance 
company must have contemplated that somebody, not necessarily the mort- 
gagee, would become the purchaser at the foreclosure sale. 

In Whiting v. Burkhardt, 178 Mass. 535, 60 N. E. 1,52 L. R. A. 788, 
86 Am. St. Rep. 503, it was held that the assignment of a mortgage on 
property covered by insurance, under a loss payable clause, conveyed to 
the assignee an assignment of the proceeds of the insurance policy. It 
was held that such assignment was not a transfer of the policy in violation 
of the contract, which stipulated that the policy should be void if assigned 
without the assent of the insurance company in writing, but merely an 
assignment of the right to receive the proceeds as security for the mortgage 
debt. One section of the syllabus reads: 


“One to whom an insurance policy is payable as ‘mortgagee, as his 
interest may appear’ may assign to the assignee of the mortgage the right 
to receive on the same terms the proceeds of the policy.” 

See, also, note in 25 L. R. A. 305; 19 R. C. L. 406, 407. 

The purchaser of mortgaged property at a foreclosure sale, where the 
mortgagor has 18 months to redeem, is in effect during that redemption 
period, but a mere assignee or subrogee of the mortgagee and as such he 
is equitably entitled to everything the original mortgagee would get. It 
is not a matter of substantial concern to the insurance company who may 
be the purchaser at the foreclosure sale, at least where there is no change 
of possession of the property. The hazard that the mortgagor might 
default, and that the insured property might be subjected to foreclosure 
sale, was one which the insurance company was bound to take into account 
when it consented to carry the risk for the mortgagee “as his interest might 
appear.” 

I therefore dissent. 
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CRAIG v. CROSSMAN et at. (No. 60.) 
(Supreme Court of Michigan. April 10, 1920.) 
177 Northwestern Reporter, 400. 


6. INSURANCE—ASSIGNEE OF LAND CONTRACT HELD EN- 
ee TO PROCEEDS OF INSURANCE PAID FOR BY AS- 
R. 
Assignee of a land contract held entitled to the benefit of the insur- 
ance, premiums on which had been charged to the assignor, where it ap- 
peared that the property had been damaged by fire. 


(For other cases. see Insurance, Dec. Dig. § 593[1].) 


Appeal from Circuit Court, Wayne County, in Chancery; Frank Shep- 
herd, Judge. 

Suit by Donaldson Craig against John M. Crossman and another for 
specific performance of an agreement for the sale of lands. Decree for 
plaintiff, and defendants appeal. Affirmed. 


The opinion of the trial judge was as follows: 

Previous to the 3d day of April, 1912, the two defendants in this ‘case, 
Mr. Crossman and Mr. Campbell, had had dealings concerning the land 
here in question, and considerable other property. For the purpose of 
their mutual undertaking, the title to this property had been put in Mr. 
Crossman’s name and by Mr. Campbell’s consent, by prearrangement with 
him, it had been handled as though actually it belonged to Mr. Crossman. 
The three lots in question in 1908 had been contracted to Maria Mac- 
donald, who is now deceased. On April 3, 1912, Mrs. Macdonald, through 
her attorney, commenced negotiations with Mr. Crossman, in which nego- 
tiations Mr. Campbell participated to a certain extent, for an extension 
of time during which Mrs. Macdonald might make payments on the con- 
tract, and in which payments she was in default. 

A peculiar contract was made, which was finally delivered on the 23d 
day of April, 1912. Of course, on the face of it it partakes partly of the 
nature of a contract for the sale of land and partly of the nature of an 
option, but on account of previous dealings of the parties, that is, Mrs. 
Macdonald and Mr. Crossman, the court is inclined to the belief that 
that was in fact more of an extension of time for the completion of the 
things on the part of Mrs. Macdonald than it was of an option. However, 
in view of the opinion of the court, it makes no particular difference 
whether it was an option or merely an extension of the time for payments, 
under the contract. This contract did not run to.Mrs. Macdonald or 
her assignee, but it provided that the deed contemplated by the option 
or contract might be delivered either to herself or estate or to some person 
designated by herself or by her estate. 

On the 20th of November following an assignment, a so-called assign- 
ment of this contract was executed on the part of Mrs. Macdonald and 
delivered on the 27th, the week following, to the plaintiff in this case, 
assigning to him all the interest which she held in this contract; the con- 
sideration therefor being the indebtedness which her son owed to the 
plaintiff on account of certain dealings between them. This so-called 
option, in the opinion of the court, did not provide for any forfeiture 
except for default in payment of the principal sum on or before the 
3d day of April, 1913. It was rather contemplated in the contract that 
Mr. Crossman should pay the taxes; something was said about rent, 
but there is no clear statement that failure to pay the rent on the part 
of Mrs. Macdonald should be grounds for forfeiting the contract, and, 
in my opinion, a court, particularly a court of equity, should not be dili- 
gent in seeking grounds or in looking for grounds in a contract whereby 
it may be forfeited. 
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The assignment is attacked on two grounds: First, that there was 
no consideration moving to Mrs. Macdonald, making her assignment of 
the contract good, and, in the opinion of the court, however, the consid- 
eration expressed in the alleged assignment is one which was sufficient, 
as between other parties at least, to make the assignment good, and I 
think no one can complain except the heirs of the estate of Mrs. Macdonald 
that it conveyed the legal title to the plaintiff, so far as the consideration 
is concerned. 

The point is also made that no nomination was made by Mrs. Mac- 
donald, as provided in the terms of her option, or instrument, executed 
on the 23d day of April, 1912, nor that there is no proof of delivery. In 
the opinion of the court this second so-called nomination may just as 
well be eliminated. It seems to me that the alleged assignment to the 
plaintiff in this case of itself would constitute and inform a person, within 
the contemplation of the agreement or option of April 23d, sufficient to 
authorize the execution and delivery of the deed to the plaintiff in this 
case. 

It seems to me that these remarks explain the position of the court. 
It is not necessary to go over the facts, perhaps, except to say that the 
defendant or defendants, or either of them, are entitled to and must be 
paid by the plaintiff for any sum or sums, and those sums are considerable 
in amount, that they have expended in payment of taxes, repairs and 
necessary improvement upon the place. Whatever they have, acting in 
good faith, paid out, they should be reimbursed and allowed interest 
for at the rate borne by the contract, which, as I remember it, was 6 per 
cent., both taxes and bills for improvement. 

This view of the case, I think, disposes of the insurance money of 
$1,740, was it? 

Mr. Graves: $1,744. 

The Court: $1,744 collected by the plaintiff, which should be set 
off against the taxes and improvements, and the balance, whichever way 
it is, remain a charge upon the land, or credit to the plaintiff, as the 
case may be, and I think also there should be an assignment of the 
policy or a thousand dollars which is now in litigation. These amounts 
have not been determined by the court. 

Mr. Graves: No. 

Court: That is, the amounts of the improvements of .the property 
and the expenditures for improvement and expenditures for taxes. - It 
is expected that the parties can get together and agree upon the amount, 
but if they are unable to do so it will be brought into court and the 
court will endeavor to decide any dispute that may be between the parties 
as to these amounts. 

Mr. Graves: If your honor please, there are two or three little items, 
which I think there is a complete understanding in the testimony here 
about, and I think they ought to be ironed out. We contend that we 
should be charged with that $55.04, which was for the premiums on the 
insurance policies and which Mr. Crossman did charge us with in 
the first statement November 25th, and which he omitted in the second. 
On the other*hand, we contend that we should not be charged for that item 
for — the real estate mortgage on some other property Mr. Cross- 
man had. 

Court: Why, I do not think so, either. I do not think they could 
enforce it, because it was not put in the contract. I sympathize with 
Mr. Crossman in his position to that extent, and would like to see him 
— for that; but I do not see any way of compelling plaintiff 
to do so. 

Mr. Campbell: They got the benefit of the $26 and raised $5,000, and 
had to raise the money to make this good; why shouldn’t they pay it, 
may it please the court? 

Court: I think they should, but equity must follow the law, and 
the law presumes that all their agreements were put into the contract. 
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Mr. Graves: We will talk with you by and by about that, but I 
mean on the legal situation now. Then, of course, the contract provides 
that $170 that was owed, and for which we had credit in the beginning 
in the first statement, should be credited. 

Court: I think so. 

Mr. Graves: And then there is an item of $280 for rent, which is the 
balance due on some other theory that I am unable to get at from the testi- 
mony. I do not see how they can charge $280 under this contract for 
any— 

Mr. Pound: That is what you used and did not pay. They used 
the property, why shouldn’t they pay for it? 

Court: You cannot expect them to pay rent for the property and 
interest on the contract, so that you are charging them interest on the 
contract— 

Mr. Pound: As I understand, whatever the indebtedness is, that is 
held of course under the option— 

Court: I beg your pardon. 

Mr. Pound: That $5,000, or whatever it was, the amount determined, 
subject to these payments. 

Court: Yes. 

Mr. Pound: Is, of course, awarded to the defendants. 

Court: Certainly. 

Mr. Graves: Oh, yes. Now, there is one other thing we might iron 
out now, and I think we are pretty nearly agreed excepting upon the 
accounting. My attention has just been called to something, and that 
is that the property has been rented since the last four or five years, and 
Mr. Crossman and Mr. Campbell, or both of them, have had the use and 
benefit of collecting the rents. Now, what is the fact— 

Mr. Campbell: It has only been rented for a year. 

Mr. Graves: Well, you know about how much it is. 

Mr. Campbell: Yes. 

Mr. Graves: What is equitable and right regarding that. 

Court: Well, if you cannot arrive at it, bring it into court. I think 
it has been worth something to look after this property. 

Mr. Graves: I guess so. 

Court: I think the defendant should be allowed for that, too. 

Mr. Graves: That is a very strange thing for us to forget. 

Mr. Campbell: I don’t know why I should spend my time around 
there. 

Court: Yes. ' 

Mr. Graves: Well, we will fix up a decree along those lines. 

Court: Yes. 


Argued before Moore, C. J., and Steere, Fellows, Stone, Bird, and 
Sharpe, JJ. 


James H. Pound, of Detroit, for appellants. 
Henry B. Graves, of Detroit, for appellee. 


Stone, J. The bill of complaint herein was filed to obtain specific 
performance of a written agreement by the defendant Crossman to con- 
vey to Maria Macdonald three lots in Highland Park, ‘Wayne county, 
known as lots 1, 2, and 3 of H. R. Blackwood’s subdivision of outlot 1 
of Yeaman’s addition to Highland Park village in quarter sections 15 
and 26 of the 10,000-acre tract. The defendant Campbell was made a 
defendant to bar claims of ownership made by him of the lots in ques- 
tion. Maria Macdonald subsequently transferred her rights to the plaintiff. 

The following statement of facts is compiled from plaintiff’s brief: 

The lots were purchased by defendant Campbell in 1902, and he sold 
them on land contract to Maria Macdonald in 1906. She commenced 
the erection on the lots of a store building and house, and therein became 
indebted to George W. Ross and the Michigan Lumber Company for 
material used in the construction of the buildings, which were not entirely 
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completed in the first place. This indebtedness she was unable to pay, 
and she was also delinquent in her payments on the land contract. In 
1908 a settlement was made by Campbell deeding the lots to George W. 
Ross, who borrowed thereon for the use of himself and Campbell from 
the Capitol Savings & Loan Association $3,200 secured by mortgage. De- 
fendant Crossman, who had advanced money to Campbell, obtained a 
second mortgage on the property. The old land contract to Maria Mac- 
donald was surrendered by her, and a new land contract, dated March 
3, 1908, was given her by George W. Ross. Ross also gave defendant 
Campbell a written statement that he would transfer the property back to 
Campbell, when the latter took care of the first mortgage on the property. 
Maria Macdonald continued in possession of the property. In the spring 
of 1912, Maria Macdonald was again delinquent in her payments on her 
land contract, and Ross, who had completed the buildings, insisted on being 
paid and relieved of the mortgage to the Capitol Savings & Loan Associa- 
tion. Defendant Campbell applied to Crossman for further assistance, 
which was granted, and the following things were done: 

Crossman advanced $5,000, and with this money the mortgages on 
the lots were discharged and Ross was paid. The latter thereupon deeded 
the lots to Campbell, and Campbell deeded the lots to Crossman, and 
certain insurance policies on the buildings were assigned to Crossman. 
These discharges and deeds were all rendered on April 27, 1912, although 
the deeds bear date April 9, 1912. 

“The land contract to Maria Macdona'd was assigned by Ross to 
Crossman. Thereupon Crossman and Maria Macdonald made a new 
agreement relating to the lots, which reads as follows: 

“This contract, made this 3d day of April, A.D. 1912, by and be- 
tween John M. Crossman, of Detroit, Michigan, party of the first part, 
and Maria Macdonald, of Highland Park, Michigan, party of the second 
part, witnesseth : 


“That the said party of the first part in consideration of the assign- 
ment to said party of the first part, of any and all rights of said party 
of the second part, and a certain land contract made between said party 
of the second part, and George W. Ross, of Detroit, Michigan, on the 
third day of March, A.D., 1908, in which contract the said second party is 
in default and arrears, does hereby agree that he shall and will at any 
time within one year from the date hereof, at the written request of 
the said party of the second part, her heirs, executors or administrators, 
execute and deliver. to said party of the second part, her heirs, executors 
or administrators or to any person or persons the said party of the second 
part, her heirs, executors or administrators may direct in writing, a good 
and sufficient warranty deed, except as to acts committed by said Maria 
Macdonald on or after March 3, 1908, and an abstract showing good 
marketable title of the following described land, situated in Highland 
Park county of Wayne, state of Michigan, to wit: 

“Lots one (1), two (2), three (3), of H. R. Blackwood’s subdivision 
of outlot one (1) of Yeaman’s addition to Highland Park village, sub- 
division of quarter sections fifteen (15) and twenty-six (26), town (1) 
south of range eleven (11) east, ten thousand acre tract. 

“For the sum of fifty-two hundred sixty-one dollars ($5,261), to- 
gether with interest from the date of this contract at six per cent. per 
annum. 

“It is agreed by and between the parties hereto that anv 7nd all rents 
or other income derived from the aforesaid premises by the party of the 
first part, or his legal representatives while this instrument is in force, 
are to be first applied as payment on charges against said property —taxes. 

“It is agreed further hv and between the parties hereto, that all taxes 
special or general assessed against the aforesaid premise~. and all other 
expenses of any kind or nature necessarilv incurred for the preservation, 
improvement of said property during the life of this instrument, and not 
met by the income therefrom, and paid by said party of the first part, are 
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to be added to the aforesaid purchase price of $5,261.00, and to bear interest 
at six per cent. from time of payment of same. 

“Said party of the first part hereby expressly reserves the right to 
grant an easement for sewer purposes to the village of Highland Park, 
subject to the condition that when said sewer is replaced or disused the 
easement shall become null and void. 

“It is agreed by and between the parties hereto that if the said party 
of the second part, her heirs, executors or administrators at the expira- 
tion of the aforesaid limited time, shall not have taken up this option, 
said option shall be null and void, and the consideration given as afore- 
said shall be forfeited by the said party of the second part, and the said 
party of the first part shall have the right to retain the same as and for 
liquidated damages, and the said party of the second part shall and does 
hereby expressly relinquish to said party of the first part all claim to said 
land, either in law or equity, and no claim of said party of the second 
part under this instrument shall be effectual in law or equity; it being 
expressly understood and agreed that time is the essence of this option. 

“It is further agreed that any and all improvements that the said 
WCC party of the first part deems it necessary to make to protect or 
SJW advance his interest in said property shall be charged against said 


property, 


“All charges of any kind and nature paid by the party of the first 
part on behalf of the said property are to be added to the first above- 
mentioned amount of $5,261, and the sum total of said amounts must be 
— good and lawful money of the United States, on or before April 

“On and after the 6th day of May, 1912, all payments as rental de- 
rived from said property (stores) are to be paid to the said J. M. Cross- 
man, and said Maria Macdonald or her tenants are to pay $10 per month 
monthly for the dwelling part of said property. 

“In witness whereof, the said parties of the first and second parts have 
hereunto set their hands and seals the day and year first above written. 

“[Signed] John M. Crossman. [Seal.] 
“TSigned] Maria Macdonald. [Seal.] 
“In prggence of: 


“Signed] Seth J. Wicker. 
“State of Michigan, County of Wayne—ss. : 

“On this 23d day of April, A.D. 1912, before me, the subscriber, a 
notary public in and for said county, personally appeared John M. Cross- 
man and Maria Macdonald, to me known to be the persons described in 
and who executed the foregoing instrument, as vendor and vendee, and 
acknowledged the same to be their free act and deed. 

[Signed] Seth J. Wicker, 
“Notary Public, Wayne County, Michigan. 


“My commission expires Jan. 25th, 1915.” 

Maria Macdonald thereupon surrendered all of her rights under the 
old land contract and continued in possession under this new agreement. 
It is the claim of plaintiff that defendant Campbell, who is a lawyer, partici- 
pated in drawing this new agreement between Crossman and Maria Mac- 
donald, and placed his initials on the margin to verify certain pen altera- 
tions in the original draft, which initials have been omitted in the printed 
record, but are reproduced in the copy of contract set forth in plaintiff’s 
brief; there being testimony upon the subject. 

Later, on April 25, 1912, Crossman gave to Campbell a paper as 
follows: 

“Defeasance. 


“476 Lincoln Ave., Detroit, Mich. 
“This contract shall expire on or before five years, while it shall be 
binding upon my heirs or assigns, administrators and executors. 


“April 25th, 1912. 
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“Lots one to fifteen, from Hamilton Boulevard. West on Glendale 
Ave, H. R. Blackwood’s subdivision outlot of Yeaman’s addition to 
Highland Park, on quarter section fifteen and twenty-six, 10,000-acre tract 
were deeded to me by W. C. Campbell. It is only in trust, and when W. 
C. Campbell shall have paid me the sum I have advanced on them, and 
also on the twelve family terrace on west side of Riopelle, and south 
side of Kirby Ave. $13,000 with interest at 6 per cent. per annum from 
April 25th, 1912, and other expenses it is necessary for me to pay I will 
then deed the property to him or his assigns. He may pay $500 or more 
at any time. “J. M. Crossman. 


“Witness: Mary Crossman.” 

The original of this paper Campbell was unable to produce at the 
hearing below, but he produced a copy which was received in evidence. 
It is dated 16 days after the deed from Campbell to Crossman was made. 
This paper was never recorded in the office of the register of deeds. 
As has been stated, the deed to which it refers was recorded in the office 
of the register of deeds as a deed April 27, 1912. 


Maria Macdonald had a son, Daniel Macdonald, who was married, 
and also lived on the property. He was a builder and had done consider- 
able building for plaintiff, which finally resulted in Daniel Macdonald 
becoming indebted to plaintiff in the sum of $2,531.28. To settle this in- 
debtedness, the rights which Maria Macdonald had obtained in the lots 
in question were transferred to the plaintiff, and this transfer was 
evidenced by the delivery to plaintiff of the Crossman-Macdonald con- 
tract dated April 3, 1912, but signed and acknowledged April 23, 1912, 
and the execution of an agreement between the plaintiff, Maria Macdonald, 
and Daniel Macdonald, dated November 20, 1912, which was as follows: 


“Whereas, Donaldson Craig and Daniel Macdonald have come to an- 
counting regarding the building by the said Macdonald of ten houses on 
Sturtevant avenue in the village of Highland Park, and other matters, 
the result of which accounting is as follows: The debit it owes against 
said Craig on said accounting were the following: 


Amount due said Macdonald on various houses..............++ $9,446.65 
Amount due Macdonald from Craig on commissions............ 157.50 
Total amount due from Craig to Macdonald ......... ilike $9,604.15 


“The debit items against said Macdonald on said accounting were as 
follows: 
Payments heretofore made by said Craig to said Macdonald... $ 9,363.63 
Unpaid bills owing by Macdonald to various persons, chiefly for 
materials used by said Macdonald in building said houses, 


which bills the said Craig agrees to pay..........eceecceces 2,771.80 
Total charges emt MCG ic oes winccknvetaceeeeue $12,135.43 
Balance due from Macdonald to Craig as the result of the 

MOONEE | bk Kagavesiisc te uc ieaeneedeasateeeeteenseeen $ 2,531.28 


“Now, therefore, in full payment to the said Craig of the said balance 
of two thousand five hundred and thirty-one 28/100 dollars ($2,531.28) so 
as aforesaid owing to him by the said Daniel Macdonald, Maria Mac- 
donald hereby sells, assigns, transfers and sets over and conveys to the 
said Donaldson Craig all of her interests and rights existing by virtue 
of an instrument dated April 3, 1912, wherein John M. Crossman, of 
Detroit, Michigan, is party of the first part, and the said Maria Macdonald, 
of Highland Park, Michigan, is party of the second part. And the said 
Maria Macdonald hereby also conveys to the said Donaldson Craig all 
her interests in the land described in the said instrument existing by virtue 
thereof. The said Daniel Macdonald and Donaldson Craig hereby agree 
to the accounting hereinbefore recited. 


“In witness whereof the said Donaldson Craig and Daniel Macdonald, 
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and Maria Macdonald have hereunto set their hands and seals this 20th 
day of November, 1912. 
“Maria Macdonald. [Seal.] 
“D. Macdonald. [Seal.] 
“Donaldson Craig. [Seal]” 

Before plaintiff made the foregoing agreement, he took the precaution 
to do the following things: 

He had the abstract of the lots extended and certified to date, and 
examined by his attorney. He obtained, through his attorney, a state- 
ment in writing from Crossman signed by him, as to the amount then 
owing by Maria Macdonald on the lots. He told Crossman he was about 
to acquire the interest of Maria Macdonald in the lots, and discussed the 
question of insurance on the buildings. At no time prior to the making 
and delivery of the agreement between plaintiff and the Macdonalds did 
either Crossman or Campbell tell plaintiff, either directly or indirectly, that 
Campbell had any interest in the lots. 

When plaintiff procured the interest of Maria Macdonald in the lots, 
there were two fire insurance policies on the buildings in the sum of 
$1,600 each, which were renewals of policies which Ross had transferred 
into Crossman’s name at the time the lots were deeded to the latter. It is 
claimed that Crossman told Craig some time later that the property was 
worth more than $3,200, and accordingly plaintiff took out in his own name 
another policy in the American Insurance Company of Newark, N. J., 
in the sum of $1,000 with the loss payable first to Crossman, and next 
to himself. 

On January 18, 1913, plaintiff left for the West Indies and did not 
return to Detroit until the next March. Soon after the plaintiff left, 
Campbell sent to plaintiff’s office a letter as follows: 

“Insurance, Loans. Exchanges, Contracts. 
“Phone Main 4256. 
“Campbell, Peters & Greig. 
“Real Estate, 74 Home Bank Building. 


“Detroit, Mich., Jan. 20, 1913. 
“Craig Real Estate Exchange. Mr. Generoux—My Dear Sir: Mr. 
J. M. Crossman notified me, a few days ago, that he had a conversation 
with some member of your office presumably yourself, in regard to a 
certain option given Mrs. Maria Macdonald, during April, 1913. In fair- 
ness to you, I desire to notify you, that said option was not assignable, 
and such assignment would not be honored by the owners. Mr. Cross- 
man, aS you are aware, is a mortgagee only, the title being held else- 
where. Trusting that you are not suffering in this deal as I have'been, 
I remain, 
“Yours truly, W. C. Campbell.’ 
“P, S—A notice of default was served on Mrs. Macdonald December 
26th, 1912. 
“Yours, etc., we OS 


This letter was handed to Mr. Hatch, plaintiff’s attorney, who saw 
Crossman, it is claimed, on January 21, 1913, and asked him about Camp- 
bell’s claims. He replied that the conveyance to him on April 9, 1912, 
was an absolute conveyance, without any understanding, oral or otherwise, 
to the contrary; but that subsequently he had a talk with Campbell, and 
gave the latter a paper to the effect that, if the property was sold within 
five years, Campbell could have the surplus after he (Crossman) was 
repaid all he had invested in the property. ‘While plaintiff was gone, 
and while Maria Macdonald was still living in the building on the lots, 
as claimed by plaintiff, a fire occurred about January 29, 1913, which 
badly damaged the buildings, and made them untenantable. While plain- 
tiff was absent, Mr. Hatch represented him in legal matters, and he took 
appropriate steps to notify the insurance companies of the loss, as soon 
as he learned of the fire. 
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Upon plaintiff’s return, a letter addressed to Crossman was prepared 
by Mr. Hatch, and signed by plaintiff, and delivered to Crossman, in 
which letter plaintiff gave notice that he proposed to tender to Crossman 
the proper amount, and obtain a deed of the lots, pursuant to the con- 
tract of April 3, 1912, with Maria Macdonald. This letter was dated 
March 26, 1913, and went into, with much detail, the amount to be ten- 
dered, basing the computation on the statement submitted by Crossman 
to plaintiff the previous November. It also submitted the form of deed 
to be made, and requested an assignment to plaintiff of three insurance 
policies, and also requested an interview for the purpose of making the 
tender prior to April 3, 1913, when the time for executing the option to 
purchase expired. 

As a result of this letter and subsequent discussions, a final interview 
was had between the plaintiff, Crossman, Campbell, and Hatch on April 
3, 1913, which resulted in a tender by Hatch on behalf of the plaintiff 
to Crossman of the sum of $5,726.08 and the demand of a deed and 
assignment of the three insurance policies. The tender was refused. The 
reasons for the refusal were that Crossman did not think enough money 
was tendered, and that he would not, under any circumstances, transfer 
the two oldest insurance policies, but would transfer the policy taken out 
by the plaintiff. At the same time, Crossman stated that he did not think 
he had the right to deed the property against the protests of Campbell, 
and — not intend to recognize any right at all in plaintiff to demand 
a deed. 

Crossman, however, submitted a statement of the amount which he 
claimed was due under the Macdonald contract totaling $6,036. Wherein 
this statement differed from the plaintiff’s computation is pointed out in 
the briefs and record, but is too lengthy to warrant insertion here. It 
consisted of numerous small sums. After this tender was made and re- 
fused, the bill of complaint herein was filed on April 5, 1913. 

Pending the hearing Maria Macdonald died, and Daniel Macdonald 
could not be found at the time of the hearing. 

Before the hearing an adjustment of the loss upon the two oldest 
insurance policies was held, and Crossman received $1,744 therefrom. 
Suit was brought on the policy issued by the American Insurance Com- 
pany to the plaintiff, which was pending when the instant case was 
heard below, but recovery has since been had, and affirmed by this court 
on writ of error. See Crossman v. American Insurance’ Co., 198 Mich. 
304, 164 N. W. 428, L. R. A. 1918A, 390. 

Some other claimed facts, which were either controverted by opposing 
testimony, or alone supported by testimony claimed to be incompetent, 
should perhaps be stated. 


It was claimed by defendants that at the time the contract of April 
3, 1912, was made between Crossman and Maria Macdonald, there was 
an oral agreement by Maria Macdonald to pay $50 a month rent, in addi- 
tion to the $10 rent specified in the agreement. This testimony was ob- 
jected to by plaintiff, because it was equally within the knowledge of 
Maria Macdonald, who was the assignor of plaintiff, and was deceased, and 
thereby incompetent, under the statute: and also because it tended to 
vary the provisions of the written contract, which covered the question 
of rent. It was claimed by plaintiff that, soon after he acquired the 
interest of Maria Macdonald in the lots, he inquired of Crossman re- 
garding the insurance, to see whether he was amply protected, and was 
told by Crossman regarding the policies on the building, and that they 
would inure to his benefit and protection. This claim was supported by 
the testimony of the plaintiff and that of another witness. Crossman 
testified that there was a talk about the insurance, and that he told plain- 
tiff about the policies he had, and that the property would stand more. 
While Crossman does not directly deny the testimony of plaintiff, as to 
the existing policies inuring to the plaintiff’s benefit, his testimony may 
be subject to that construction. It was claimed by defendants that for 
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nonpayment of rent they terminated Maria Macdonald’s rights in the 
property under the contract, by the service upon her of some sort of 
notice on December 26, 1912. A copy of the notice does not appear in the 
record, and the substance of it is not given. This testimony was objected 
to, because equally within the knowledge of Maria Macdonald, plaintiff's 
assignor, who was deceased. It was also claimed by defendants that a part- 
nership composed of defendant Campbell, one Peters, and one Greig was 
occupying the building on the lots as a real estate office, at the same 
time that the Macdonalds were living in the building, at the end of 
November, 1912, when plaintiff purchased from Maria Macdonald. This 
claim was supported by the testimony of Campbell, who claimed that it 
was occupied from the middle of September, 1912, to the middle of Janu- 
ary, 1913. But Greig, one of the firm, testified that the building was 
used only as a branch office from the latter part of August for two or 
three months, and that they left before it got very cold. This occupancy 
seems to have been a fugitive, uncertain one. 

It was also claimed by defendants that, some time after plaintiff 
claimed to have the lots for sale, a Mr. Generoux (who, at the time, 
was working as a real estate salesman on commission for plaintiff) saw 
Campbell on the premises and was informed by the latter that he (Camp- 
bell) owned the lots; and that later Generoux told plaintiff what Camp- 
bell had said. This appears to have been after the plaintiff had listed 
the property, and there is no claim that he had anything to do with the 
property until the assignment of the contract on November 20, 1912. 
We fail to see the importance of this evidence as to what occurred after 
plaintiff's rights had become fixed, if he had any. 

It was claimed by plaintiff that on April 1, 1913, Maria Macdonald 
signed a paper addressed to Crossman, requesting the latter to deed the 
lots to plaintiff, and also to assign the insurance policies to him. This 
paper was prepared by Mr. Hatch, who gave it to Daniel Macdonald to 
be signed. The authenticity of the signature of Maria Macdonald to the 
paper is denied by defendant Campbell on the ground that the handwriting 
is not that of Mrs. Macdonald, and because there is the prefix “Mrs.” 
before the name. The authenticity of the signature is affirmed by Mr. 
Hatch because of another paper signed by Maria Macdonald on April 23, 
1913. The disputed paper was produced at the argument for our inspec- 
tion. While agreeing with the learned circuit judge that this paper is 
of no great importance, yet we see no reason to doubt that Mrs. Macdonald 
signed it. Plaintiff claimed at the hearing that this paper was presented 
at the time of the tender. Mr. Hatch so testified. The defendants testi- 
fied that they never saw the paper until the hearing. 

On the argument in the court below, the following claims were made 
by the respective parties: 

(1) The plaintiff claimed that Maria Macdonald possessed at the time 
she made the contract with plaintiff, November 20, 1912, a valid property 
right to have conveyed to her, or to any one whom she would nominate, 
the lots in question, at any time on or before April 3, 1913, upon payment 
of the sum named in the contract of April 3, 1912, with interest at 6 per 
cent. and such additional sums as the contract provided for future taxes, 
assessments, charges, or rents, with interest. 

(2) That the deed from Campbell to Crossman is not a mortgage; and 
the later so-called defeasance is not a defeasance, but simply an agreement 
to reconvey, which was never recorded. 

(3) The Campbell was estopped by his conduct in participating in the 
drawing and making of the contract in question, from denying the validity 
of the contract, or any right on his part superior thereto, which might 
prevent the fulfillment of the contract. 

(4) That the rights of Maria Macdonald, under the contract, were 
transferred to plaintiff, for a valuable consideration. 

(5) That plaintiff became a bona fide holder of the rights of Maria 
Macdonald, without knowledge, direct or constructive, of any rights of 
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Campbell, even if the latter’s rights were superior to those of Maria Mac- 
donald; and that ge, gm by his conduct is estopped to set up his prior 
rights against those of plaintiff. 


(6) That the rights of Maria Macdonald and those of plaintiff were 
never terminated in any valid manner. 

(7) That a direct request signed by Maria Macdonald, that the lots 
be deeded to plaintiff, was presented to Crossman; but, even if this were 
not so, the contract between Maria Macdonald and plaintiff amounted, 
legally, to such request, and to the nomination by Maria Macdonald, of 
plaintiff, as the person to receive the deed of the property. 

(8) That a tender of the proper amount, within the proper time, was 
made to Crossman in behalf of plaintiff. (The language of the contract 
was “on or before April 3, 1913.”) 

(9) That plaintiff was entitled under the terms of the contract, upon 
payment of the full purchase price, to have assigned to him all of the 
insurance policies, 


(10) That Crossman was estopped by his conduct in notifying plaintiff 
that he had charged Maria Macdonald with the premiums of the two 
oldest policies, and in stating that such policies inured to plaintiff’s benefit, 
to take the opposite position, after plaintiff had effected only $1,000 addi- 
tional insurance, and a fire loss had occurred. 

The defendants made the following claims: 


(1) That the deed from Campbell to Crossman was only a mortgage. 

(2) That the contract of April 3, 1912, between Crossman and Maria 
Macdonald was invalid, so far as Campbell was concerned, because Cross- 
man could not convey without Campbell’s consent, which was withheld; 
and Maria Macdonald had notice of the situation. 

(3) That the contract of April 3, 1912, between Crossman and Maria 
Macdonald, was not assignable by the latter. 

(4) That there was no consideration for the assignment by Maria 
Macdonald to plaintiff of the contract. 

(5) That no nomination was ever made, by Maria Macdonald, of plain- 
tiff as the person to whom the conveyance was to be made. 

(6) That plaintiff had notice of the rights of Campbell in the lots, 
before he contracted with Maria Macdonald. 

(7) All rights of Maria Macdonald, if she had any, in the property, 
were terminated by the notice served upon her on December 26, 1912. 

(8) That no sufficient amount was tendered by plaintiff; and that addi- 
tional rent of $280 was due under an oral agreement to pay $50 per month, 
additional rent by Maria Macdonald. 

(9) That the two oldest insurance policies were the individual property 
of Crossman, and not affected or covered by the contract of April 3, 1912; 
between Maria Macdonald and himself. 

The learned circuit judge found from the evidence that the rights 
and equities of the plaintiff were superior to those of defendant Campbell, 
or those of defendant Crossman. He filed a lengthy written opinion, 
which appears in the record and to which attention is called. He found 
that there was a good consideration for the transfer of the contract of 
April 3, 1912, from Maria Macdonald to plaintiff, and that this transfer 
was in effect the designation of plaintiff to receive the deed, irrespective 
of the disputed question of fact regarding the formal designation of plain- 
tiff. He also found for the plaintiff, as to his right to have the insurance 
money; and against defendant Crossman as to his claim of an oral 
agreement by Maria Macdonald to pay $50 a month more rent; against 
defendant Campbell as to his claim of right being superior to plaintiff; 
and against both defendants as to their claim of the termination of the 
contract by notice. A decree was entered requiring defendant Crossman 
to execute and deliver a deed to plaintiff upon payment of the proper sum, 
including any money paid for taxes or repairs, or expenses in the insur- 
ance litigation, with the power reserved in the circuit court to make 
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future directions in case the parties could not agree as to the amount paid 
for such taxes, repairs, or expenses. The decree is too lengthy to be here 
set forth in full. We quote portions of it as follows: 

“It * * * does hereby consider, order, adjudge, and decree that the 
plaintiff, Donaldson Craig, is legally and equitably entitled to have con- 
veyed to him by the defendant John M. Crossman free and clear all liens, 
interests, or titles of the defendant William C. Campbell, the land here- 
inafter described, and to have assigned to him all the right, title, and 
interest of the defendant John M. Crossman in and to a certain cause 
of action now the subject of litigation in the circuit court for the county 
of Wayne * * * in a suit entitled John M. Crossman, Plaintiff, v. 
American Insurance Company of Newark, New Jersey,” etc. 

“The plaintiff is to be credited and the defendants are to be debited 
with the following sums: * * * Proceeds realized by the defendant 
John M. Crossman from the two policies of insurance on the buildings 
on the property, issued by the St. Paul Fire & Marine Insurance Company, 
and the London Assurance Corporation, $1,744, less the costs of arbitration 
incidental to the collection thereof.” 

From this decree the defendants have appealed. In this court their 
counsel has argued with great persistence that upon this record the plain- 
tiff has no claim upon this property superior to the rights of the de- 
fendants, and that their respective equities should be preserved to them; 
that, in fact, plaintiff has no interest whatever in the property; that 
neither defendant has ever recognized him as having any interest therein; 
that the evidence shows that Maria Macdonald had no interest in the 
same that had not been cut off by a forfeiture; that plaintiff paid Maria 
Macdonald no consideration for the claimed assignment; that the payment 
of a worthless debt of an impecunious son was no consideration. that 
plaintiff’s actions, viewed from every point, were characterized by over- 
reaching craft and fraud; and that the decree should be reversed and the 
bill dismissed. 

[1, 2] We have read this lengthy and somewhat confusing record 
with great care, and, because of the persistency of defendants’ counsel, 
have endeavored to follow and understand his arguments. ‘We are unable 
to agree with his conclusions. In our opinion the trial court reached 
the correct conclusion under the evidence in holding that the rights and 
equities of the plaintiff are superior to those of either defendant, and that 
plaintiff is entitled to specific performance of the contract of April 3, 
1912. That contract created a valid property right in Maria Macdonald. 
The question of consideration as between Maria Macdonald and the plain- 
tiff cannot be raised by defendants. She might have given the contract 
to the plaintiff. Neither her heirs nor her creditors are here complaining. 
Reed v. Bond, 96 Mich. 134, 55 N. W. 619. 

The character of the so-called defeasance is not important. It was 
never recorded and plaintiff had no notice of it. 

[3] Defendant Campbell is a lawyer, and was present and participated 
in the drawing of the contract of April 3, 1912. He initialed a change in 
the contract. He should be held to be estopped to deny, as against Maria 
Macdonald and those succeeding to her rights, that his deed to Crossman 
was an absolute deed. Ueck v. Meatz, 192 Mich. 439, 158 N. W. 888, 
and cases cited. 


The legal title was in Crossman when the contract of date April 3. 
1912, was signed and acknowledged on April 23, 1912. It has been held 
in many cases that if the owner of land knowingly stands by and permits 
his property to be mortgaged or sold by another, to one who is to the 
owner’s knowledge, relying on the apparent ownership of the person 
executing the conveyance, such conduct will estop the owner from asserting 
his title against the mortgagee or grantee. 10 R. C. L. 780, 781, and 
cases cited. 

[4] We have no doubt that the contract was assignable. A lease 
with option to purchase is by nature assignable. Gustin v. School District, 
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94 Mich. 502, 54 N. W. 156, 34 Am. St. Rep. 361; Corpus Juris, vol. 5, 
1311, 1312, and cases cited. 

It is urged by defendants’ counsel that the rights of Maria Macdonald, 
and those of the plaintiff, under her (if he had any), were terminated 
by some sort of a notice served upon her by defendant Campbell on De- 
cember 26, 1912. The contents of this notice do not appear in the record. 
There was no competent testimony that any such notice was ever served. 
The only testimony was from the defendants, and it was objected to be- 
cause plaintiff is the assignee of Maria Macdonald, who is deceased. 
Judicature Act (Pub. Acts. 1915, No. 314) c. 17, § 65; Shepard v. Shepard, 
ae tae 183-196, 129 N. W. 201 ; Ripley v. Seligman, 88 Mich: 177, 50 

[5, 6] Defendants’ counsel urge that this rule should apply to the 
plaintiff. We think not. As to him, Maria Macdonald was not an 
“opposite party.” He stood in her shoes. We are of the opinion that 
the plaintiff was entitled, under the terms of the contract, upon payment 
of the full purchase price, to the benefit of the insurance; the premiums 
had been charged to Maria Macdonald in Crossman’s statement, and he is 
in no position to dispute such claim of the plaintiff. The decree below, 
which gives the insurance money to the plaintiff, is, we think, correct. 

We have examined the other questions presented, and think they were 
ety disposed of by the court below, and shall not discuss them. 

The decree of the circuit court is affirmed, with costs to the plaintiff. 

Kuhn, J., took no part in this decision. 

Moore, = J., and Bird, Sharpe, and Steere, JJ., concurred with 
Stone, J. 

Fellows, J., concurred in the result. 


GREENTANER er at. v. CONNECTICUT FIRE INS. CO. OF 
HARTFORD, CONN. 


(Court of Appeals of New York. April 13, -1920.) 
127 Northeastern Reporter, 249. 


2. INSURANCE—ASSIGNEE OF FIRE POLICY HELD NOT EN- 
TITLED TO NOTICE OF CHANGE OF INSURER’S AGENTS. 


A fire insurance company that had issued a policy of insurance 
covering certain property was under no obligation to notify a transferee 
of the property insured to whom the policy has been assigned without 
the consent of the insurer of the termination of the agency of the firm 
writing the insurance, so that an oral agreement made by one of the firm 
after such termination that slips would be furnished consenting to the 
assignment did not constitute a waiver by defendant; the assignee not 
knowing of the former agency. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


3. INSURANCE — AGENT’S CONSENT TO ASSIGNMENT OF 
POLICY HELD NOT TO ESTOP INSURER. 


Where an owner of property insured against fire conveyed it and 
assigned the policy to the vendee without insurer’s consent, that one of 
the firm of agents which had originally written the policy orally consented 
to such assignment could not estop insurer from setting up want of con- 
sent, where the agent at the time did not represent the insurer, and the 
policy provided that no agent could waive any condition of the policy 

(For other cases, see Insurance, Dec. Dig. § 374[1].) 
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5. INSURANCE — POSSESSION OF FIRE POLICY BY VENDEE 

—- HELD INSUFFICIENT TO SHOW ASSIGN- 

In an action on a fire insurance policy brought by a vendee of the 
property to whom the policy had been assigned without insurer’s consent, 
a judgment for plaintiff will be reversed in the absence uf proof of such 
assignment; an inference of assignment arising from possession of the 
policy by plaintiff being insufficient where it did not appear that plain- 
tiff kinew of the existence of policy until the trial took place. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Joseph Greentaner and another against the Connecticut 
Fire Insurance Company of Hartford, Conn. Judgment for plaintiffs 
after trial without a jury, which was affirmed by the Appellate Division 
(184 App. Div. 293, 171 N. Y. Supp. 417),.and defendant appeals. Re- 
versed, and new trial granted. 


Vernon Cole, of Buffalo, for appellant. 
Russell L. Kinsey, of Batavia, for respondents. 


McLaucHLIn, J. Action to recover upon a standard policy of fire 
insurance. The complaint alleges that Solomon S. Lyman owned real 
estate at Batavia, N. Y., and that the policy in question covered certain 
buildings thereon; that he conveyed the real estate and assigned the policy 
to Joseph Greentaner, one of the plaintiffs, upon notice to and consent by 
the defendant; that George Pearson, the other plaintiff, held a mortgage 
upon the real estate to secure a loan made by him to Lyman, and his 
interest in the policy was covered by the usual standard mortgagee’s clause. 
Then follow allegations as to the fire, the loss, and defendant’s refusal to 
pay. The answer admits the issuing of the policy, denies the company 
consented to the transfer and assignment from Lyman to Greentaner, and 
sets up as a separate defense the provisions of the policy making it void in 
the event of a transfer without the company’s consent. It also tenders to 
Pearson, the mortgagee, the full amount claimed to be due under the 
policy, and upon making such payment asks that it be subrogated to his 
interest. The action was tried by the court without a jury, and it found 
in favor of the plaintiff. Judgment upon the decision was entered against 
the defendant, and it appealed therefrom to the Appellate Division, which 
affirmed the same, one of the justices dissenting, and defendant appeals to 
this court. 

[1] Before considering the merits of the appeal, it may be well to 
call attention to the irregular practice adopted by the Appellate Division 
with reference to certain findings. It appears from the prevailing opinion 
that findings of fact Nos. 7 and 9 made by the trial court were reversed 
and new findings made by the Appellate Division in place thereof. The 
order of affirmance, however, does not show that any findings of the trial 
court were reversed, or that new findings were made by the Appellate 
Division. We must therefore accept the finding as made by the trial 
court, though the findings attempted to be made by the Appellate Division 
do not materially differ from them. When the Appellate Division reverses 
a finding of the trial court, or makes a new finding, the finding reversed 
and the new finding made must be set forth in its order or indicated 
therein in such a way that it can be ascertained just what finding was 
reversed and what new finding made. A statement in the opinion is oi 
no effect. Bonnette v. Molloy, 209 N. Y. 167, 172, 102 N. E. 559. 

Upon the merits there is little contest between the parties over the 
facts. On July 1, 1915, Sherwin & Sherwin were insurance agents in the 
city of Batavia, N. Y., and authorized to represent the defendant. On the 
day named Lyman applied to them for certain fire insurance upon his 
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buildings. Three policies were issued, one by the defendant for $1,000 
for the term of one year. Attached to the policy was a mortgage clause 
making the loss, if any, payable to Pearson as his interest might appear. 
One of the provisions of the policy provided: 


“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if any change, other than 
by the death of an insured, take place in the interest, title, or possession 
of the subject of insurance, * * * whether by legal process or judgment, 
or by voluntary act of the insured, or otherwise, or if this policy be 
assigned before a loss.” 


On or about November 1, 1915, the agent of Joseph Greentaner, one 
of the plaintiffs, had a conversation with a member of the firm of Sherwin 
& Sherwin, and the latter stated to him the amount of insurance the 
agency had on Lyman’s property, and gave, according to the testimony of 
such agent, him a list of the policies which included the one involved in 
this action, and told him there would be no objection to a transfer of the 
property and an assignment of the policies in case of a sale. On Novem- 
ber 1, 1915, Lyman did sell the property to Greentaner, whose agent 
notified Sherwin & Sherwin of that fact and requested consents of the 
insurance companies to the transfer of the property and assignments of 
the policies. The policies, at the time, were in the possession of Pear- 
son, several miles away, but a member of the firm of Sherwin & Sher- 
win told such agent it was not necessary to have the policies present; 
that he would have slips prepared consenting to the transfer and assign- 
ment, and they could thereafter be delivered to him. The agent, however, 
never called for the slips, and no slips, in fact, were ever made, nor 
was the policy produced or an indorsement of any kind made upon it. 

On the 20th of November, 1915, a fire occurred which partially 
destroyed the buildings covered by the policies. Proofs of loss were filed 
with the defendant, but it refused to pay the policy issued by it on the 
ground that at the time of the transfer by Lyman to Greentaner, Sher- 
win & Sherwin were not its agent, and it had not consented to the 
change. The fact was not disputed that on August 6, 1915, the agency 
of Sherwin & Sherwin was terminated, and they had no authority there- 
after to represent the defendant. The member of the firm of Sherwin & 
Sherwin testified, and his testimony was not contradicted,. that when he 
had the conversation with Greentaner’s representative about consenting to 
the transfer, he did not know that the defendant had issued a policy 
upon the buildings in question. The trial court, however, held that the 
defendant was estopped from denying its liability by reason of its silence 
as to the termination of the Sherwin & Sherwin agency, and that the 
oral agreement made with one of the firm to the effect that slips would 
be furnished consenting to the transfer and assignment constituted a 
waiver. 

[2] I am of the opinion that no obligation rested upon defendant to 
notify Greentaner of the termination of the Sherwin & Sherwin agency. 
He had never done any business with the agency, and, so far as appears, 
never knew, until after the fire, of its existence. The policies were issued 
to Lyman. Greentaner was, therefore, a stranger to the insurance com- 
pany, and it does not appear that his agent, prior to the time in question, 
had done any business with Sherwin & Sherwin, or knew or had any 
reason to believe that they represented the defendant. 

[3] It may be—a question which we do not now decide—that as to 
Lyman and Pearson the company was obligated to give notice of the 
termination of the agency, but there is nothing in the record to indicate 
such notice was not given or that such persons did not know the agency 
had been terminated. If, however, it be assumed there was some obli- 
gation resting upon the defendant to give notice to Greentaner, I do not 
think he is entitled to recover. The most that can be claimed is that one 
of the firm of Sherwin & Sherwin orally consented to the transfer and 
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assignment, and a recovery cannot be predicated thereon. A provision 
of the policy provides: 

“No officer, agent, or other representative of this company shall have 
power to waive any provision or condition of this policy, except such as 
by the terms of this policy may be the subject of agreement indorsed 
hereon or added hereto; and as to such provisions and conditions, no 
officer, agent, or representative shall have such power or be deemed or 
held to have waived such provisions or conditions, unless such waiver, 
if any, shall be written upon or attached hereto.” 

To hold otherwise would destroy this provision of the policy, and this 
was, in effect so decided by this court in Northam v. Dutchess County 
Mutual Insurance Co., 166 N. Y. 319, 59 N. E. 912, 82 Am. St. Rep. 655. 
There the insured made a general assignment. The assignee advised the 
local agent of that fact, and asked that the insurance be transferred, 
which the agent said he would do; the policy not being produced because 
it was locked up in a safe which the assignee could not open. The policy 
never was produced and no written indorsement was ever made thereon. 
A fire occurred, and a recovery was had on the theory that the insurance 
company was estopped from claiming that the oral consent was not suffi- 
cient. The judgment was affirmed by the Appellate Division, but reversed 
by this court; it holding that the act of the agent did not constitute a 
waiver of the conditions of the policy nor authorize the application of the 
doctrine of estoppel. 

In Baumbartel v. Providence-W. Ins. Co., 136 N. Y. 547, 32 N. E. 
990, a question quite similar in principle to the one here under considera- 
tion was presented, and the court held a recovery could not be had, saying: 


“The agent could not give such consent, so as to bind the company, 
except in writing, indorsed upon the policy, or attached thereto, and un- 
less this permission is so written or attached, the contract provides that 
the plaintiff would not claim any right or immunity on account of it. 
* * * The language of the agent amounted to nothing more than his 
personal promise to do something in the future and neither he nor the 
company could be held to be in default, with respect to such promise, 
until the plaintiff had presented the policy to him and requested him to 
make the indorsement.” 

The authority principally relied upon by the respondent (Manchaster 
v. Guardian Assurance Co., 151 N. Y. 88, 45 N. E. 381, 56 Am. St. 
Rep. 600) is clearly distinguishable. In that case the agent agreed to 
make the necessary indorsements and failed to do so, although the policy 
was within his reach for the purpose. The promise, under the circum- 
stances, was held to be either the equivalent of an oral contract for further 
insurance or an estoppel precluding the defendant from asserting its 
own breach of performance. 


[4, 5] I am also of the opinion that the judgment must be reversed 
for another reason. The judgment not having been unanimously affirmed 
by the Appellate Division, this court can look into the evidence for the 
purpose of ascertaining whether there is any evidence to sustain the find- 
ings. The trial court found that Lyman transferred and assigned the 
policy in question to Greentaner. There is absolutely no proof showing 
such assignment or transfer. A majority of the justices of the Appellate 
Division were of the opinion that this fact might be inferred because 
the policy was produced by the plaintiffs and put in evidence upon the 
trial. No such inference can be indulged in so far as Greentaner ,is con- 
cerned. It does not appear that he ever saw or knew of the existence of 
the policy until the trial took place, and there is no dispute but what 
Pearson, the mortgagee, had, prior to that time, the possession of the policy, 
and the production of it at the trial is no evidence whatever that Lyman’s 
interest had been assigned to Greentaner. 
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Upon both grounds, therefore, I think the judgment should be re- 
versed, and a new trial granted, with costs to appellant to abide event. 

Hiscock, C. J., and Collin, Hogan, Pound, and Andrews, JJ., 
concur. 


Elkus, J., concurs in result. 
Judgment reversed, etc. 


LEWIS et at. v. HOME INS. CO. 
(Supreme Court, Special Term, New York County. March, 1920.) 
181 New York Supplement, 839, 


1. INSURANCE—WAREHOUSEMAN HAS AN INSURABLE IN- 
TEREST IN GOODS. 


A warehouseman has an insurable interest in goods to which he has 
no title, and may recover for their loss in its entirety under a policy in- 
suring goods held “in trust or on commission,” or “sold but not removed.’ 

(For other cases, see Insurance, Dec. Dig. § 115[3].) 


2. INSURANCE—SUCCESSIVE OWNERS, BECOMING IN TURN 
PARTIES INSURED, PERMISSIBLE. 


It is not forbidden by the law that a policy should be so framed as 
that the insurance shall be inseparably attached to the property meant 
to be covered, so that successive owners during the continuance of the 
risk shall become in turn the parties really insured. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 


4. INSURANCE—UNDER POLICY INSURING GOODS HELD “IN 
TRUST OR ON COMMISSION,” OR “SOLD BUT NOT RE- 
MOVED” OWNER MAY RECOVER IN NAME OF WARE- 
HOUSFMAN. 

Under a policy insuring goods held “in trust or on commission,” or 
“sold but not removed,” issued to and in the name of a warehouseman 
for the benefit of the true owners, the true owner may sue and recover 
his interest, where there was a legal duty owing by the warehouseman to 
the true owner to take care of the goods, so that the insurer’s promise 
to pay loss is enforceable by the party for whose interest it is made. 


(For other cases, see Insurance, Dec. Dig. § 582.) 


Action on a policy by Philip Lewis and another against the Home 


Insurance Company. Demurrer to complaint overruled, with leave to 
answer. 


John B. Johnston, of New York City (Edmund L. Mooney and Eli 
S. Wolbarst, both of New York City, of counsel), for plaintiffs. 
Fox & Weller, of New York City, for defendant. 


McAvoy, J. [1] It may be assumed as a well-settled axiom and 
a point perfectly and entirely at rest that the warehouseman has an 
insurable interest in goods to which he has no title, and may recover for 
their loss in its entirety under a policy insuring goods held “in trust or 
on commission,” or “sold but not removed.” 5 El. & Bl. 570; 1 El. & 
El. 652, Queen’s Bench; 1 Hall, 136. The converse of the proposition 
is here for decision: May the true owner sue and recover his interest 





1&4 Insurance Law Journal, Vol. 56. [Aug., 1920, 


under a policy issued for the benefit of the true owners, to and in 
the name of the werehouseman alone? This, as presented here, is an 
open question and a doubtful point. None of the cases decide it whole- 
heartedly. 

[2] It is not forbidden by the law that a policy should be so framed 
as that the insurance shall be inseparably attached to the property meant 
to be covered, so that successive owners during the continuance of the 
risk shall become in turn the parties really insured. Custom has made 
the practice uniform. Law sanctions universal usage and follows it. 
Legem ex convention partes accipiunt. The Wilson Case (Wilson & 
Co., Inc., v. Hartford Fire Ins. Co., 190 App. Div. 506, 179 N. Y. Supp. 
867) has some corresponding aspects to this cause, but differs in that its 
terms provide for payment to a particular person for all losses incurred, 
and its provisions are doubtless intended to cover conditions unlike the 
type which the policy here includes. Nor does the complaint show that 
a multiplicity of suits impends by other vendees who have stored their 
goods with the insured named in the policy. So far as is shown by the 
complaint, the plaintiff may have been alone a vendee, whose goods 
were “sold, but not removed.” 

{3, 4] Nor does it appear that the Green River Distilling Company, 
the nominated insured, has not been paid any loss to it accruing as owner 
under the policy; hence no requirement of joining it as plaintiff or de- 
fendant is apparent. If plaintiff fulfills all the requirements necessary 
to bring itself within the rule adopted in our law for the right to sue 
on a contract made between others for the benefit of a third person, I 
see no reason to dismiss its claim. The rule is that a contract may be 
enforced by a person not a party thereto, when made for his benefit by 
another, when there is a pecuniary obligation running from the promisee 
to the beneficiary; that is, a legal right founded upon some obligation 
of the promisee in the third party to adopt and claim the promise as 
made for his benefit. Lawrence v. Fox, 20 N. Y. 268; Vrooman v. 
Turner, 69 N. Y. 280; 25 Am. Rep. 195; Seaver v. Ransom, 224 N. Y. 
234, 120 N. E, 639, 2 A. L. R. 1187. It cannot be denied that there was a 
legal duty owed by the promisee to the person to be benefited—the duty 
of a warehouseman to take care of the goods intrusted to it—and that 
the promise by the insurance company to pay a loss accruing to a con- 
signor of goods in the warehouse is enforceable by the party for whose 
interest it is made, even though not in strict privity under the theory 
of nominal parties to the contract. 

Plaintiff’s motion granted. Defendant’s motion denied. Demurrer 
overruled. Leave to answer 10 days hereafter on payment of costs. 

Ordered accordingly. 


DAY v. ST. PAUL FIRE & MARINE INS. CO. (No. 15539.) 
(Supreme Court of Washington. April 10, 1920.) 
189 Pacific Reporter, 95. 


1. INSURANCE—PERSON PROCURING INSURANCE FOR AN- 
OTHER A “BROKER” OR AGENT OF APPLICANT AND NOT 
“INSURANCE AGENT.” 


Under Rem. Code 1915, § 6059—2, defining an “insurance agent” as 
a person duly appointed and authorized by an insurance company to 
solicit insurance, etc., and an insurance “broker” as any person not an ap- 
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pointed agent for the company who acts or aids in negotiating insurance 
for others, and section 6059—45, requiring agents and brokers to obtain 
a license, one not an appointed agent of a company who acted for plain- 
tiff in procuring insurance was a broker, though he had no license; or, 
if not a broker, was nevertheless her agent, where the insurer did not 
know that he had no license. 

(For other cases, see Insurance, Dec, Dig. § 98.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Broker; Insurance Agent.) 


2. INSURANCE—INSURANCE CODE IS COMPLETE ACT. 


The insurance code of 1911 is a complete act on the subject of in- 
surance. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


3. INSURANCE — INSTRUCTION ON BURDEN OF PROVING 
FRAUD NOT ERRONEOUS. 


In an action on an insurance policy defended on the ground of fraud- 
ulent representations, an instruction that fraud and deceit must be es- 
tablished by clear and convincing and by potent and strong evidence be- 
cause it was the policy of the law to deal with men on the basis of their 
honesty and with the presumption that they were dealing with one anoth- 
er in a spirit of fairness and honesty, though using language different 
from that ordinarily used, was not erroneous. 


(For other cases, see Insurance, Dec. Dig. § 669[6].) 


4. INSURANCE — INSURER NOT ESTOPPED FROM RELYING 
ON MISREPRESENTATION BY SUBSEQUENT CONVERSA- 
TION WITH AGENT. 


Where plaintiff’s husband in procuring insurance on an automobile 
represented to a broker that it was a 1911 model and purchased new, when 
it was a secondhand 1910 car and the broker transmitted such informa- 
tion to the company’s agent, the company was not estopped to rely on the 
representation because the husband called on the agent to have a carrec- 
tion made in the policy respecting the number of the engine and was then 


= when he bought the car and told the agent that he bought it in 
1911. 


(For other cases, see Insurance, Dec. Dig. § 377[3].) 


5. INSURANCE — INSTRUCTION AS TO ESTOPPEL TO RELY 

ON MISREPRESENTATIONS HELD ERRONEOUS. 

Where the evidence showed that plaintiff's husband in procuring in- 
surance on an automobile misrepresented that it was a 1911 model and 
purchased new, an instruction, respecting a subsequent conversation be- 
tween him and the agent, that if there was a discussion as to the age of 
the car or its model, “or something of that character,” or if the husband 
did not at that time mislead the company, or if the matter of the age of 
the car was disclosed and left in doubt, then the company was estopped 
to rely on the earlier misrepresentation, was erroneous. 


(For other cases, see Insurance, Dec. Dig. § 669[9].) 


6. INSURANCE—INSURER NOT ESTOPPED TO RELY ON MIS- 


REPRESENTATIONS BY ABSENCE OF FURTHER MISRE- 
PRESENTATIONS. 


Where plaintiff's husband in procuring insurance on an automobile 
made misrepresentations, the company was not estopped from relying 
thereon by the fact that in a subsequent conversation with the insurer’s 
agent he did not do anything further to mislead the company. 

(For other cases, see Insurance, Dec. Dig. § 371.) 





186 Insurance Law Journal, Vol. 56. [Aug., 1920. 


7. INSURANCE—FALSE REPRESENTATIONS HELD TO RAISE 
PRESUMPTION OF INTENT TO DECEIVE NOT OVERCOME 
BY EVIDENCE. 


Under Rem. Code 1915, § 6059—34, providing that misrepresentations 
or warranties in negotiations for insurance shall not be deemed material 
to defeat the policy unless made with intent to deceive, where plaintiff’s 
husband represented that an automobile was a 1911 model knowing that 
it was a 1910 model, and that it was a new car though he knew it had been 
used prior to his wife’s purchase of it, a presumption of intention to 
deceive arose which was not overcome, so as to make a question for the 
jury by his testimony that he thought the car was as good as new and 
that he either forgot the date of manufacture or considered there was no 
difference. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Department 1. 

Appeal from Superior Court, King County; Everett Smith, Judge. 

Action by Ann E. Day against the St. Paul Fire & Marine Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed. 


H. T. Granger and S. H. Steele, both of Seattle, for appellant . 
Flick & Paul, of Seattle, for respondent. 


MAcKINTOSH, J. The respondent is suing upon a fire insurance policy 
which was issued by the appellant on October 25, 1916, in the sum of 
$1,000, insuring a Winton automobile, owned by the respondent, which 
was burned December 15, 1916. The appellant, as a defense to the action, 
relied upon the fact that the respondent, at the time the insurance was 
obtained, represented that the automobile was manufactured in the year 
1911, and that when purchased by respondent in October, 1911, was new 
and had cost respondent $3,400, whereas, in fact, the automobile was 
a 1910:model, and when purchased by respondent was a secondhand car 
and had cost her $2,000, $800 paid in cash and $1,200 in trade; that had 
the appellant known the car was a 1910 model, or a secondhand car, or 
that it had cost plaintiff only $2,000, the policy would not have been issued. 
The testimony shows that insurance was not written on a 1910 model 
in October, 1916, at the rate charged the respondent. The respond- 
ent’s husband, through one Fraser, procured the insurance from 
appellant; the husband telling Frazer that the car was a Winton touring 
car, manufactured in 1911, and that he had bought it new in that year. 
Fraser telephoned this information to the agent of the appellant, who con- 
sulted the price iist of Winton automobiles of 1911 model, and discovered 
therefrom that such a car would cost $3,400. Appellant’s agent filled out 
the application with the data given him by Frazer and wrote the policy. 
The car had been sold by the Winton company previous to its sale 
to the respondent, and a payment of $700 or $800 made; the car then 
being returned to the Winton company for resale. The respondent was 
informed of these facts at the time of the purchase. The contract of pur- 
chase between respondent and the Winton company described the car as 
a 1910 model. 

The premium on secondhand cars is higher than on new cars, and 
the insurance law requires schedules of rates to be filed with the insurance 
commissioner, deviation from which renders the insurance company 
guilty of a misdemeanor. The respondent’s husband knew that the car was 
secondhand, and admitted that he represented it as a new car, but denied 
that he knew it was a 1910 model. The jury returned a verdict for the 
respondent in the full amount of the policy, from the judgment upon which 
verdict the appellant brings this appeal, basing its claim to a reversal on 
three grounds: First, that a conclusive presumption of implied deceit 
arose from the testimony and left no question of fact for the jury as to 
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respondent’s intent to deceive; second, that Fraser was the agent of the 
insured and that his statements and acts bind her; third, that an erroneous 
instruction was given as to the degree of proof necessary to establish 
fraud; and, fourth, that the appellant was not estopped by the knowledge 
of its agent, obtained in a conversation with the respondent’s husband 
after the issuance of the policy to deny that the respondent or Fraser had 
misrepresents the facts at the time the policy was procured. 

The first question we will consider is the instruction given _ 
by he court to the jury, whereby the jury was empowered to determine, 
from the facts, as to whether Frazer was the agent of the appellant or the 
agent of the respondent. In 1911 the Legislature passed the insurance 
code (Rem. Code 1915, §§ 6059—1 to 6059—238), which is a complete act 
in itself, and was intended to cover the entire insurance relationship, and 
by that code the acts constituting one an insurance agent or insurance 
broker, and the duties and powers of such insurance agent or broker are 
defined. Under the act, Rem. Code, § 6059—2, an “insurance agent” is 
defined as “a person, * * * duly appointed and authorized by an 
insurance company, to solicit applications for insurance * * * or to 
solicit applications and effect insurance in the name of the company, 

* *” and an “insurance broker” is defined as “any person * * 
not being an appointed agent for the company in which insurance * * * 
is effected, and acts or aids in any manner in negotiating contracts of 
insurance * * * for a party other than himself.” By section 6059— 
45 insurance agents and brokers must apply for and receive licenses. 
The act further provides for penalties for one acting as agent or broker 
without license. 

Under the ‘testimony, Fraser was not an agent of the appellant as 
defined by the statute, but performed all the acts which the statute defines 
as constituting one a broker, except that he had no license to act in that 
capacity. It is therefore argued by respondent that Fraser, not being a 
legally constituted broker under the act, was an agent of insurance 
company, under the rule obtaining prior to the passage of the insurance 
code, which rule was that an insurance agent who places insurance in 
a company other than his own would be considered the agent of the in- 
surer, so that the insurer would be bound by his acts and statements at 
the time of issuing the policy in the same manner as if he was its regularly 
appointed agent. ‘Cooley’s Briefs on Insurance, pp. 2491 and 2629; Mes- 
terman v. Home Mutual Insurance Co., 5 Wash. 524, 32 Pac. 458, 34 Am. 
St. Rep. 877. 


The insurance code, however, being a complete act on the subject of 
insurance, had among its purposes the definite establishment of the status 
of agents, brokers, etc., and under that act a person, not an appointed 
agent of a company, who acts in any manner in negotiating contracts of 
insurance for a party other than himself, is a broker, and we have held 
in Reynolds v. Pacific Marine Ins. Co., 105 Wash. 666, 178 Pac. 811, that— 


“Under the insurance code, Rem. Code, § 6059—I1 et seq., defining an 
‘agent’ as the person appointed and authorized to solicit applications 
and effect insurance, and a ‘broker’ as a person not appointed who acts 
or aids in any manner in negotiating contracts of insurance for a party 
other than himself, and requiring larger license fees for brokers than 
for agents, an insurance concern that makes application to the agents of 
the company for a policy of marine insurance is a broker and acts as 
agent of the owners of the boat, so that its knowledge would not be 
imputed to the company.” 

Fraser had no appointment or authority to solicit applications and 
effect insurance for the appellant ; therefore he could not be its agent. 
He aided in negotiating the contract of insurance with the appellant; 
therefore he was a broker. But it is contended that he could not be a 
broker for the reason that he had failed to take out a license. The act- 
ing as a broker without having complied with the requirements of the act 
does not. render the insurance which he had obtained void or void- 
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able, but merely rendered him personally liable for the penalty pro- 
vided in the act for having assumed the functions of a broker 
without obtaining the proper license. There is nothing in the testi- 
mony to show that appellant or respondent were acquainted with the 
fact that Fraser was not possessed of a proper license, and, he having 
been selected by the respondent, there is no reason why the appellant 
should be charged with the responsibility for his conduct. Even though 
we might concede that Fraser was not a broker, yet the respondent 
should be bound by his acts upon the theory that Fraser was her agent, 
thus departing from the rule existing before the passage of the insurance 
code, for the reason that the code expressly provides who shall be 
agents of the company, and was passed for the purpose of clearly defining 
the insurance company’s duties and liabilities. It was error therefore 
for the court to leave to the jury, as a question of fact for it to determine, 
the status of Fraser, and it should have been determined, as a matter 
of law, that Fraser was either the agent or broker representing the 
respondent, and any knowledge he had or representations he made were 
the knowledge and representations of the respondent. 

[3] Complaint is also made as to the definition given in the instruc- 
tion of the character of proof necessary to establish fraud and mis- 
representation. The court properly told the jury that fraud and deceit 
must be established by clear and convincing evidence, and, continuing, 
said that fraud was to be proven by potent and strong evidence because 
it is the policy of the law to “deal with men on the basis of their honesty 
and with the presumption that men are dealing with one another in a 
spirit of fairness and honesty.” Although this instruction may have 
been in language somewhat different from that ordinarily used, we can- 
not say that it does not properly measure the degree of proof necessary 
to establish fraudulent conduct, and was not such an instruction as to call 
for a reversal of the case. 

The appellant argues that the court was also in error in submitting 
to the jury an instruction touching upon the question of estoppel, as 
follows: 

“There was testimony tending to show, at least on the part of the 
plaintiff, that there was a conversation between Mr. Day and Mr. Ritter, 
the local agent of the company. Whether that conversation took place 
is for you to determine. It is a disputed matter of fact, but it is alleged 
that a certain conversation was had between the parties at that time. 
There was at a later time a direct and undisputed meeting between 
Mr. Day and Mr. Ritter, and there is testimony to indicate that at the 
time there was a discussion between the parties as to the car, as to its 
make, as to its model, the age of it, and when it was made, and some 
other features of it. You will determine the truth as between the 
parties in that dispute. If at that time you find from the evidence that 
there was a discussion as to the age of the car, or its model, or something 
of that character, or if you should further find that Mr. Day did not, 
in any wise, at that time mislead the insurance company, or should you 
find that the matter of the age of the car was discussed and left in doubt, 
then it is the law that the company is estopped from asserting the claim 
that it is injured, or was injured by a misrepresentation made by Mr. 
Fraser at an earlier period of similar facts, if you find such to have 
made regarding the age of the car.” 


This instruction was given regarding a conversation that respondent’s 
husband had with the appellant’s agent after the policy had been written 
in regard to the discrepancy in the engine number, to the effect that— 

“When the policy came, I noticed some discrepancy in the number 
of the engine. When I first gave the number of the engine, I made a 
note of it on some slip. I looked the policy over and looked at the 
number and noticed that it was not the number I had given Mr. Fraser. 
* * * I called Mr. Ritter on the telephone and told him that I had 
received the policy and the number on the engine was wrong, and he 
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said to bring it down there and they would change it. I went down 
immediately and saw Mr. Ritter and told him about it, and he said it 
was all right and told the young lady to change it. Mr. Ritter said 
they held that policy up about two weeks. They had to send it down to 
San Francisco. Ritter asked me when I bought that car, and I told 
him in 1911. That is all I said to him. He handed me back this with 
the correction on it. The young lady took the rubber and erased it and 
put it back on the machine and put the number on it, the number I 
handed him.” 

[4] This conversation could only have left in doubt the question as 
to the age of the car. The appellant’s agent was not empowered to 
cancel the policy which was then in effect, nor did he do or say anything 
which damaged the respondent or put her in a worse position. The 
appellant’s agent had no reason then to believe that the information 
given him by Fraser was false. There was, in fact, nothing then known 
which would create a suspicion as to the matter. The company can 
hardly be estopped by the failure of its agent to leave his office to look 
at the car when there was no stronger reason calling for his doing so 
than is shown in the record. 


[5] That instruction does not refer to the question as to whether 
the car was purchased new, which was one of the material matters in 
issue, and, if the instruction should have been given at all, it was error 
to omit that feature. Furthermore, the reference to “something of 
that character” is too indefinite and uncertain to be the foundation 
for an estoppel, and in fact a discussion as to the age, or model of the 
car, “or something of that character,” does not amount to an assertion 
of a fact which would tend to have misled the respondent so that appel- 
lant should be estopped from a denial thereof. 

[6] The instruction was further incorrect in that the appellant is 
not estopped from asserting a claim that it was injured by the mis- 
representations previnusly made by Fraser, representing the respondent, 
and who procured the issuance of the policy, by reason of the fact that 
Mr. Day subsequently did not do anything to mislead the company. The 
act of the respondent, through Fraser, was a positive one, and was 
of such a nature as to invalidate the policy, and the fact that subsequently 
the respondent, through her husband, did nothing further to mislead 
the company would not estop the company from claiming the illegality 
of Fraser’s original act. 

[7] We come now to the most important question raised in the 
case, namely, the effect of the representations and statements made in 
regard to the model, age, and newness of the car, which are claimed by 
the appellant to have been false and fraudulent, and which are con- 
ceded by the respondent to have been misstatements. It is contended by 
the appellant that these statements having been made to it by Fraser from 
the basis of information furnished him by respondent’s husband, and 
having been made by the husband with knowledge that they were untrue, 
or at least inaccurate, that they therefore make void the policy, and that 
it was error to submit to the jury the question of whether those repre- 
Sr were made with intent to deceive. Section 6059—34, Rem. Code, 
reads 

“No oral or written misrepresentation or warranty made in the negotia- 
tion of a contract or policy of insurance, by the assured or in his behalf, 
shall be deemed material or defeat or avoid the policy or prevent it attach- 
ing, unless such misrepresentation or warranty is made with the intent 
to deceive. * * 


It is argued by respondent, relying on this section, that, although 
these representations were made with knowledge of their falsity, it was 
a question of fact for the jury to determine as to whether they were 
made with intent to deceive. The testimony shows that the respondent’s 
husband knew that the car was a 1910 and not a 1911 model; knew, also, 
that it had been used prior to his wife’s purchase of it, and that the car 
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was not as he represented it, a new car at the time of such purchase. To 
establish the lack of intent to deceive by making these fraudulent repre- 
sentations, he testified that he had no such intent in making them, and that 
he considered that a car used as little as had been the car at the time of 
the purchase was a new car, or at least one as good as a new car, and 
that, although the contract of purchase, with which he was familiar, desig- 
nated the car as a 1910 model, he represented it as a 1911 model, either 
because he did not consider there was any difference, or that he had for- 
gotten the actual date of its manufacture. 

We have gone far in maintaining, as a question of fact, the intent 
accompanying false and fraudulent representations and have allowed to be 
submitted to the jury for its determination the question of intent where 
there has been very slight proof that the applicant for insurance might 
have had no idea of procuring the policy of misrepresentations; but the 
rule should not be so far extended as to include a case such as this, and 
allow insurance to be enforced which was not procurable had the truth 
been told, where it was issued relying upon fraudulent statements, and 
the proof of honest intent consists merely in the applicant’s bare affirma- 
tion that his intent was honest. The proof of the making of false and 
fraudulent representations raises a presumption of dishonest motive which 
must be overcome by evidence establishing an honest motive. It is true 
that motive and intent are mental states, and that evidence of the mental 
state of an applicant is sometimes hard to prove where there are no 
other facts or circumstances to establish it other than the applicant’s own 
declaration. However, honesty and fair dealing would seem to require 
that, in order to overcome the presumption, there must be some testimony 
more concrete than was here given when an applicant admits, as he 
does here, that the representations were made with the knowledge that 
they were untrue. It may be that representations made at a time when 
the applicant may have forgotten the facts, or made through carelessness 
or mistake, or where the representative of the insurance company had prior 
knowledge of the facts which were contrary to the representations made 
by the applicant, make submissible to the jury the question of whether the 
applicant acted with intent to deceive or not. In this case the respondent 
admits that the statements were “material enough to avoid the policy if 
there was an intent to deceive,” and, they having been made with knowl- 
edge of their falsity, a presumption arises of the intent to deceive, which 
presumption is not overcome by the unsupported declaration of the appli- 
cant that no such intent existed in his mind at the time. 

The appellant relies largely upon the case of Quinn v. Mutual Life 
Insurance Co., 91 Wash. 543, 158 Pac. 82, where representations were made 
in an application for life insurance that the applicant had not been 
suffering from any physical disability and had consulted no physicians 
within a given time prior to the application. These representations were 
false, and the lower court, trying the case without a jury, found that 
they were made with no intent to deceive. This court, upon appeal, re- 
viewed the facts and found that the representations could not have been 
made without an intent to deceive and therefore canceled the policy. 
The Quinn Case, even though it had not thereafter been questioned by 
this court, would hardly support the contention that appellant makes 
that all material false representations made by an applicant would relieve 
an insurance company, for that would nullify the provision that such 
representations should not have that effect if they were not made with 
intent to deceive. The result in the Quinn Case was correct for the reason 
that it was a case tried without a jury and the court determined the 
fact to be that there was an intent to deceive, at the time the representa- 
tions were made. 


The respondent bases her claim that the instruction given by the 
court was correct largely upon the case of Birmingham v. Mutual Life 
Insurance Co., 95 Wash. 196, 163 Pac. 380, where the applicant had made 
representations similar to those in the Quinn Case, and this court held 
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that the question of whether those representations had been made with in- 
tent to deceive was a question of fact which should have been submitted to 
the jury. The decision in that case is correct for the reason that, although 
false representations were made, the agent of the company to whom 
they were made had prior knowledge of the fact, he having been the 
physician in attendance upon the applicant, that the representations were 
false, and therefore there was a question as to whether the company 
was deceived. In that case the court said: 

“The difference in the facts makes the difference in the law. We did 
not intend to hold in the Quinn Case that misrepresentation alone was 
sufficient, as that would be flying into the teeth of the statute, which was 
referred to in the opinion followed by this observation: ‘In view of 
this statute, the only fact to be determined is whether or not the repre- 
sentations made by the applicant were made, as the court found, without 
intent to deceive.’ This language can mean nothing else than that the 
intent to deceive must be found as a fact.” 

The Brigham Case is to be distinguished from the case at bar on the 
ground that in the case at bar there is no evidence, other than the appli- 
cant’s denial of fraudulent intent, to overcome the presumption which 
arises from the making of the false representations with knowledge of 
their falsity. We have held that testimony given by a witness that he 
had looked, but did not see; a certain object when he must have seen it 
had he looked, is not evidence of the fact to which he testifies, and so, 
here, we hold that a bare statement by a person that he had no intent 
to deceive is not evidence of that lack of intent, where the original state- 
ments made by him were made with knowledge of their falsity. Woods 
v. Insurance Co. of Pennsylvania, 82 Wash. 563, 144 Pac. 650. 


The case of Goertz v. Continental Life Ins. & Inv. Co., 95 Wash. 358, 
163 Pac. 938, submitted to the jury the question of the applicant’s intent 
where the testimony showed that the applicant had stated that he was not 
suffering from any disease and had never consulted a physician; and the 
testimony showed that he was examined and found in good health in 
December and in July prior to his application; that he was examined by 
the company’s doctor at the time of his application and found to be in 
perfect condition, but had died of tuberculosis some nine months after 
the application, although there was testimony of another physician that in 
the April preceding his application he had been examined and found to 
have been suffering from tuberculosis. Under this conflicting evidence it 
was proper to submit the question to the jury, this court saying: 

“The case should have been submitted to the jury under proper in- 
structions upon the questions of whether the representations and war- 
ranties complained of were in fact false when made, were known by the 
insured to be such at the time, and were made with the intent to deceive.” 

In the case at bar it is indisputable that the representations were false 
and known to be false when made. 

In Askey v. New York Life Ins. Co., 102 Wash. 27, 172 Pac. 887, 
L. R. A. 1918F, 267, the applicant answered the question that he was not 
suffering from any disease of the lungs, and in 1911 that he had had an 
attack of pneumonia, from which he had recovered, and that he had con- 
sulted no physician for any other ailment. At the time the application was 
made in 1915, the examining physician of the insurance company made a 
complete examination and found no indications of tubercular trouble. 
The doctor who had treated the applicant in 1911 made a certificate that 
he had at that time treated him for tuberculosis. Upon this evidence the 
court properly submitted to the jury the question as to whether the false 
representations made in the application were made with intent to deceive, 
this court saying: 

“If in truth the insured had tuberculosis, there is no evidence showing 
that he had knowledge of the fact, other than the natural inference that 
one really suffering from such a disease would probably know it. Dr. 
Klamke was not called as a witness, and there is no proof that he ever 
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informed his patient that he was suffering with tuberculosis. The death 
certificate filed by the respondent was not proof of any disease suffered 
by the insured four or five years prior to death. It constituted an admis- 
sion by the respondent that the statement in the death certificate was 
probably true. Such statement constituted prima facie evidence which 
was subject to refutation, and, even allowing it full force to establish the 
physical condition of the insured, it was not proof of the insured’s intent 
to deceive the company.” 

The case at bar on its facts is distinguished from the Askey Case. 

[8] Under the assignment of error last considered, it was improper 
for the court to have submitted the case to the jury, and the appellant’s 
motion for judgment notwithstanding the verdict should have been 
granted. ’ 

Judgment reversed. 

Holcomb, €. J., and Main, Mitchell, and Parker, JJ., concur. 


i ER 


ROSSINI v. SECURITY MUT. FIRE INS CO. OF CHATFIELD 
MINN. (Civ. 2658.) 


(District Court of Appeal, Second District, Division 1, California. 
March 22, 1920. On Modification of Opinion, April 7, 1920.) 


189 Pacific Reporter 810. 


1. INSURANCE—EVIDENCE HELD TO SHOW THAT EXPLOSION 
— DURING AND AFTER COMMENCEMENT OF 


In an action on fire policy defended on ground that the damage was 
caused by an explosion and not a fire and therefore was not covered by 
policy, evidence ‘eld to sustain findinig that the explosion occurred during 
the fire and after the commencement thereof. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE — FIRE THE PROXIMATE CAUSE OF LOSS 
WHERE EXPLOSION OCCURS DURING FIRE. 


Where explosion occurred during and after commencement of fire, 
the fire was the direct and proximate cause of the loss, and the explosion 
merely the result of an incident of the fire. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


3. INSURANCE—INSURED MAY SUE ON POLICY NOTWITH- 
STANDING ASSIGNMENT OF MONEY DUE FOR PURPOSE 
OF COLLECTION. 


Insured’s assignment of sum due under policy merely for collection, 
where no adjustment is to be made without his consent, did not preclude 
him from bringing action on policy; he being the real party in interest. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 


Appeal from Superior Court, Los Angeles County; Frederick W. 
Houser, Judge. 

Action by Edward Rossini against the Security Mutual Fire Insurance 
Company of Chatfield, Minn. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


W. W. Hindman, of Santa Monica, for appellant. 
Carter & Torchia, of Los Angeles, for respondent. 
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MAYHEW v. GLAZIER et al. (No. 9497.) 
(Supreme Court of Colorado. May 3, 1920.) 
189 Pacific Reporter 843. 


3. INSURANCE — COMPLAINT HELD TO STATE CAUSE OF 
ACTION AGAINST SOLICITOR FOR BREACH OF AGREE- 
MENT TO FORWARD APPLICATION. 


Complaint alleging that insurance solicitor agreed in his individual 
capacity to immediately forward plaintiff’s application to home office of 
insurance company for hail policy, and that solely because of his failure 
and neglect to forward application plaintiff's crop had not been insured 
at = time of its destruction, held to state a good cause of action against 
solicitor. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


5. INSURANCE — AGENT’S AGREEMENT TO FORWARD AP- 
Tlaeawe BY CERTAIN DATE HELD NOT BINDING ON 


Where insurance agent, upon execution to agent by farmer of note 
for hail insurance, agreed to promptly forward the farmer’s application 
to the insurance company and cause a policy to be issued by certain date 
the agent in making such agreement acted in his individual capacity, and 
not as agent for the company, and upon breach of such agreement by 
failure to forward application agent personally, and not the company, was 
liable for damages. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


6. INSURANCE — AGENT’S AGREEMENT TO PROMPTLY 
FORWARD APPLICATION NOT AGAINST PUBLIC POLICY. 


Insurance agent’s agreement to promptly forward application and 
cause policy to be issued by certain date, made in his individual capacity, 
held not void as against public policy, notwithstanding rule that an agent 
cannot act both for insurer and insured in the same transaction; such rule 
being inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


7. INSURANCE—AGENT FAILING TO DELIVER APPLICATION 
AS AGREED IS LIABLE AS INSURER UNDER POLICY. 


Insurance agent’s liability for breach of agreement to promptly for- 
ward application for hail insurance resulting in destruction of plaintiff’s 
crop without insurance thereon is the same as that which would have 
fallen on the insurance company had the insurance been effected as con- 
templated, and is not covered by the rule relating to the damages for the 
destruction of or injuries to growing crops. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


8. INSURANCE—INSTRUCTION AS TO DAMAGES FOR AGENT’S 
BREACH OF CONTRACT TO FORWARD APPLICATION 
HELD PROPER. 


In an action against insurance agent for breach of contract to promptly 
forward application for hail insurance, resulting in destruction of plain- 
tiff’s crop without insurance thereon, instruction authorizing recovery 
of such a per cent. of the amount for which the policy would have. been 
issued except for such breach as the crop destroyed bears to the total 
crop which would have been produced had no damage by hail occurred 
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held proper, notwithstanding the failure to use words “per acre,” and 
though policy which would have been issued would have provided for 
payment of the same percentage of the amount insured “per acre” as the 
grain destroyed bears to the crop if no damage by hail occurred. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


12. INSURANCE — INSTRUCTION ON AVOIDABLE CONSE- 
QUENCES FROM AGENT’S BREACH OF CONTRACT TO 
FORWARD APPLICATION HELD PROPERLY REFUSED. 


In action against insurance agent for breach of contract to promptly 
forward application for hail policy, where there was no evidence that 
applicant knew that application had not been transmitted or that insurance 
had not been issued, refusal to instruct that it was applicant’s duty, upon 
his failure to receive policy on day on which agent agreed that policy 
would be issued, to have made other arrangements for insurance, held 
proper. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


Department 3. 
Error to District Court, City and County. of Denver; Julian H. 
Moore, Judge. 


Action by B. E. Glazier against J. H. Mayhew, to which The National 
Union Fire Insurance Company was made a party defendant at the request 
of defendant Mayhew. Judgment for plaintiff against defendant Mayhew, 
and for defendant the National Union Fire Insurance Company against 
plaintiff for costs, and defendant Mayhew brings error. Affirmed. 


Tolles & Cobbey, of Denver, for plaintiff in error. 

Melville & Melville, of Denver, and Walter S. Coen, of Ft. Morgan, 
for B. E. Glazier. 

E. M. Walton and F. B. Tiffany, both of Denver, and Moonan & 
Moonan, of Waseca, Minn., for National Union Fire Ins. Co. 


wa OG 


LEVASSOR et al. v. METROPOLITAN FIRE INS. CO.’S RECEIVER. 


(Court of Appeals of Kentucky. March 26, 1920. Rehearing Denied 
May 21, 1920.) 


220 Southwestern Reporter 752. 


1, INSURANCE — STOCKHOLDERS OF COMPANY NEVER 
AUTHORIZED TO COMMENCE BUSINESS LIABLE TO AS- 
SESSMENT. 


Under Ky. St. §§ 617-623, an insurance company may make a valid 
contract of subscription, and may incur indebtedness for certain purposes, 
before it is authorized to do an insurance business, and a subscriber’s 
liability, so far as creditors and those occupying the place of. creditors 
are concerned, is not affected by the failure of the company to secure 
from the insurance commissioner a certificate authorizing it to commence 
business as an insurance company, or by the fact that the company went 
into the hands of a receiver and the original project was abandoned. 


(For other cases, see Insurance, Dec. Dig. § 34.) 
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6. INSURANCE—COMPENSATION ALLOWED RECEIVER AND 
COUNSEL EXCESSIVE, AND REDUCED. 


An allowance of $6,000 as compensation to receiver of fire insurance 
company, and $7,000 each to two counsel, respectively, was excessive, 
where the entire assets did not amount to more than $15,000, although there 
was litigation involving large amounts, and a great deal of work was done, 
and the compensation will be reduced to $4,000 for the receiver and $2,000 © 
each for the first two attorneys, and $1,000 for the ‘other two attorneys. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from Circuit Court, Kenton County, Common Law and 
Equity Division. 

Receivership of the Metropolitan Fire Insurance Company. From an 
order granting the application of the receiver for a supplemental assess- 
ment, Louis E. Levassor and others appeal. Reversed and remanded, with 
directions to enter judgment in conformity with the opinion. 


S. D. Rouse, Myers & Howard, and John T. Murphy, all of Covington, 
for appellants. 

M. L. Galvin,. of Cincinnati, Ohio, and S. L. Blakely and Edward J. 
Tracy, both of Covington, for appellee. 


DRENNAN, Fire Com’r, v. HAMPTON. 


(New York Supreme Court, Appellate Division, First Department. 
April 30. 1920.) 


181 New York Supplement 777. 


1. INSURANCE—AGENT OF FOREIGN FIRE COMPANY NOT 
CHARGEABLE WITH TAX ON PREMIUMS ON REIN- 
SURANCE CONTRACTS. 


The agent for a foreign fire insurance company was not chargeable 
with the tax on premiums on contracts of reinsurance, under Greater 
New York Charter, § 799. 


(For other cases, see Insurance, Dec. Dig. § 20.) 


2. INSURANCE — VOLUNTARY PAYMENT OF TAXES NOT 
OWED CANNOT BE ALLOWED AS OFFSET TO OTHER 
TAXES CLAIMED. 


Where agent of foreign fire insurance company, not chargeable with 
tax on premiums on contracts of reinsurance, under Greater New York 
Charter, § 799, nevertheless voluntarily paid such tax to fire commissioner 
of city, without any mistake, fraud, or duress, he cannot be allowed 
such payment as an offset in the commissioner’s action to recover a balance 
alleged to be due on account of taxes on premiums. 


(For other cases. see Insurance, Dec. Dig. § 20.) 


3. INSURANCE—AGENT OF FIRE INSURER MUST PAY TAX ON 
PREMIUMS WITHOUT DEDUCTION FOR REINSURANCE. 
Under Greater New York Charter, § 799. agent of foreign fire in- 

surance company must pay a tax of 2 per cent. on premiums of fire 

policies effected. on property within the city, without deduction of 
premiums. on reinsurance effected by him as such agent. 
(For other cases, see Insurance, Dec. Dig. § 20.) 
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Appeal from Trial Term, New York County. 

Action by Thomas J. Drennan, as Fire Commissioner of the City 
of New York, against Howard Hampton. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


Argued before Clarke, P. J., and Laughlin, Smith,Page, and Merrell, 
JJ. 


Richards & Affeld, of New York City (George Richards, of New 
York City, of counsel), for appellant. 

William P. Burr, Corp. Counsel, of New York City (Willard S. Allen, 
of New York City, of counsel. and John F. O’Brien and Josiah A. Stover, 
both of New York City, on the brief), for respondent. 


SERGEANT v. GOLDSMITH DRY GOODS CO. et al. (No. 2593.) 
(Supreme Court of Texas. April 28, 1920.) 
221 Southwestern Reporter 259. 


2. INSURANCE—ASSOCIATION FOR MUTUAL PROTETION A- 
GAINST FIRE LOSSES HELD NOT A PARTNERSHIP. 


_ An association of persons and institutions for mutual protection a- 
gainst fire losses by a scheme of mutual insurance and limited liability 
held not a partnership. 


(For other cases, see Insurance, Dec. Dig. § 687.) 


3. INSURANCE—MEMBERS OF ASSOCIATION JOINTLY AND 
SEVERALLY LIABLE AS TO CERTAIN CLAIMS. 


Where a number of individuals and firms became members of an 
association for mutual protection against fire losses by a scheme of 
mutual insurance, gave the organization a name, and appointed a manager, 
they were jointly and severally liable as principals to third persons who 
sold the association supplies and rendered services, and creditors having 
claims for premiums for risks of the association reinsured; such trans- 
actions inuring to their joint and several benefit. 


(For other cases, see Insurance, Dec. Dig. § 702.) 


4. INSURANCE—APPLICATION IN UNINCORPORATED MUTU- 
AL ASSOCIATION CONSTITUTED THE PARTOFCONTRACT 
BETWEEN MEMBERS. 


Where an unincorporated association was formed for the purpose 
of mutual protection against losses by fire, applictions filed by the persons 
and firms becoming members must be construed along with policies issued 
in order to determine the liability of any member for the loss of another 
ee the application being the only document subscribed by any 
member. 


(For other cases, see Insurance, Dec. Dig. § 702.) 


5. INSURANCE — LIABILITY OF MEMBERS IN UNINCORPO- 
RATED MUTUAL ASSOCIATION STATED. 
Under applications signed by persons becoming members of an un- 
incorporated association for mutual protection against losses by fire, pro- 
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viding that deposits be made by each member as a fund to pay losses, and 
that, if the deposits should be expended, the members should pay to the 
trustee such sums as might be required, “provided said sum shall in no 
case exceed the amount of the premiums on his policy or policies then in 
force,” held, that a member was severally liable for compensation of a 
manager appointed and losses on other policies only to the amount 
specified as premium for the insurance carried by him, but that the mem- 
bers were jointly and- severally liable as principals and to creditors with 
claims for services rendered or supplies sold to the association and credit- 
ors with claims for premiums for risks reinsured. 


(For other cases, see Insurance, Dec. Dig. § 702.) 


Suit by George Sergeant, as receiver of and trustee for creditors 
of the Commercial Underwriters, aginst the Goldsmith Dry Goods Com- 
pany and others. A demurrer to plaintiff's petition was sustained, and 
the suit was dismissed, and plaintiff appealed to the Court of Appeals, 
which certifies questions to this court. Questions answered. 

See, also, 159 S. W. 1036. 


Meador & Davis, of Dallas, for appellant. 
Read & Lawrence, of Dallas, Madden Trulove & Kimbrough, of 
Amarillo, and Spence, Knight & Baker, of Dallas, for appellees. 


0 En na 


GALVESTON, H. & A. RY. CO. v. HARTFORD FIRE INS. CO. 
(No. 1044.) 


(Court of Civil Appeals of Texas. El Paso. March 11, 1920. On Motion 
for Rehearing, April 15, 1920.) 


220 Southwestern Reporter 781. 


3. INSURANCE—CORPORATION HAD AUTHORITY TO INSURE 

AGAINST HAZARDS OF TRANSPORTATION. 

A charter of an insurance company, authorizing it to “grant insurance 
against loss or damage which may be caused to all kinds of property by 
the elements, * * * including fire, * * * and against the hazards 
of inland navigation and transpdrtation,” authorized the company to 
insure shippers of live stock against the hazards of transportation with the 
agreement that upon the payment of losses, the shippers whould assign 
their cause of action to insurer, which should be subrogated to all their 
rights in the premises. 


(For other cases, see Insurance, Dec. Dig. § 36.) 


4. INSURANCE—BUSINESS DONE BY FOREIGN CORPORATION 
PRIOR TO ISSUANCE OF CERTIFICATE CANNOT BE 
VALIDATED. 

Business done by a foreign insurance corporation prior to the issuance 
of a certificate of authority, required by Vernon’s Sayles’ Ann. Civ. St. 

1914, art. 4761, cannot be validated by subsequent issuance of a certificate. 


(For other cases see, Insurance, Dec. Dig. § 24.) 


5. INSURANCE—ASSIGNMENT TO INSURER OF CAUSE OF 
ACTION PRIOR TO CERTIFICATE OF AUTHORITY IN- 
VALID. 

Where an insurance company entered into contracts insuring shippers 
of live stock against loss arising from damage to stock in transportation 
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prior to issuance to the insurer of a certificate of authority, required 
by Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4761, and loss resulted in 
the shipments by reason of negligence of the carrier, and under the con- 
ditions of the policy the insurer paid the amount of the losses to the 
shippers and took an assignment of their claims against the carriers, it 
cannot maintain an action against the carriers on such claims, in view of 
articles 4900, 4972; the courts not lending their support to a claim founded 
upon the violation of express law. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


Appeal from District Court, Brewster County; Joseph Jones, Judge. 

Action by the Hartford Fire Insurance Company against the Galveston, 
Harrisburg & San Antonio Railway Company. Judgment for plaintiff, and 
defendant appeals. Reversed and rendered. 


Baker, Botts Parker & Garwood, of Houston, W. Van Sickle, of 
Alpine, and W. B. Teagarden, of San Antonio, for appellant. 

P. A. Wells, of Chicago, Ill, J. F. Sutton, of Alpine, and J. A. 
Templeton, of Ft. Worth, for appellee. 


FELDMEIER v. SPRINGFIELD FIRE & MARINE INS. CO. 
(Supreme Court of Wisconsin. May 4, 1920.) 
177 Northwestern Reporter 583. 


4. INSURANCE—NOTICE OF REJECTION OF APPLICATION 
HELD PROPERLY SENT TO APPLICANT'S SON. 


Where plaintiff’s son had previously acted in the matter of obtaining 
insurance, by carrying a message to his mother that the policy was about 
to expire, the local agent of the insurance company was justified in mail- 
ing to the son notice that the application in its present form would be re- 
jected, and where the son failed to open the letter and the property was 
burned before the application was corrected there can be no recovery. 


(For other case,s see Insurance, Dec. Dig. § 130[5].) 


Appeal from Circuit Court, Bayfield County; G. N. Risjord, Judge. 

Action by Adelia Feldmeier against the Springfield Fire & Marine 
Insurance Company. From an order opening a default, and judgment 
for defendant, plaintiff appeals. Order and judgment affirmed. 


John J. Fisher, of Bayfield, for appellant. 
A. W. McLeod, of Washburn, for respondent. 
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ACCIDENT AND HEALTH. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA 
v. BELUE. (No. 1736.) 


(United States Circuit Court of Appeals, Fourth Circuit. October 7, 
1919.) 


263 Federal Reporter, 502. 


1. INSURANCE — NO LIABILITY ON DEATH OF MEMBER IN 

ARREARS. 

A benefit association held not liable on death of a member from an 
injury received when he was several months in arrears for*’dues and 
assessments, where its constitution and the certificate expressly provided 
that any member in arrears should by virtue thereof stand suspended 
from the right to any benefit or indemnity, and that on restoration to 
good standing the association should not be liable on account of any 
accident or injury received during the time of suspension. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


2. INSURANCE—FORFEITURE FROM NONPAYMENT OF DUES 

NOT WAIVER. 

A benefit association, by receiving dues from and reinstating a de- 
linquent member then suffering from an injury which caused his death, 
‘but which was unknown to the officer receiving the money, held not to 
have waived a condition of the contract exempting it from liability on 
account of injury received by a member while suspended for delinquency. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


In Error to the District Court of the United States for the West- 
ern District of South Carolina, at Greenville. 

Action by Mary Lucile Belue against the Order of United Com- 
mercial Travelers of America. Judgment for plaintiff, and defendant 
brings error. Reversed. 


Before Pritchard, Knapp, and Woods, Circuit Judges. 


Henry K. Osborne. of Spartanburg, S. C. (Bomar & Osborne, of 
Spartanburg, S. C., and John A Millener, of Columbus, Ohio, on the 
brief). for plaintiff in error. 

John Gary Evans, of Spartanburg, S. C. (I. C. Blackwood, of 
Spartanburg, S. C., on the brief), for defendant in error. 


Knapp, C. J. Plaintiff in error, defendant below and hereinafter so 
called, is a fraternal benefit association, organized under the laws of 
Ohio, and having its main office at Columbus in that state, where its 
affairs are managed by a governing body known as the Supreme Coun- 
cil. Subject to the Supreme Council are certain Grand Councils, which 
have jurisdiction in their several defined territories, and subject to both 
the Supreme and Grand Councils are the local and subordinate councils, 
whose territories and powers are prescribed by the Supreme and Grand 
Councils. The rights, privileges, and duties of members of the order, 
and the obligation of the order to its members, are fixed by the statutes 
of the incorporating state, and of other states in which the order may 
operate, and by the constitution and by-laws adopted in pursuance thereof. 
These make provision for the maintenance of a fund, by assessments 
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charged upon and collected from members, to indemnify them for death 
or disability resulting from accidental means; and such members are 
indemnified, if in good standing, to the amount named in certificates issued 
to them in accordance with the constitution and by-laws. To an extent 
at least the order is a secret organization. and the subordinate or local 
councils are the ones that receive members, confer “degrees,” collect 
membership dues, and the like. They also collect for the Supreme Council 
all assessments for the insurance or indemnity fund. As we understand 
the matter, each local council has the exclusive right to manage its 
own financial affairs, retains all moneys paid in for membership dues, 
and disposes of the same without control by the Supreme Council. On 
the other hand, the local councils have nothing to do with the insurance 
of members against accident, or with the settlement and payment of claims 
arising from such insurance, save as instrumentalities for the collection 
of assessments. It also appears that an eligible person may join the 
order for fraternal purposes only, without becoming an insured mem- 
ber, but if an insured member ceases to be a fraternal member his 
insurance iS canceled. 

In April, 1912, John Theron Belue joined the local council at 
Spartanburg, S. C., became an insured member of the order, and received 
a certificate. This certificate was afterwards surrendered, and a new 
certificate issued, for reasons not now material, under date of January 
2, 1914. His wife, Mary Lucile Belue, plaintiff herein, was named the 
beneficiary. He died April 24, 1917, from the effects, as her complaint 
alleges, of an accidental wound upon his nose five days before. The de- 
fendant denied liability, and this suit was brought. 

The first defense set up in answer, and here claimed to have been 
established at the trial, is ‘that the death of the deceased was not the 
result of external, violent, and accidental means, producing bodily in- 
jury, as the proximate, sole, and only cause of death, and that there . 
were no visible marks upon the body of any such accidental injury, 
and that if the death was due to infection there was no such visible 
wound,” as required by the contract of insurance. Belue died of erysipelas, 
which plaintiff asserts, and defendant denies, was caused by a wound 
on the nose. To this issue most of the testimony was directed, much of 
it conflicting, the doctors as usual disagreeing. It is not deemed needful 
to review the opposing proofs, or otherwise discuss this dispute, as the 
case in our opinion turns on another question. We shall therefore as- 
sume, though without so deciding, that the evidence relating to the cause 
of Belue’s death was properly submitted to the jury, and warranted 
their finding in plaintiff’s favor. 

[1] The defense now to be considered is based upon certain provisions 
in the constitution of the order, which by the terms of the certificate 
is made a part of the insurance contract. Among these, under the general 
heading of “Insurance,” are the following: 

“Article VII, Sec. 3. If any insured member fails to pay any or all 
of the fees, fines, costs, dues or assessments charged or levied against 
him as a member or as an insured member of this order when and as 
the same become severally due and payable, he shall immediately on 
the happening of such default and by virtue thereof become delinquent 
and cease to be in good standing as an insured member, and he and 
every person claiming by, through or under him or his membership or 
his certificate of insurance at the time such default occurs and by 
virtue thereof shall be suspended from any and all rights to indemnity 
or benefits of whatever character under or through this article. Should 
such delinquent member at any time regain his good standing as an 
insured member in the order, his restoration thereto shall in no wise 
operate to entitle him or anyone claiming by, through or under him or his 
membership or his certificate of insurance, to indemnity or benefits on 
account of any accident or injury received by him while not in good 
standing or on account of death resulting therefrom, 
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“The sending of notices of any assessments, fees, fines, costs or 
dues, or making demand for the same, shall not constitute or be held 
a waiver of such suspension, nor shall the fact that his certificate of 
insurance or of membership has not been duly canceled be considered 
a waiver of such default.” 

“Article VII, Sec. 14. The forwarding of blanks for the purpose 
of proofs as above provided, or the investigation of any claims by a 
member or officer of the order or any one authorized to represent the 
order, or the holding of any autopsy by anyone representing the order, 
shall not constitute or be a waiver of any right or of any defense which 
the order may have against any claim made against it, and the making 
of proofs or filing of notices shall be at the claimant’s expense. * * * 

“No knowledge or information obtained by or furnished to any officer 
or member of any subordinate, Grand or Supreme Council of the order, 
except the Supreme Secretary of the order, shall be held or construed 
to be knowledge of or notice to the order.” 

“Article VII, Sec. 17. No Grand or Subordinate Council, officer, 
member or agent of any subordinate, Grand, or the Supreme Council 
of the order is authorized or permitted to waive any of the provisions 
of the constitution of this order relating to insurance as the same are 
now in force or may be hereafter enacted.” 

The substance of the foregoing provisions appears in the certificate 
issued to Belue. 

The facts to be stated in this connection are practically undisputed. 
For a year or more after January 2, 1914, when he received the certificate 
in suit, Belue paid his dues and assessments with reasonable promptness. 
In June, 1916, however, he was suspended for failure to -pay certain dues 
and assessments which had theretofore accrued. He was reinstated on 
August 12th following, when he paid the amount for which he was then 
in arrears. No payment was made by him after that date. On April 
19, 1917, the day he is alleged to have met with the accident that caused 
his death, and for some: time before, he was in arrears for quarterly 
dues for three quarters, amounting to $3, and for four assessments of 
$2 each, and had been repeatedly: notified of his delinquency. On April 
20 the secretary of the local council, one J. B. Reid, wrote Belue as 
follows: 

“T have mailed you several statements regarding your dues and assess- 
ments, amounting to $11, which are past due. As long as-these remain 
unpaid, your beneficiaries have no protection from the order in case of 
your accidental disability or death. Kindly mail your check at once 
covering the above amount.” 

This letter was opened by Belue’s father, with whom Belue and his 
wife lived. On the following day the father carried the letter, with his 
own check for $11, to Reid’s office, and, not finding him there, left the let- 
ter and check on a desk, where Reid discovered them on his return. Reid 
was not personally acquainted with Belue and had no knowledge of his 
illness. Accordingly he took the check, which was later deposited in 
bank, and at once mailed to Belue the regular official receipt. It seems 
evident that Belue was then in a desperate condition; he died three days 
afterwards. In the following month, when the actual circumstances had 
been disclosed, the amount of the check was tendered back to the father, 
and upon his refusal to accept the same the tender was kept good by pay- 
ment into court. The testimony shows beyond dispute that the members 
of the Supreme Council, including the Supreme Secretary, who appears 
to have entire charge of such matters, were wholly ignorant of the facts 
above recited, until they were ascertained by Dr. Taylor, the Supreme Sur- 
geon, who went to Spartanburg some time in May for the purpose of mak- 
ing an investigation. 

[2] The case comes at once to a question of waiver. Plaintiff con- 
tends that the acceptance of the father’s check by Reid, the local sec- 
retary, though in ignorance of Belue’s illness, or of any claim that he 
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had suffered an accident, operated nevertheless to restore the insured to 
“good standing” in all respects, and to give him the status of a member 
who had not been delinquent. We are unable to sustain this contention. 
The certificate issued to Belue, reproducing a provision of the constitu- 
tion authorized by the laws of Ohio and of South Carolina, contains the 
unqualified statement that “no officer, member or agent of any subordinate, 
Grand, or Supreme Council of this order, is authorized or permitted to 
waive any of the provisions of the Constitution of this order relating to 
‘insurance as the same are now in force or may be hereafter enacted.” 
And the constitution provides in most explicit terms, repeated in the 
certificate, that if any insured member fails to pay his dues and assessments 
as and when they become payable, “he shall immediately on the happen- 
ing of such default and by virtue thereof” cease to be in good standing and 
be suspended from all benefits and rights to indemnity, and that if such 
delinquent should at any time regain his good standing as an insured 
member, “his restoration thereto shall in no wise operate to entitle him, or 
any one claiming by, through or under him, or his membership or his 
certificate of insurance, to indemnity or benefits on account of any accident 
or injury received by him while not in good standing, or on account of 
death resulting therefrom.” 

The facts established at the trial permit no doubt of the full applica- 
tion of these provisions. It is virtually conceded, and surely cannot be 
denied, that the cause of Belue’s illness and death, whatever it was, ante- 
dated by some days at least the payment made by his father. When that 
payment was unwittingly accepted, Belue had been in default for several 
months, and “by virtue thereof” had forfeited all rights to indemnity under 
the insurance contract. True, he had not been formally “suspended,” ap- 
parently because the local council had neglected its duty, so for argu- 
ment’s sake it may be assumed that Reid’s acceptance of the check on the 
21st of April operated to reinstate Belue in good standing as an insured 
member from and after that date.. By no valid process of reasoning can 
the transaction be given any greater effect. That it was not and could 
not be retroactive, to the extent of creating liability for an accident which 
happened during the period of delinquency, seems too plain for serious 
question. 

The whole argument of plaintiff is conclusively answered, as we think, 
by the fact that Belue was not insured at the time he is alleged to have 
received an injury, because he was then in arrears of long standirig, and 
that no after payment to the local secretary, or even to the Supreme 
Council itself, could revive his insurance as against an accident occurring 
in the meantime. Not only does the contract expressly so declare, but 
it also declares in clearest terms that no officer or agent of the order shall 
have authority or be permitted to waive its provisions. In our judgment 
the. local secretary, whether acting in that capacity or merely as a collect- 
ing agent for the Supreme Council, was wholly without power, by any- 
thing he did or could do, to relieve Belue from the consequences of his 
default, or to estop the defendant from denying liability because of that 
default. To hold otherwise would be to set at naught the basic provisions 
of the constitution, and to imperil the stability and usefulness of the 
order by making it responsible, in such circumstances as are here disclosed, 
for the mistakes and negligence, and even the bad faith, of local officials. 
The claim of waiver must be rejected. 

This conclusion appears to be supported by practically unanimous 
authority. Indeed, the decisions are so little in conflict that quotation 
would hardly be appropriate. In Northern Assurance Co. v. Building As- 
sociation, 183 U. S. 308, 22 Sup. Ct. 133. 46 L. Ed. 213, reviewing a great 
number of cases, and frequently cited, this subject of waiver is elaborately 
discussed. -The principle there announced was soon after applied to a 
case directly in point, Modern Woodmen of America v. Tevis, 117 Fed. 

, C. €. A. 293. Among many others of striking similarity are 
Maryland Casualty Co. v. Campbell, 255 Fed. 437, 166 C. C. A. 513, Fee v. 
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Nat. Masonic Ass’n, 110 Iowa, 271, 81 N. W. 483, Crosby v. Vermont 
Accident Ins. Co., 84 Vt. 510, 80 Atl. 817, Gagne v. Mass. B. & I. Co., 
78 N. H. 439, 101 Atl. 212, and Nat. Life & Accident Co. v. Reams (Tex. 
Civ. App.) 197 S. W. 332. 

If Currence v. Sovereign Camp W. O. W., 95 S. C. 61, 78 S. E. 442, 
and Crumley v. Sovereign Camp W. O. W., 102 S. C. 386, 86 S. E. 954, are 
ef contrary import, as plaintiff contends, the same cannot be said of Vant 
v. Grand Lodge K. of P., 102 S. C. 413, 86 S. E. 677, and Sternheimer v. 
O. U. C. T. A., 107 S. C. 291, 93 S. E. 8, more recently decided. We are 
satisfied, after careful examination of all these cases, that the Supreme 
Court of South Carolina, upon the facts here of record, is not at variance 
with the views expressed in this opinion. 

It follows that the judgment must be reversed, and the cause re- 
manded, with instructions to grant a new trial. 

Reversed. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. PACIFIC 
SURETY CO. (S. F. 8433.) 


(Supreme Court of California. March 30, 1920.) 
189 Pacific Reporter, 273. 


1. INSURANCE—REINSURER HELD LIABLE NOTWITHSTAND- 
ING INSURER’S FAILURE TO SEND REINSURANCE 
ADVICES. 

Under reinsurance contract making reinsurer’s liability commence 
simultaneously with that of insurer provided that, upon insurer’s failure 
to send reinsurance advices to reinsurer within 10 days “after : receipt 
* * * of advice of the issuing of the policy or renewal receipt,’ such 
liability shall commence from the moment of the dispatch of reinsurance 
advices, reinsurer was liable notwithstanding insurer’s failure to send 
reinsurance advices, where such failure was due to ignorance that any 
reinsurance had arisen because of advices received that a second policy 
was issued in lieu of a previously issued policy, since the advice of the 
issuing of the policy requiring insurer to send reinsurance advices must 
be one showing existence of reinsurance. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


In Bank, 

Appeal from Superior Court, City and County of San Francisco; 
James M. Seawell, Judge. 

Action by the Pacific Mutual Life Insurance Company of California 
against the Pacific Surety Company. From judgment sustaining demurr- 
er to complaint, plaintiff appeals. Reversed. 


R. S. Gray, of San Francisco, for appellant. 


Denson, Cooley & Denson and Cooley & Lachmund, all of San Fran- 
cisco, for respondent. 


LENNON, J. This is an action for money claimed to be due under 
a reinsurance contract. The general demurrer to the amended complaint 


was sustained without leave to amend, and plaintiff appeals from said 
judgment. 


2 aE Se a EE 5 TIRE El i RT 
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Plaintiff and defendant entered into a reinsurance contract where- 
by defendant reinsured the “second excess” of $5,000 on accident, insur- 
ance policies written by the plaintiff where the principal sum exceeded 
$10,000. In other words, if the plaintiff issued one or more policies to 
one person, and the total insurance exclusive of accumulations amounted 
to $20,000 or over, plaintiff carried the first $10,000 of the risk, another 
reinsuring company carried the risk for the next $5,000, and defendant 
assumed the risk for the second excess of $5,000. The companies were 
to share proportionately in any accumulations which should arise under 
these policies. There was a provision that plaintiff was to have the 
right to settle disputed claims and bind the defendant thereby. The 
Chicago office of the plaintiff in April, 1914, issued a policy of accident 
insurance for $10,000 to Dr. Steere. The following June a second policy 
for the same amount was issued to said Dr. Steere, and the advices 
received at plaintiff’s home office in Los Angeles stated that this second 
policy was issued in lieu of the first policy. On July 13, 1914, Dr. 
Steere was murdered, and July 17 plaintiff received word that the widow 
of Dr. Steere claimed both policies were in force; this being the first 
knowledge on the part of plaintiff of the possibility of such claim being 
made. On the day following the receipt of this information, plaitniff 
notified the defendant of the issuance of the two policies and the claim 
that both were in force at the time of the death. The widow commenced 
suit against plaintiff for $30,000. Plaintiff concluded that under all the 
circumstances it was advisable to settle the claim, and did so for $17,000. 
This suit is for the alleged proportionate liability of defendant under its 
contract. 

The portions of the reinsurance contract which are of importance for 
the purposes of this case are as follows: 

Article I. “4. Whenever the ‘Pacific Mutual’ has issued on one life 
several policies the reinsurance shall extend proportionately under each 
policy; and in the event of a claim arising it shall be construed that 
the ‘Reinsurance Company’ has assumed a proportionate risk in each of 
such policies, and in each and every provision and condition of such 
policies.” 

Article II. “2. The liability of the ‘Reinsurance Company’ for each 
risk shall commence simultaneously with that of the ‘Pacific Mutual,’ 
provided only that the ‘Pacific Mutual’ shall dispatch the reinsurance 
advices to the office of the ‘Reinsurance Company’ within ten (10) days 
(Sundays and holidays excepted) after receipt at its home office in Los 
Angeles, California, of advice of the issuing of the policy or renewal 
receipt by the ‘Pacific Mutual.’ 

“3. All liability of the ‘Reinsurance Company’ shall cease when the 
risk terminates under the respective policy or renewal. If the ‘Pacific 
Mutual’ shall neglect to advise the ‘Reinsurance Company’ within the 
above ten days, then the liability of the ‘Reinsurance Company’ in respect 
to the reinsurance so omitted to be advised shall commence from the 
moment of the dispatch by the ‘Pacific Mutual’ of such advice.” 

The sole question presented to the court for determination is one 
of the construction of the terms of a written contract, i. e.. whether 
the reinsurance company is absolved from responsibility by the failure 
of the insuring company to dispatch reinsurance advices when such fail- 
ure was without fault on the part of the insuring company and due to 
ignorance that any reinsurance had arisen. From a careful reading of 
the contract it is apparent that the precise contingency now presented 
was not in the minds of the parties at the time the contract was drawn 
and, consequently, was not provided for, namely, the case where a claim 
is brought within the reinsurance agreement without knowledge until 
after the death of the insured that the policy was within the agreement. 
It remains, therefore, to determine the general intent of the parties 
from the contract as a whole. As was said in Pressed Steel Car Co. 
v. Eastern Ry. Co. of Minnesota, 121 Fed. 609, 613, 57 C. C. A. 635, 639: 
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“To the counsel of each of these parties this contract seems plain 
and unambiguous, and its meaning certain, and yet it has an entirely dif- 
ferent signification to the representatives of each of these corporations. 
This fact, repeated perusals, and a careful study of the writing present 
very convincing evidence that its terms are not altogether clear, that 
they were well calculated to raise this controversy, and that they are 
susceptible of two constructions. It remains to determine which is the 
more natural, probable, and rational interpretation. There is no evidence 
in the record that either of the two interpretations urged upon our con- 
sideration would have deterred either of the parties from entering into 
the agreement. What they intended to stipulate, what they understood 
the contract to mean, and what they would have done if their interpreta- 
tion of it had been different, can be deduced only from the contract 
itself, the situation of the parties, and the circumstances surrounding 
them when they made it.” 

It is contended in support of the judgment that the contract plainly 
requires that the defendant should be promptly advised of the issuance 
of any policy by which it incurred a liability under its reinsurance agree- 
ment. This contention. is made and based upon the theory that the pro- 
vision in paragraph 3 of article 2 of the reinsurance agreement was 
inserted in the contract with this object in view and renders the giving 
of reinsurance advices a condition precedent to the liability of de- 
fendant. From this it is argued that, if the plaintiff at its home office 
in Los Angeles received erroneous information from its Chicago office 
which operated to prevent it from giving to the defendant the reinsur- 
ance advices by virtue of which the defendant’s liability would have 
commenced to run concurrently with that of the plaitniff, it is the 
misfortune of the plaintiff, from which it alone must suffer. 

[1] We cannot accede to that interpretation of the contract. The 
contract plainly provides that the liability of the reinsurance company 
commences simultaneously with that of the Pacific Mutual Company 
and arises automatically without notification of any kind. The one 
proviso attached to the existence of the liability is that reinsurance ad- 
vices must be sent by the insuring company within 10 days “after 
receipt at its home office in Los Angeles, California, of advice of the 
issuing of the policy or renewal receipt.” In case of a failure to send 
reinsurance advices under those circumstances, and only in case of such 
failure, the liability of the reinsurance company does not commence until 
the advice is actually sent. The liability of the reinsurance company 
comes into existence, then, on the issuance of the policy by the insuring 
company, and the only contingency that can relieve the reinsurance 
company is the failure of the insurance company to dispatch reinsurance 
advices after receipt at its home office of advice of the issuance of the 
policy. Clearly the advice of the “issuing of the policy” within 10 days 
after the receipt of which plaintiff is to send reinsurance advices can 
only mean advice of the issuing of such a policy as the parties had in 
contemplation, that is, one showing, either by itself or in connection 
with one or more others, the existence of such “reinsurance.” Any other 
interpretation would be unreasonable, for a requirement th-t+ “reinsur- 
ance advices” he sent after the receipt of advices of the issuance of 
anv policy would be purnoseless, inasmuch as “reinsurance advices” can 
only be sent where a policv has been issued upon which reinsurance has 
arisen, and it is only with “reinsurance” that the contract deals. 

When, therefore, plaintiff receives word that a secord pc'icv is not 
within the agreement for the reason that it is issued in lieu of the first, 
no occasion has arisen for sending reinsurance advices. If it later 
turns out that a claim is presented within the reinsurance agreement 
hv reason of both policies beine in force at the same time. according to 
the contract the liability of the reinsurance company arcse when the 
second policv was issted and the only contingency which could have 
absolved it from liability has not arisen, namely, neglect on the part 
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of the insuring company to send reinsurance advices after receipt of the 
advice of the issiance of the policy, for the insuring company has never 
received any advice of the issuance of a policy upon which reinsurance 
has arisen. It will be noted that the contract provides that “if the 
Pacific Mutual shall neglect to advise the ‘Reinsurance Company’ within 
the * * * ten days” after receipt at its home office in Los Angeles of 
advice of the issuance of the policy, the liability of the reinsurance com- 
pany shall not commence until the actual moment of the dispatch of the 
reinsurance advices. If the Pacific Mutual has never been advised at its 
home office of the issuance of a policy within the reinsurance agree- 
ment there is no time from which the 10-day period began to run against 
the Pacific Mutual and, consequently, nothing to prevent the liability 
of the reinsurance company from arising and continuing in existence from 
a of the issuance of the policy upon which the claim is being 
made. 

While it is true that the contract shows that it was intended that 
the defendant was to be promptly advised of the issuance of any policy 
by which it incurred a liability under its reinsurance agreement, there 
was nothing in the contract limiting its liability only to cases where 
it had been so notified; the only limitation on liability was in the case of 
neglect by plaintiff to send such notification within 10 days after receipt 
of advice of the issuance of the policy, and, where plaintiff received no 
advice of the issuance of a policy within the contract, it was under no 
obligation to send reinsurance advices. This was the only protection 
afforded defendant, and, in view of the fact that the contract seems 
to have been carefully drawn to cover a most important branch of the 
business of plaintiff and defendant, the court is not at liberty to imply 
an obligation in favor of defendant that it should only be liable when 
notified by plaintiff irrespective of the knowledge of plaintiff that the 
policy was one on which reinsurance had arisen. Such an obligation 
is one so absolute in nature that, if intended to be imposed on plain- 
tiff, it should have been clearly set forth in the contract. As the con- 
tract stands, not only is no such intention expressed, but a contrary intent 
appears, namely, that defendant is to be bound unless plaitniff fails to 
forward information received by it at its home office that reinsurance 
has arisen. Of course, any claim of fraud or negligence would place 
a different aspect upon the case. The facts are now being considered 
only for their sufficiency upon general demurrer. 

[2] The defendant is not in a position, upon general demurrer, to 
attack the settlement of the claim between plaintiff and the widow of 
the insured, in view of the power given plaintiff by the contract of 
making settlements binding upon defendant. 

The complaint does not fail to state a cause of action under the 
contract, and the demurrer should have been overruled. 

The judgment is reversed. 

We concur: Angellotti, C. J.: Wilbur, J.; Lawlor, J.: Olney, J. 

Shaw, J., deeming himself disqualified, does not participate in the 
foregoing. 
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STANULEVICH v. ST. LAWRENCE LIFE ASS’N 
(Court of Appeals of New York. April 13, 1920.) 
127 Northeastern Reporter 315. 


INSURANCE—FALSE STATEMENT AS TO MEDICAL ATTEND- 
ANCE IN APPLICATION FOR HEALTH INSURANCE HELD 
TO PRECLUDE RECOVERY ON POLICY, NOTWITHSTAND- 
ING KNOWLEDGE OF FACTS BY SOLICITING AGENT. 


Where application for health policy was annexed to and formed part 
of the contract of insurance under Insurance Law, § 58, and was signed by 
the insured, a material false statement therein that insured had not had 
any medical or surgical treatment within the preceding five years held to 
preclude recovery on policy, though insured could not read or write 
English well and had informed soliciting agent, who furnished policy, of 
his illness during such period. 


(For other cases, see Insurance, Dec. Dig. §§ 292, 379[4}].) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Julius Stanulevich against the St. Lawrence Life Associ- 
ation. From an order and judgment of the Appellate Division (183 App. 
Div. 111, 170 N. Y. Supp. 161), unanimously affirming the judgment for 
plaintiff on a verdict of jury, and an order denying defendant’s motion 
for new trial, defendant appeals. Judgment and order reversed, and com- 
plaint dismissed. 


This is an appeal by the defendant by permission from an order and 
judgment of the Appellate Division of the Supreme Court, Second Depart- 
ment, unanimously affirming a judgment entered in the office of the 
clerk of the county of Dutchess on the 5th day of July, 1917. upon a verdict 
of a jury for the sum of $280.52 in favor of the plaintiff, and from an 
order denying the defendant’s motion for a new trial. 

The defendant issued an insurance policy to the plaintiff, indemni- 
fying the plaintiff for loss of time by sickness. The plaintiff claimed that 
he was entitled to the amount sued for by reason of his illness. The 
material defense is that the plaintiff, in making the application for this 
policy, which, in pursuance of section 58 of the Insurance Law (Consol. 
Laws, c. 28), was annexed to and formed part of the contract of insur- 
ance, made a material false statement when he said that he had not had 
any medical or surgical treatment within the past five years, which state- 
ment is conceded not to be the fact. 

The plaintiff could not read or write English well, and the soliciting 
agent for the defendant, who furnished the policy, testified in his behalf 
that he knew and the plaintiff informed him of his illness, but that he 
did not state the same in the application. 


Samuel Crook, of New York City, for appellant. 
James G. Meyer, of Beacon, for respondent. 


Per CurtAM. Upon the authority of Bollard v. N. Y. Life Insurance 
Co. (decided January 27, 1920) 228 N. Y.— 126 N. E. 900, and Baumann 
v. Preferred Accident Insurance Co., 225 N. Y. 480, 122 N. E. @28, the 
application being a part of the policy, the insured and assured are bound 
by its terms, as it is part of the contract of insurance. The application 
in question was signed by the plaintiff. The plaintiff cannot maintain his 


Vol, LVI—14, 
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present action, and the judgment and order appealed from should there- 
fore be reversed, and the complaint dismissed, with costs in all courts. 
Hiscock, C. J., and Collin, Hogan, Pound, McLaughlin, Andrews, 
and Elkus, JJ., concur. 
Judgment and order reversed, etc. 


GILLIES v. PREFERRED ACC. INS. CO. OF NEW YORK. 


(New York Supreme Court, Trial Term, New York County. February, 
1920.) 


181 New York Supplement, 550. 


1. INSURANCE — WARRANTIES AND CLASSIFICATIONS OF 
RISK HELD A PART OF ACCIDENT POLICY, 


Where the holder of an accident policy insuring against death from 
bodily injuries in his application warranted that his occupation was that 
of “advertising” and “soliciting and office work,” and was classed as a pre- 
ferred risk, the provisions of the policy as to service in the army, to- 
gether with the warranties, were binding upon the insured, and put him 
on inquiry as to what was the classification of risk, and such warran- 
ties and classifications became a part of the contract. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


2. INSURANCE—ON DEATH IN MORE HAZARDOUS OCCUPA- 
TION THAN THAT WARRANTED, BENEFITS RECOVERA- 
BLE ONLY FOR MORE HAZARDOUS RISK. 


Where the holder of a policy insuring against death from accidental 
means in his application warranted his occupation to be that of “advertis- 
ing” and “soliciting and office work,” and the classifications excluded 
army officers in field service, and insured while a commissioned officer in 
the United States army was killed in battle, benefits were recoverable 
only under the extrahazardous classification in an amount fixed in accord- 
ance therewith. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


Action by Ora G, Gillies against the Preferred Accident Insurance 
Company of New York to recover certain death benefits. Judgment for 
plaintiff. 


Ware, Kaplan & Kosman, for plaintiff. 
William Ryan, Jr., for defendant. 


CoHALAN, J. Plaintiff sues to recover certain death benefits in the 
sum of $7,500 under a policy of insurance dated October 4, 1908. It is 
undisputed that at the time of the death of the insured the policy was 


in full force and effect... In the application for insurance the insured 
gave his occupation as “advertising,” and the duties thereof as “office 
work and solicitor.” When the war broke out the insured was commis- 
sioned as a captain in the United States army and was sent abroad. On 
September 4, 1918, while leading his men on the battlefields of France, 
he was struck by an exploding shell of the enemy and killed. The plain- 
tiff asserts that the sole intention of the decedent was to remain in the 
advertising business, and that he never intended at any time to change 
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his occupation. The policy insured him against death as “resulting directly 
or independently from bodily injury, effected solely through accidental 
means.” 

The defendant refuses to pay the amount claimed by the plaintiff under 
the terms of the policy for these reasons: (1) That the deceased did not 
meet his death through accidental means; and (2) that the insured had 
changed his occupation when he became a part of the American Expedition 
Forces in France. The defendant also relies on section 1 of the policy, 
which reads as follows: 

“If the insured shall be injured, fatally or otherwise, in any occupa- 
tion classified by the company as more hazardous than that stated in the 
schedule of warranties hereafter contained, he or his beneficiary, as the 
case may be, shall be paid only the amount fixed for such increased hazard 
in accordance with the classification of the risks by the company. Injuries 
sustained while engaged in games or sports for recreation only or while 
performing the ordinary duties ‘about the residence shall not be prorated 
hereunder.” 

The defendant, as its name implies, is engaged in the business of 
insuring only such persons as are by reason of their stated occupation 
to be entitled to “preferred” classification. Defendant was not informed 
until September 9, 1918, that the insured was in the service of the army in 
France. On September 19, 1918, the defendant wrote to the brother of 
the insured as follows: 


“Under the circumstances it seems best to retire his [insured’s] policy, 
and we are accordingly sending to his address notice of cancellation, with 
check for amount of unearned premium.” 


While this correspondence occurred after the death of the decedent, 
neither party at that time knew of that unfortunate circumstance. The 
representative of the insured accepted the unearned premium, evidently 
understanding that a soluier was not insurable. 

[1, 2] The plaintiff stresses the patriotic impulse that induced the in- 
sured to hastily abandon his workaday pursuits and to eagerly become 
one of the great army that crossed the seas to fight to end all forms of 
autocracy and to “make the world safe for democracy.” The beneficiary 
contends that the insured was killed in the performance of a patriotic 
duty, and that public policy requires the success of the plaintiff in this 
suit. But, however high this soldier’s conception of his duty to his 
country was, the parties herein are confronted by a contract the terms of 
which are binding upon the parties, irrespective of the reasons that may 
now be urged to disregard them. It is true that the defendant could 
voluntarily change his status or his occupation, but could he by any such 
act change the situation of the company? I do not think so. If he were 
drafted, then his choice might be said not to have been voluntarily made, 
and the beneficiary might be in a more advantageous position in press- 
ing her claims for relief. He would not have had anything to do in that 
event with changing his occupation; that would have been done by a gov- 
ernmental power, over which the soldier had no control. It would have 
substituted its will for his will, and he would have been constrained to 
obey the higher authority. 


The government wisely and liberally provided insurance for soldiers 
entering the service. There was no distinction as between the volunteer 
or the drafted soldier. It had in mind not only the extrahazardous risks, 
but the fact that insurance companies would in many cases cancel policies, 
as the defendant company apparently would have done, had it known that 
the decedent had entered the service while still protected by its policy. 
I do not feel that public policy justifies the disregard of the terms of a 
contract freely made by the parties thereto. The plain terms of this 
contract negative such a result. In the classification of risks in force in 
1908, at the time the policy was issued. there was this declaration: “Army 
officer in field service not insurable.” This was a notification to the 
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insured that the company did not insure army officers in field service, and 
that if one was so injured, or died while engaged as an army officer in 
field service, no liability would attach to the defendant under the policy 
issued. 


In the schedule of warranties signed by the decedent he warranted that 
his occupation was that of advertising, and that the duties of his occupa- 
tion were fully described by the words “soliciting and office work.” Under 
this warranty the defendant classed the risk as preferred, and issued 
its policy in consideration of the reduced premium applicable to that 
risk. The provisions of the policy, together with the warranties, must be 
assumed to have been read by the insured. But whether or not he read 
them, nevertheless they are binding upon him, and put him upon inquiry 
as to what was the classification of risk by the company. Moreover, 
the warranties and these classifications became as much a part of the 
contract as if they were printed in it. Hook v. Michigan Mutual Life 
Ins. Co., 44 Misc. Rep. 478, 483, 90 N. Y. Supp. 56, affirmed 139 App. 
Div. 922, 123 N. Y. Supp. 1121; Enthoven v. American Fidelity Co., 
128 N. Y. Supp. 805, affirmed 150 App. Div. 928, 135 N. Y. Supp. 1110, 
211, N. Y. 561, 105 N. E. 1083; Quinlan v. Providence Washington Ins. 
Co., 133 N. Y. 356, 364, 31 N. E. 31, 28 Am. St. Rep. 645. 

In spite of this provision the company has agreed to be bound by 
partial liability under certain conditions. I hold, from a careful study 
of the facts, that the insured may be properly classed as an extrahaz- 
ardous risk under the defendant’s classification of 1908, referred to in 
section 1, policy No. 719,682. In this respect.only the contract of insur- 
ance may be construed liberally for the insured, and strictly as against 
the company. Broadway Realty Co. v. Lawyers’ Title Ins. & Trust 

o., 171 App. Div. 792, 157 N. Y. Supp. 1088: McNally v. Pheenix Ins. 
Co., 137 N. Y. 389, 33 N. E. 475: Sergent v. Liverpool & London & 
Globe Ins. Co., 155 N. Y. 349, 49 N. E. 935. The insured by service in 
the army, assumed an occupation extrahazardous. He must he deemed, 
therefore, to have known and agreed that this occupation. within the 
meaning of the policy. ws an occupation rated in a more hazardous class 
than the premium which he paid for his policy covered. Under the 
“extrahazardous” classification of the year 1908 the plaintiff is entitled 
to a judgment in the sum of $1,875. 


Judgment accordingly. 


OLINSKY v. RAILWAY MAIL ASS’N. (S. F. 8719.) 
(Supreme Court of California. April 16, 1920. Rehearing Denied 
May 13, 1920.) 
189 Pacific Reporter 835. 


1, INSURANCE—OVEREXERTION NOT “ACCIDENTAL MEANS 
OF DEATH.” 


. Overexertion is not an accidental means of death within accident 
policy. 
(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident. 
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2. INSURANCE — DISTINCTION BETWEEN “ACCIDENTAL 
DEATH” AND “DEATH BY ACCIDENTAL MEANS” STATED. 


Where the death is the result of some act, but was not designed, and 
not anticipated by the deceased, though it be in consequence of some act 
voluntarily done by him, it is accidental death, but where death is caused 
by some act of the deceased not designed by him or not intentionally done 
by him, it is death by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident. 


3. INSURANCB—AMENDMENT OF BY-LAWS SO AS TO DEFINE 
ACCIDENTAL DEATH NOT APPLICABLE TO PREVIOUSLY 
ISSUED CERTIFICATE. 


The amendment of by-laws of fraternal association so as to define 
“accidental death” did not affect previously issued certificate insuring the 
member against death by accidental means, and not “accidental death,” 
and which did not use such terms. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


4. INSURANCE—BY-LAW PROVISION HELD APPLICABLE TO 
DEATH BY ACCIDENTAL MEANS RATHER THAN AC- 
CIDENTAL DEATH. 


Amendment of by-laws so as to entitle beneficiary to specified amount 
“upon suitable proof of the death by accident alone within one hundred 
and eighty days after the occurrence of such accident” held applicable 
to death by accidental means of injury rather than to accidental death. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


5. INSURANCE — TERMS OF CERTIFICATE NOT TO BE 
CHANGED BY AMENDMENT OF BY-LAWS. 


Amended by-laws of fraternal society should not be construed to 
completely change the terms of the certificate concerning the nature of 
the casualty insured against. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


6. INSURANCE—DEATH FROM HEMORRHAGES CAUSED BY 
SWIMMING AGAINST CURRENT NOT RESULT OF “AC- 
CIDENTAL MEANS.” 


Where insured, why was apparently in good health, but was suffering 
from tuberculosis, susiained a hemorrhage while. swimming against a 
strong current, and died within a month as the result of violent and 
successive hemorrhages, the death did not result from “accidental means” 
within certificate insuring against death from injuries received through 
“accidental means.” 


(For other cases, see Insurance, Dec. Dig. § 787.) 


In Bank. 
Appeal from Superior Court, City and County of San Francisco; 
John Hunt, Judge. 
Action by William Olinsky against the Railway Mail Association. 
Judgment for plaintiff, and defendant appeals. Reversed. 


J. E. White, of San Francisco, for appellant. 
Edgar D. Peixotto, of San Francisico, for respondent. 
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KELLY v. GREAT WESTERN ACC. INS. CO. (Civ. 3279.) 


(District Court of Appeal, First District, Division 2, California. March 31, 
1 Hearing Denied by Supreme Court May 27, 1920.) 


189 Pacific Reporter 785. 


1, INSURANCE—NOTE AND POLICY CONSTITUTED SINGLE 

ACCIDENT CONTRACT. 

A parenthetical clause printed under assured’s signature to a note, 
“This obligation is not a part of the policy of insurance, but is a separate 
contract,” etc., may be disregarded; the note and policy each referring 
to the other, concerning the same subject-matter, constituting but a single 
contract under Civ. Code, § 1642, and such parenthetical clause contradict- 
ing the express terms of the note as signed. 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 


2. INSURANCE — CONTRACT TO BE CONSTRUED IN THE 
SENSE IN WHICH INSURER BELIEVED ASSURED UNDER- 
STOOD IT. 


If there is a doubt as to the meaning of a contract of insurance, it is 
to be construed in the sense in which insurer believed, at the time of 
making it, that the assured understood it, under Civ. Code, § 1649. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—UNCERTAINTY TO BE CONSTRUED AGAINST 
INSURER. 


If a contract of insurance prepared by insurer has any uncertainty, 
it must be construed against the insurer, under Civ. Code, § 1654. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—INCONSISTENT WORDS TO BE REJECTED 
AND REPUGNANCIES RECONCILED. 


In view of Civ. Code, §§ 1652, 1653, inconsistent words in an insurance 
contract are to be rejected, and repugnancies must be reconciled by 
such an interpretation as will give some effect to the repugnant clauses 
subordinate to the general intent and purpose of the whole contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


6. INSURANCE—FORFEITURE OF ACCIDENT POLICY FOR 
NONPAYMENT OF PREMIUM WAIVED BY ATTEMPT TO 
COLLECT NOTE. 


Insurer under a contract of accident insurance, where assured gave a 
note for five annual premiums, waived any rights under a forfeiture 
clause providing that certain accidents would not be compensated when 
accurring after maturity of an installment for annual premium, where it 
sent letters to assured indicating an intention to collect the full amount 
of the installment due for which the assured was entitled to insurance 
for the year. 


(For other cases, see Insurance, Dec. Dig. § 392[10].) 


Appeal from Superior Court, Los Angeles County; Dana R. Weller, 
Judge. 
Action by Mabel Hillman Kelly against the Great Western Accident 


Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 





A.&H.] Empire Health & Acc. Ins. Co. v. Chatman. 213 


Robert Brennan, of Los Angeles, and Carr, Carr & Evans, of Des 
Moines, Iowa, for appellant. 

James S. Bennett and Rives & Rives, all of Los Angeles, for res- 
pondent. 


EMPIRE HEALTH & ACCIDENT INS. CO. v. CHATMAN. (No. 
10293. ) 


(Appellate Court of Indiana, Division No. 2. April 30, 1920.) 
127 Northeastern Reporter 159 


INSURANCE—INSURED NOT ENTITLED TO BENEFITS FOR 
ACCIDENTS IN EXCESS OF STIPULATED NUMBER. 


Under accident policy providing for weekly benefit of $5, limited to 
20 weeks in any 12 calender months, insured, injured in March 1916, and 
receiving in March and April 5 weekly benefits, who received an injury 
September 21, 1916, and from September 29 to January 8, 1917, received 
14 weekly benefits, held not entitled to allowance of 20 benefits beginning 
March 26, 1917, if disabled for such time, irrespective of payments from 
September, 1916, to and including January, 1917, despite statement of in- 
surer in January, 1917, he would not be entitled to more benefits until 
March. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from Superior Court, Marion County; T. J. Moll, Judge. 

Action by Charles Chatman against the Empire Health & Accident 
Insurance Company. From a judgment for plaintiff, defendant appeals. 
— conditionally on plaintiff’s entering remittitur; otherwise, re- 
versed, ; 


W. S. Taylor, of Indianapolis, for appellant. 
Frank G. West, of Indianapolis, for appellee. 


CUMMINGS v. RAILWAY MAIL ASS’N. (No. 32482.) 
(Supreme Court of Iowa. May 4, 1920.) 
177 Northwestern Reporter 466 


1. INSURANCE—VERDICT IMPROPERLY DIRECTED, IF THERE 
IS EVIDENCE OF CAUSE OF DEATH WITHIN POLICY, 
THOUGH CONTRADICTED. 

_ Inan action on a benefit certificate, if there was enough to take to the 

jury the question whether a fall caused the death, it was error to direct 

a verdict for defendant, though defendant adduced testimony of physi- 

cians that the death was due to consumption. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 
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3. INSURANCE—WHETHER DEATH WAS DUE TO FALL A 
QUESTION FOR THE JURY. 


Where a benefit certificate insured against death due to a fall, but not 
against death from disease, and there was evidence that ,though insured 
had not been well for years, he was in better condition at the time of a 
fall than for a long time prior thereto, and needed no help to get out of 
bed, and walked without assistance, and had never complained of his 
back, and that after the fall he could not get out of bed or walk without 
help, and had constant pain in his back, and that there was a bruise on the 
’ back close to the spine, and a misalignment of the lumbar vertebra, it was 
a question for the jury whether death was due to the fall. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 


4. INSURANCE—DEATH MAY BE FOUND DUE TO ONLY POS- 
SIBLE CAUSE SHOWN. 
Where something appears that can have caused a death, and other 
adequate cause for it is not made to appear, it may be found that the 
cause appearing to which the death might be due was the cause of it. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 


Appeal from District Court, Des Moines County; Oscar Hale, Judge. 

Suit on a certificate issued by the defendant and appellee which is a 
fraternal benefit association. A verdict was directed against plaintiff, and 
she appeals. Reversed. 


Hirsch & Riepe, of Burlington, for appellant. 
Seerley & Clark, of Burlington, for appellee. 


CHICAGO BONDING & INS. CO. v. PULLIAM. 


(Court of Appeals of Kentucky. March 23, 1920. Rehearing Denied 
May 4, 1920.) 


220 Southwestern Reporter 316. 


INSURANCE — DOUBLE INDEMNITY CLAUSE IN ACCIDENT 
POLICY HELD NOT TO APPLY TO BENEFICIARY. 


Under combined accident policy to plaintiff as assured and his wife 
as beneficiary, and providing that it insured beneficiary in the initial 
principal sum against injuries sustained while riding as a passenger, held, 
that assured, for accidental death of his wife while a passenger, could 
recover only initial principal sum, and not double indemnity; provision 
for double indemnity if “assured” should sustain injuries while a passen- 
ger, not applying to the beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


Appeal from Circuit Court, Nelson County. 

Action by Arch H. Pulliam against the Chicago Bonding & Insurance 
Company. From the judgment rendered, the Company appeals. Reversed, 
with directions. 


Wm. Furlong, of Louisville, for appellant. 
E. N. Fulton, Nat W. Halstead, O. W. Stanley, and Frank E. 
Daugherty, all of Bardstown, for appellee. 
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FEITEL v. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 22750.) 


(Supreme Court of Louisiana. April 5, 1920. Rehearing Denied 
May 3, 1920.) 


84 Southern Reporter 491. 


(Syllabus by Editorial Staff.) 

2. INSURANCE—PETITION HELD NOT TO SHOW DISABILITY 
FROM INFECTION TO BE WITHIN TERMS OF ACCIDENT 
POLICY. 

A petition which alleged an injury on August 28th, from which infec- 
tion resulted and caused the confinement of petitoner in a hospital be- 
ginning from September 10th, without alleging that disability was im- 
mediate or continuous after the injury, and without alleging that it re- 
sulted exclusively from the injury, does not entitle insured to recover the 
benefits provided by the policy for immediate and continuous disability 
resulting solely from accidental injuries. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


O’Niell, J., dissenting in part. 


Appeal from Civil District Court, Parish of Orleans; Porter Parker, 
Judge. 

Suit by Maurice Feitel against the Fidelity & Casualty Company of 
New York. Judgment for plaintiff, and defendant appeals. Judgment 
set aside, and suit dismissed. 


Edmond J. Jacquet and Max Hubert both of New Orleans, for 
appellant. 

Arthur B. Leopold and Woodville & Woodville, all of New Orleans, 
for appellee. 


ROLLINS v. BUSINESS MEN’S ACC. ASS’N OF AMERICA. 
(No. 2564.) 


(Springfield Court of Appeals. Missouri. Feb. 28, 1920, Rehearing De- 
nied April 13, 1920.) 


220 Southwestern Reporter 1022. 


2. INSURANCE—REFUSAL TO PAY BECAUSE OF MOOTED 
QUESTION OF INSURANCE LAW NOT VEXATIOUS DELAY. 
Insurance company is not liable for attorney fees and penalties for 

vexatious delay for refusing to pay on demand because of a question of 

insurance law which had been and was at time of such demand, a mooted 
question in the state. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


4. INSURANCE—INTENTIONAL SANE SUICIDE NOT AN “AC- 
ar ALLOWING RECOVERY UNDER ACCIDENT 
POLICY. 

If insured met his death by intentional suicide, while sane, no 
recovery could be had under a policy insuring against accidental death; 
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such death not being an “accident,” and the suicide section of the statute 
(Rev. St. 1909, § 6945) being in no way involved. 


(For other cases, see Insurance, Dec. Dig. § 465.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident. 


Appeal from Circuit Court, Howell County; W. N. Evans, Judge. 

Action by Susan E. Rollins against the Business Men’s Accident 
Association of America. From the judgment, plaintiff appealed, as did 
defendant likewise. Transferred from the Supreme Court (213 S. W. 52). 
Reversed, and cause remanded. 


Stephen C. Rogers, of St. Louis, and John C. Dyott, of Willow 
Springs, for plaintiff. 

Gilmore & Brown, of Kansas City, and R. S. Hogan, of West Plains, 
for defendant. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


FIDELITY & CASUALTY CO. OF NEW YORK v. SCHAMBS 
(United States Circuit Court of Appeals, Sixth Circuit. March 11, 1920.) 
263 Federal Reporter, 895. 


Sree ENTITLED TO JUDGMENT ON PLEAD- 
INGS. 


Under the contract of insurance in suit, as construed by the appellate 
court on a former review, plaintiff held entitled to judgment on the plead- 
ings 4 


(For other cases, see Pleading, Dec. Dig. 345[1].) 


In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; D. C. Westenhaver Judge. 

Action by Wallace L. Schambs, trustee in bankruptcy of Hudsqn D. 
Fowler, against the Fidelity & Casualty Company of New York. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

See, also, 259 Fed. 55, —— C. C. A, —. 


\ 


Howell, Roberts & Duncan, of Cleveland, Ohio, for plaintiff in er- 
ror 


’ Payer, Winch, Minshall & Karch, of Cleveland, Ohio, for defendant 
in error. 


Before Knappen, Denison, and Donahue, Circuit Judges. 


_ Per Curiam. The question here presented is fully covered by the 
opinion of this court in case No. 3236. In the first trial of this cause 
in the District Court there was a judgment for the defendant, the Fi- 
delity & Casualty Company of New York, which was réversed by this 
court. The reasons for reversal are fully stated in the opinion. 259 
Fed. 55, —— C. C. A. . This court in that case construed the con- 
tract in suit, and among other things held that the parties— 

“intended that kind of a loss which, in ordinary nomenclature and 
thought, comes into existence when the liability of the assured becomes 
irretrievably fixed.” 

The petition avers in substance that the liability of the assured has 
been irretrievably fixed by the judgment of a court of competent juris- 
diction. The answer admits the truth of this averment. Therefore the 
District Court properly sustained the motion for a judgment on the 
pleading. 

Judgment affirmed. 
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FORD v. STEVENS MOTOR CAR CO. (No. 15769.) 


(St. Louis Court of Appeals. Missouri. April 6, 1920. Rehearing Denied 
April 29, 1920.) 


220 Southwestern Reporter, 980. 


3. INSURANCE—EVIDENCE HELD TO PRIMA FACIE ESTAB- 
LISH ORAL CONTRACT BY SELLER TO PROVIDE LIA- 
BILITY INSURANCE. 


In automobile buyer’s action against sellers on oral contract to pro- 
tect buyer by liability insurance, evidence held to prima facie establish 
agreement to keep buyer protected by liability insurance while he was 
using own automobile temporarily furnished him pending delivery of the 
automobile purchased. 


(For other cases, see Insurance, Dec. Dig. § 128[2].) 


5. INSURANCE—EVIDENCE HELD TO SHOW THAT SELLER 
AGREED TO KEEP BUYER PROTECTED BY AUTOMOBILE 
INSURANCE. 


Evidence held to show that defendant automobile sales company as- 
sumed the obligations of contract of other sales company with plaintiff 
buyer, including its agreement to keep plaintiff protected by liability in- 
surance while using an automobile temporarily furnished him pending 
delivery of car purchased. 


(For other cases, see Insurance, Dec, Dig. § 128[2].) 


9. INSURANCE—NOTICE OF SUIT TO DEFENDANT AGREEING 
TO PROVIDE AUTOMOBILE INSURANCE HELD UNECES- 
SARY. 


Where automobile buyer notified automobile sales company, which 
agreed to keep buyer protected by liability insurance, of personal in- 
jury action against him, and where officer of such company, who was also 
an officer and active in management of other company which had as- 
sumed former company’s obligations, denied liability, buyer could recover 
from latter company without having given it actual notice of such per- 
sonal injury action. 

(For other cases, see Imsurance, Dec. Dig. § 128[1].) 


10. INSURANCE — LACK OF NOTICE OF ACTION MUST BE 
PLEADED IN ACTION ON CONTRACT TO PROVIDE LIA- 
BILITY INSURANCE. 


In action on contract to keep plaintiff protected by liability insurance 
while using certain automobile, lack of notice of personal injury action 
against plaintiff, if the contract provided for such notice, was a special 
defense which should have been pleaded. 


(For other cases, see Insurance, Dec. Dig. § 128[2].) 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 
Action by J. W. Ford against Stevens Motor Car Company and an- 
other. Judgment for plaintiff, and named defendant appeals. Affirmed. 


Leonard & Sibley and R. H. McRoberts, all of St. Louis, for appellant. 
Fauntleroy, Cullen & Hay, of St. Louis, for respondent. 


Biccs, C. The action, based on an oral contract of insurance, re- 
sulted in a judgment below against defendant Priesmeyer-Stevens Auto- 
mobile Company (herein called the Priesmeyer Company), and de- 
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fendant Stevens Motor Car Company (herein called Stevens Com- 
pany), for $4,276.75; the same being rendered against the Priesmeyer 
Company by default, and against the Stevens Company after a contest 
before a jury. The cause is brought here for review by the latter com- 
pany, after the customary steps were taken for that purpose. 


The Stevens Company was originally known as Waverly Sales Com- 
pany, and then as Stevens Waverly Automobile Company. there being 
but the one corporation, having from time to time the different names. 
Frank E. Stevens was an officer of and active in the management of both 
the Priesmeyer and Stevens companies. 

The petition is in three counts, but demurrers were sustained at the 
trial to the second and third counts, and the present judgment is based 
on the first count of the petition, which, after formal averments as to the 
incorporation of the defendants, alleges that in September, 1912, both 
defendants agreed to exchange, sell, and deliver to plaintiff a Waverly 
electric motor vehicle model No. 100, for the consideration of $1,000, 
and $1,240, evidenced by a note, payable 90 days from the date of delivery; 
and in consideration for the sale of said Waverly car the defendants 
agreed to accept, and did accept, as part payment thereof, a Stearns 
motor car belonging to the plaintiff at an agreed valuation of $1,060, 
which the defendants agreed to sell, and account to the plaintiff for one- 
half of any sum they might be able to obtain over and above $1,060; 
that at the time the defendants were unable to then deliver the Waverly 
electric car, but agreed that it should be delivered within a period of 
three months thereafter. 

It is further averred that, in consideration of the plaintiff giving said 
order and delivering to defendants said Stearns car, the defendants agreed 
to furnish, for the use of himself and wife, an electric motor car until 
the Waverly electric should be delivered to plaintiff, and that plaintiff, 
and his wife and family, should in the meantime have the possession of 
said electric car, and the right to use the same free of charge, until 
the Waverly electric should be delivered; that in pursuance of said agree- 
ment plaintiff delivered to defendants said Stearns car, and defendants 
delivered to plaintiff, for the use of himself and family, said electric car, 
and that said cars were delivered at or about the time the said order 
was given for the new car. : 


Plaintiff then avers that he carried a policy of insurance upon the 
Stearns car, which he turned over to.defendants, in the sum of $5,000, 
which protected himself and family and whomsoever might operate said 
car against liability for damages which third persons might sustain by 
being struck by said car while it was being operated, and that at de- 
fendants’ request, in consideration of the defendants furnishing him a 
car insured as hereinafter alleged, he allowed the defendants to have the 
full use, benefit and protection of said policy, and in consideration there- 
of, and in consideration of his giving to defendants the order aforesaid, 
defedants agreed with the plaintiff that the car which it delivered to the 
plaintiff for the use of himself and family was fully covered by a policy 
of insurance issued or to be issued by a good and solvent insurance 
company, which would protect the plaintiff or his wife, or any of his 
agents or servants, against liability for damages, not exceeding $5,000, 
to third persons, sustained by being struck by said car while being 
operated by said plaintiff or his family or their agents, and that said de- 
fendants contracted and agreed that they would keep said insurance in 
full force and effect as long as plaintiff or his family sed said car, 
and until the new Waverly electric model No. 100 should be delivered 
to plaintiff; and that plaintiff, relying upon said contract and agreement, 
accepted and took possession of said car, and undertook to operate it, 
supposing it was fully insured, and did not have the same insured because 
of the agreement aforesaid of the defendants to have and to keep the 
same insured for his use and benefit. 





220 Insurance Law Journal, Vol. 56.  [Aug., 1920. 


It is further averred that thereafter, on the 11th day of October, 
1912, while plaintiff’s wife was operating said car, one Josephine Carradine 
was struck and injured by said car by reason of the carelessness and 
negligence of the plaintiff’s wife, and on account of the fact that 
Josephine Carradine established that plaintiff’s wife was his agent at the 
time both plaintiff’s wife and himself became liable for the injuries 
suffered by her on account of being struck by said car; that said 
Josephine Carradine afterwards brought suit on account of said injuries, 
and recovered judgment in the sum of $3,500, which judgment was ren- 
dered on the 23d day of January, 1914, and which was duly affirmed on 
appeal; that said judgment and interest at the time it was paid amounted 
$120.20 sum of $4,081.58, and that the costs of the suit amounted to 

120.50. 


Plaintiff then avers that at the time said accident happened and at 
the time said suit was brought the plaintiff caused due notice to be given 
to said defendants, and notified and requested said defendants to appear 
and defend said action, but that they failed to do so, or to pay the 
amounts aforesaid for which plaintiff was held liable. 

It is then averred that the said automobile delivered to plaintiff was 
not insured, and that the defendants, in violation of their agreement, 
failed and neglected to insure it, or cause it to be insured. and that if 
said car had been covered by insurance, as the defendants agreed and 
contracted, said insurance company would indemnify and pay plaintiff 
all the loss and damage he suffered, as herein stated. 

The answer was a general denial. 


Errors are specified in the refusal of the court to peremptorily instruct 
the jury to find for defendant, in the giving of certain instructions at 
plaintiff's request and of the court’s own motion, in refusing certain other 
instructions asked by defendant, and in receiving the verdict without 
any finding as to the said second and third counts of the petition. 

The Stevens Company asserts that (1) there was a failure of proof 
as to the oral contract of insurance: (2) that if established against the 
Priesmeyer Company there was a failure to establish on the part of the 
Stevens Company the assumption of the obligations of said contract; (3) 
that such a contract, if proven, is illegal and void, in that it attempts 
to exempt the plaintiff from liability for his own negligence; and for 
these reasons it is asserted there was no case for the jury. 

On September 21, 1912, the Priesmeyer Company was the selling 
agent at St. Louis of the Waverly electric car, which was manufactured 
at Indianapolis, Ind. On that day plaintiff gave to the Priesmeyer 
Company a written order for a new Waverly electric car, which order, 
after describing the car, specified the terms of payment as set out in the 
petition. The order contained the further provision that no verbal or other 
agreement or promise not clearly specified in this order will be recog- 
nized. At the time the order was signed by plaintiff and the Priesmeyer 
Company. Some time later (plaintiff does not remember when, but de- 
fendant says in January, 1913) the contract was also signed by the Waverly 
Sales Company (the defendant) by its president, Frank E. Stevens. 
The Waverly Sales Company was organized in December, 1912, and suc- 
ceeded the Priesmeyer Company as sales agents for the Waverly car, 
and the Waverly Sales Company thereafter delivered the new Waverly 
car to plaintiff. and accepted plaintiff’s note for the deferred payment 
of $1,240 payable to it. 

[1] These acts of defendant without doubt caused it to assume 
all the obligations of the written order imposed upon the Priesmeyer 
Company. 

Plaintiff’s testimony, as well as that of witness Barr, salesman for 
the Priesmever Company, and who negotiated the contract with plaintiff. 
tended to establish the oral contract of exchange of insurance as alleged 
in the petition. As to the time of the contract, plaintiff says it was 
either on the day the written order was signed or the day after. Barr 
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places it as after the time the order was signed. However, plaintiff 
says it was before the trade was finally consummated, and before he deliv- 
ered his Stearns car to the Priesmeyer Company, and before the elec- 
tric car was delivered to him for the use of himself and family pending 
the arrival of the new Waverly car. 

Plaintiff testifies that, after he and Barr had orally agreed about the 
exchange of insurance on the two cars, they went to the office of the 
Priesmeyer Company to have the contract confirmed by Stevens; that 
Barr told Stevens that he had agreed that I would be protected on lia- 
bility insurance on the electric car, if I would leave the insurance on 
my car to protect them, and Stevens said, “That is all right; we want 
you to do that”; and I said, “I have agreed to do that, if you will agree 
that I am. protected on the gasoline car.” 

Plaintiff further testifies that the agreement was that he would protect 
the Priesmeyer Company up to $5,000 on the Stearns car, and the Pries- 
meyer Company would likewise protect plaintiff on the electric car. 

[2] We think the evidence was sufficiently definite and sufficient 
in amount to prima facie establish the oral contract of insurance. While 
the insurance contract was made after the formal order for the new car 
was signed, there was evidence that it was made before the deal was 
finally consummated by the delivery of the cars one to the other, and 
we think the insurance feature was a part and parcel of the original 
contract between the parties. 

[3] While the insurance contract rested in parol, it did not vary or 
contradict the written terms of the order, but consisted of new mutual 
obligations between the parties, based on the mutual promises of each 
as a consideration. The parties had the right and power by parol to 
add to the written contract, and this regardless of the limitation placed 
in the written order to the effect that it contained the entire agreement, 
as long as the subsequent agreement was based on a sufficient consid- 
ration. Polk v. Assur. Co., 114 Mo. App. loc. cit. 518, 90 S. W. 397. 

[4] As to the assumption of the insurance contract by the defendant 
Stevens Motor Car Company, while it is true, as contended by counsel 
for that company, that the petition is not based on the theory of the 
assumption of the obligations of a prior contract, but the allegation is 
made that the present defendant originally made the contract, this was, 
at most, only a variance between the allegations of the petition and 
the proof. No objections were made to testimony offered by plaintiff on 
the theory that the defendant had assumed the contract of the Priesmeyer 
Company. If the defendant claimed that there was a variance, it should 
have proceeded as the law directs, and filed an affidavit of surprise; 
otherwise it will not be heard to complain in the appellate court. Bank 
v. Phillips, 179 Mo. App. 488, 162 S. W. 721. 

[5] We think the evidence sufficient to show that the present de- 
fendant, Stevens Motor Car Company, assumed the obligations of the 
original contract entered into between plaintiff and the Priesmeyer Com- 
pany, including the alleged oral contract of insurance, as testified to 
by the plaintiff. It took over all of the benefits of that contract by 
assuming to deliver the new Waverly car and received payment therefor. 
Frank E. Stevens was the officer and active in the management of the 
Priesmeyer Company, and is the officer that plaintiff alleges he dealt with 
in making the contract of insurance. The same Frank E. Stevens was 
the president of the present defendant and took over the o*lieation of 
delivering the new car, and accepted all the henefits on behalf of the 
Stevens Motor Car Company of the contract. If plainti?’s testimony in 
reference to the oral contract of insurance is true—and thr jury adopted 
it as true—Stevens, when he assumed the benefits of the con‘ract to deliver 
the car, did so on behalf of his new company. with f'l k-.wledge of 
the contract of insurance orallv entered into with the plaintiff. 

Plaintiff testified that at the time Stevens signed the written order 
on behalf of Waverly Sales Company, now the defendant Stevens Motor 
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Car Company, he stated his company was taking over the Priesmeyer 
Company, and assuming all their liabilities, and that he wanted their 
name to show on the contract. This was not denied by Mr. Stevens. 

We think there was sufficient evidence from which the jury could 
infer that the Stevens Company assumed all the obligations of the Pries- 
meyer Company toward plaintiff’s contract, including the oral contract 
of insurance, and hence rule this point against defendant. 

[6] Defendant asserts that the contract which attempted to protect 
plaintiff from liability for his own negligence was illegal, void, and 
against public policy, and that such defense of illegality is open to de- 
fendant, although not pleaded, as it appeared from plaintiff’s evidence. 
Granting that the point can be thus raised, we see nothing illegal in 
such a contract. Such so-called liability policies on automobiles, in gen- 
eral, protect the owner, or his agent or servant, operating the same, 
from liability for his own negligence, and unless he, or his said agent 
or servant, is found to be negligent, there is no liability. That is ‘the 
very purpose of such policies, and we see no reason why two individuals 
could not enter into such an indemnity contract. The point is ruled 
against defendant. 

As to the instructions. Defendant complains that the main instruc- 
tion given for plaintiff, and which covers the whole case, assumes that 
Barr, the salesman, had authority as agent of defendant to bind it to 
the oral contract of insurance. While Barr first negotiated the contract 
with Ford, and assigned the order on behalf of the Priesmeyer Company 
for the sale of the Waverly car, it appears from plaintiff’s evidence that, 
after he and Barr had agreed on the exchange of liability insurance 
for the two cars, they both went to Stevens, who confirmed the acts 
of Barr in making the contract with plaintiff. There was no question 
as to Stevens’ authority, as he was an officer and active in the business 
of the Priesmeyer Company. This caused the contract to be made 
direct with the Priesmeyer Company, and not through its agent Barr, 
and this dropped the question of Barr’s authority as agent out of the 
case. The instruction does not assume Barr’s authority, or in fact say 
anything about Barr, but requires the jury to find that the contract of 
insurance was made with the Priesmeyer Company, and afterwards as- 
sumed by the Stevens Company. According to the testimony: of plain- 
tiff, which is corroborated by Barr, Stevens confirmed and adopted 
Barr’s act in making the agreement in reference to the insurance. 

[7] There was no error in the instruction in this regard, and it 
follows that the court did not err in refusing defendant’s instruction on 
the same question of Barr’s authority as agent to bind the defendant, as 
that question was out of the case after Stevens was informed of the 
contract and adopted and confirmed Barr’s acts. 

[8] Complaint is also made against plaintiff’s main instruction, in 
that it authorizes a recovery for plaintiff for the amount recovered by 
Miss Carradine in her suit against Ford, to which suit defendant was 
not a party, and without a finding of notice to defendant of that suit. 
There was no contest made at the trial as to the amount of plaintiff’s 
loss. It was established by plaintiff’s testimony as well as by the record 
in the Carradine case. The Priesmeyer Company was a party to that 
suit. The amount of plaintiff’s loss was not a contested fact in the case. 
and it could not be said that assuming such loss under the facts con- 
stituted reversible error. 

Besides this, no objection was made by defendant as to any of the 
testimony pertaining to the loss, nor was any instruction asked by de- 
fendant on the subject. : 

[9] As to notice, the instruction did not reauire the jurv to find 
that plaintiff had given notice to defendant of the loss or of the Carra- 
dine suit. Such a notice was unnecessary for the following reasons: 

(1) The Priesmeyer Company was a party to the Carradine suit 
and had actual notice. 
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(2) There was evidence to the effect that Ford notified Stevens 
about the accident and the claim of Miss Carradine. At first Stevens did 
not deny liability, but afterwards did deny all liability in the matter, and 
told Ford he could do nothing for him. After that it would have been 
useless to give further notice. 

[10] (3) Lack of notice was not pleaded as a defense. If the 
contract provided for notice, lack of same was a special defense, which 
should be pleaded. Duff v. Fire Ass’n of Philadelphia, 129 Mo. 460, 
30 S. W. 1034. 

Defendant assigns as error the failure to give its requested in- 
struction to the effect that it would not be liable for a mere expression 
of opinion by salesman Barr as to the effect of the insurance carried 
by the Priesmeyer Company. Such was not error, for, as heretofore 
stated, the negotiations between -Barr and Ford in reference to the in- 
surance were merged in the contract made direct with Stevens. 

[11-12] An instruction was given for plaintiff which directed a ver- 
dict against the Priesmeyer Company, as they had failed to answer. The 
court of its own motion repeated the direction, and told the jury that 
they should find against the Priesmeyer Company, as it had not answered 
in the case, thereby confessing the allegations of the petition. Error is 
assigned on this account. This should not have been done, as it was 
sufficient to give the instruction once, and not emphasize the fact by a 
second instruction, that the Priesmeyer Company had confessed the alle- 
gations of the petition in view of the relation between the two compa- 
nies. However, we do not deem this reversible error. 

[13] Defendant challenges the sufficiency of the verdict for the 
reason that there is no specific finding as to the second and third counts 
of the petition. As heretofore stated, the court sustained demurrers 
to those two counts, and the case was put to the jury on the first count 
only, and the verdict was a general one for the plaintiff. The counts 
did not involve separete and distinct causes of action, but stated the 
claim of the plaintiff growing out of the same contract on different 
theories. Under such circumstances a verdict on one count would 
be a bar to any suit on the other counts. There was but one injury 
or damage. 

The cases relied on by defendant are not in point, as, for instance, 
the case of Maloy v. Railroad, 178 S. W. 224 There the petition was 
in two counts, declaring on separate causes of action, one for ejecting 
plaintiff from the train, and the other for false arrest. The verdict did 
not dispose of both causes of action. There was a finding only on one 
of the counts. 

Finding no reversible error in the record, the Commissioner recom- 
mends that the judgment be affirmed. 


Per CurtAm. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. The judgment of the circuit court is accordingly 
affirmed. 

Reynolds, P. J., and Allen and Becker, JJ., concur. 


Vol. 
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ORGEL v. GOLDSTEIN er at. 


(New York Supreme Court, Appellate Division, First Department. 
May 14, 1920.) 


182 New York Supplement, 147. 


INSURANCE—EVIDENCE HELD NOT TO SHOW BROKERS’ 
FAILURE TO NOTIFY OF INABILITY TO PROCURE. 


In action against insurance brokers for damages to their customer by 
breach of duty on their part in negligently failing to procure insurance . 
for him or to notify of inability to do so, evidence as to defendants’ fail- 
ure to notify held insufficient to support verdict for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


Appeal from Appellate Term, First Department. 

Action by Harry Orgel against Max Goldstein and Benjamin Gold- 
smith, copartners, etc. From a determination of the Appellate Term, 
affirming a judgment of the Municipal Court, Borough of Manhat- 
tan, Fifth District, for plaintiff, defendants appeal. Determination 
of Appellate Term and judgment of Municipal Court reversed, and 
new trial ordered. 


Argued before Clarke, P. J., and Dowling, Smith, Merrell, and 
Greenbaum, JJ. 


Max Shlivek, of New York City, for appellants. 
Benjamin Bernstein, of New York City, for respondent. 


GREENBAUM, J. This is an appeal from a determination of the Ap- 
pellate Term, affirming a judgment of the Municipal Court in favor of 
the plaintiff for the sum of $544.30. The action was brought by the 
plaintiff against the defendants, as insurance brokers, to recover dam- 
ages sustained by him by reason of an alleged breach of duty on the 
part of the defendants in negligently failing to procure a policy of insur- 
ance for him, or to notify him of their inability so to do. 

Plaintiff was a dealer in feathers, engaged in business at 681 Broad- 
way, in the city of New York. The defendants had acted as his insur- 
ance brokers“ for about three years. On May 7, 1918, they procured a 
policy of fire insurance in the Royal Insurance Company in the amount 
of $750, covering merchandise belonging to the plaintiff. The premium 
of the policy was $19.59. On August 20, 918, the company notified the 
plaintiff in writing that the policy would be canceled within five days for 
nonpayment of the premium. On August 26, 1918, the company notified 
the plaintiff in writing that the policy had been canceled. Up to the time 
of cancellation, the premium had not been paid, and there cin be no 
doubt that the policy was properly canceled. 

On or about September 20, 1918, the plaintiff sent a check for $19.59, 
the amount of the premium, to the defendants. According to plaintiff’s 
testimony, he was called up on the telephone by defendants’ manager, 
on or about September 25th, and told that his check for $19.59, which 
he had mailed to the defendants, was not good, and upon that occasion 
he was told by the person talking in behalf of the defendants that he 
must have the cash right away; “if not, he will cancel the old policy; 
if not, he will make good the old policy, or he will give me a new policy 
and make good; he must have it right away, the cash.” 

Plaintiff thereupon sent $19.50 in cash to the defendants, which the 
latter received. On September 26, 1918, defendants wrote to plaintiff, 
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acknowledging receipt of the cash, and advising him that, after trying 
to make payment of the premium, the Royal Insurance Company informed 
them of the cancellation of the policy on August 26th, and that the 
company refused to reinstate the policy— 

“on account of your bad trade report and bad physical condition of the 
building in which you are located.” 

This letter closes as follows: 

“However, we will endeavor to replace this insurance in another 
direction, and if we succeed we will so advise you.” 

The plaintiff admitted that he did not notify the defendants of the 
notice of cancellation which he had received from the insurance company, 
and it is quite apparent from the evidence that the defendants only 
learned of the cancellation after the plaintiff had forwarded the check 
for $19.59 on September 20th. 

The evidence is that, upon receipt of that check, defendants imme- 
diately sent their own check, dated September 20th, for $17.63, being 
the difference between the amount of the premium and of their broker- 
age commission, and that the company refused to accept the check or to 
reinstate the policy, for the reasons stated by the defendants in their 
letter to plaintiff of September 26th. 

Plaintiff’s cause of action, according to the complaint, is based upon 
the alleged conversation had between the plaintiff and defendants on the 
25th of September, to which reference has heretofore been made. De- 
fendants deny that conversation in all its details. They, however, con- 
cede that they retained the $19.59 for the purpose of endeavoring to 
replace the insurance in another company. There is thus a sharp differ- 
ence between the parties as to what defendants had stated they would 
do with reference to new insurance. Defendants put in evidence a 
series of important letters, written before the date of the fire, which 
occurred on the 26th of October, 1918. The first of these was dated 
October 1, 1918, in which the defendants advised the plaintiff. 

“That we have up to date been unsuccessful in placing this insurance 
for your account. However, as soon as we succeed in securing this insur- 
ance, we will so advise you.” 

The next letter is dated October 9th, in which the defendants state 
that they have been unsuccessful in securing insurance in place of the 
Royal Insurance policy which was canceled in August— 

“on acount of the bad physical condition of the building you occupy, and 
also on acount of trade reports which the companies have on record, and 
which do not show up to the standard.” 

The letter also stated: 


“T personally would advise you to therefore try other insurance 
brokers, and let us hear from you if they are successful in obtaining 
this insurance for your account.” 

On October 18th a third letter was mailed to the plaintiff, which 
reads as follows: 

“Will you kindly advise us if you have secured the $750 insurance 
in another company, in place of the Royal Insurance policy which was 
recalled? When I last saw you, you said that you have asked another 
insurance broker to try and get this $750 insurance for your account. 
Has he been successful? Up to the present writing, and again referring 
to our various letters written you, we have failed to place $750 in- 
surance.” 

Plaintiff denied the receipt of any of these letters. Indeed, he also 
denied the receipt of several other letters, which his counsel, however, 
conceded upon the trial had been received by him. Plaintiff claimed 
that he was not very familiar with the English language, but he ad- 
mitted there was in his employ a young woman who acted as book- 
keeper, and who was in the habit of reading his letters. One of the 
critical issues in the case is whether plaintiff received the letters which 
the defendants testified were written and mailed to him. The omission 
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on the part of the plaintiff to call his bookkeeper with respect to such 
an important matter, without any explanation why she was not called, 
casts considerable doubt upon the plaintiff's veracity. His testimony 
in other respects was also very unsatisfactory. 

Defendants, on the other hand, produced a typist, who was in their 
employ at the time that the letters were claimed to have been written, 
who testified that she wrote them at the time when théy were dated, 
and corroborated the manager of the defendants, who swore positively 
to his signing such letters and mailing them. It is highly improbable 
that defendants manufactured these letters. If these letters were sent, 
it would establish that the defendants were diligent in keeping plaintiff 
informed of their inability to procure insurance, and that they advised 
him to secure the services of another broker. It also appears in evidence 
that the plaintiff held a policy in the Hartford Insurance Company, 
procured through the efforts of the defendants, and that it was impos- 
sible to induce that company to renew it. According to defendants’ 
testimony, plaintiff was advised that the goods in which he was dealing 
were among the worst forms of hazardous risks. 

There was not the slightest contradiction of defendants’ assertions 
that insurance was not obtainsble for the plaintiff. The verdict is over- 
whelmingly against the weight of the credible evidence, and the de- 
termination of the Appellate Term and the judgment of the Municipal 
Court should be reversed, and a new trial ordered, with costs in all 
courts to the appellants to abide the event. All concur. 





Misc.] Smith vy. Massachusetts Bonding & Ins. Co. 


SMITH v. MASSACHUSETTS BONDING & INS. CO. (No, 442.) 
(Supreme Court of North Carolina. April 28, 1920.) 
102 Southeastern Reporter 887. 


1. INSURANCE—FOREMAN IN CHARGE OF GANG HELD NOT 
TO HAVE CHANGED OCCUPATION BY CUTTING A WIRE. 


Insured, described in his application as a foreman and supervisor hav- 
ing overseeing duties only, did not change his occupation, within a pro- 
vision of the policy reducing the indemnity in such case, by cutting an 
electric wire while with a gang of linemen, instructing them how to per- 
form the work. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


2. INSURANCE — INDEMNITY NOT. REDUCED FOR INJURY 
FROM ACT PERTAINING TO OCCUPATION AND ALSO TO 
MORE HAZARDOUS OCCUPATION. 


Under a provision of a policy for reduction of indemnity, if the i injury 
was sustained while doing any act or thing pertaining to any occupation 
classed as more hazardous than that therein stated, the cutting of an 
electric wire by a foreman was not an act requiring reduction of the 
indemnity, though it pertained to a more hazardous business than that of 
foreman, where it was also within the line of insured’s employment as 
foreman, as such provision applied only to hazardous acts of another 
occupation not pertaining to his own occupation. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


4, INSURANCE — FOREMAN ACTING WITHIN LINE OF EM- 
PLOYMENT AS SUPERVISOR IN CUTTING WIRE. 


Insured, described in his application as a foreman and supervisor 
having overseeing duties only, was acting directly within the line of his 
employment as foreman in charge of a gang of linemen in cutting an 
electric wire, as it was his master’s legal duty to have the men instructed 
by the foreman or some one else, and his right to have them familiarized 
with the methods of performing the work. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


5. INSURANCE--DIRECTED VERDICT FOR REDUCED INDEM- 
NITY PROVIDED FOR MORE HAZARDOUS OCCUPATION 
ERRONEOUS. 

Where there was evidence fdr the consideration of the jury to show that 
insured when killed was acting within the line of the occupation stated in 
the policy it was error to direct a verdict for a smaller amount provided 
for more hazardous occupations. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Superior Court, Mecklenburg County; Shaw, Judge. 

Action by W. M. Smith, administrator of Ollie C. Kistler, against the 
Massachusetts Bonding & Insurance Company. From a judgment for 
plaintiff for an insufficient amount, he appeals. New trial granted. 


A. B. Justice and J. D. McCall, both of Charlotte, for appellant. 
J. F. Flowers, of Charlotte, for appellee. 
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FEKJAR v. IOWA STATE LIVE STOCK INS. CO. 
(Supreme Court of North Dakota. Jan. 2. 1920.) 
177 Northwestern Reporter 455 


(Syllabus by the Court.) 
INSURANCE--FALSITY OF REPRESENTATION AS TO CONDI- 

TION OF ANIMAL INSURED HELD FOR JURY. 

This is an appeal from a judgment against defendant for $1,000 on its 
insurance of a registered Belgian stallion that weighed 2,000 and was worth 
$2,200. The defense is that the insurance for which defendant received 
$100 was obtained by a false representation, which was that the horse 
never had colic, while in the proof of loss it is written that the horse had 
a slight colic in the winter of 1916 and 1917. The proof of loss was writ- 
ten by the state agent of the plaintiff, and two witnesses swear that it 
did not contain anything about colic. It is held, under the evidence, the 
question of the falsity of the representation was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668/6].) 


Appeal from District Court, Barnes County; J. A. Coffey, Judge. 
Action by Nils Fekjar against the Iowa State Live Stock Insurance 
Seer: Verdict and judgment for plaintiff, and defendant appeals. Af- 
rmed. 


Winterer, Combs & Ritchie, of Valley City (Lester L. Thompson: 
of Des Moines, Towa, of counsel) ,for appellant. 
A. P. Pavlson, of Valley City, for respondent. 


PORTER v. COMMONWEALTH CASUALTY CO. 
(Supreme Court of Pennsylvania. May 10, 1920.) 
110 Atlantic Reporter, 153. 


1. INSURANCE — LAWS AND REGULATIONS OF FRATERNAL 
SOCIETY REFERRED TO AND MADE PART OF CERTIFI- 
CATE PRESUMED TO EXIST. , 

In an action on insurance certificate, the existence of any laws, rules, 
or regulations of the society referred to in and made a part of the cer- 
tificate will be presumed until proof to the contrary appears. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 


2. INSURANCE — CERTIFICATE OF BENEFCIAL SOCIETY IS 
NOT AN “INSURANCE POLICY,” AS RESPECTS ATTACH- 
ING APPLICATION. : 
Certificates of membership in beneficial associations are not “insur- 

ance policies” within Act May 11. 1881 (P. L. 20), making a policy com- 

plete without application and laws of the society referred to therein but 
not attached thereto. 
(For other cases, see Insurance, Dec. Dig. § 715.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Policy of Insurance.) 
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3. INSURANCE--APPLICATION AND LAWS OF SOCIETY MADE 
PART OF CERTIFICATE BY REFERENCE MUST BE PRO- 
DUCED. 


When application to.and laws of an association are by reference made 
part of the contract of membership, they must, if obtainable, be placed 
in ‘evidence by plaintiff in action on‘ the certificate, unless he gives a good 
and legally suffcient reason for not doing so, or unless the society was in 
fact not a beneficial society but one conducting an insurance business. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 


4. INSURANCE—PLAINTIFF CLAIMING CERTIFICATE IS COM- 
PLETF WITHOUT APPLICATION OR LAWS OF SOCIETY 
HAS BURDEN OF PROOF. 


In action on insurance certificate making application and laws of'the 
association not attached to certificate a part thereof by reference, plaintiff 
claiming the certificate to be a complete contract without such application 
and laws under P. L. 1881, p. 20, because the association was in fact con- 
ducting an insurance business, had burden of overcoming the presumption 
that the society was what its certificate declared it to be, a beneficial as- 
sociation. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 


5. INSURANCE--CORPORATION ASSUMING OBLIGATIONS OF 

BENEFICIAL SOCIETY IS BOUND BY CERTIFICATE. 

A corporation that had assumed the obligations of a beneficial associa- 
tion stood in the same position as the society: succeeded to its rights and 
privileges, and became liable on the society’s certificate only” to the same 
extent as the society was liable. 


(For other cases, see Insurance, Dec. Dig. § 684.) 


Appeal from Court of Common Pleas, Huntingdon County; Thomas 
F. Bailey. Judge. 

Suit by Rebecca H. Porter against the Commonwealth -Casualty Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed, with a 
venire facias de novo. 


Argued before Brown, C. J., and Moschzisker, Frazer, Walling) Simp- 
son, and Kephart, JJ. 


C. William Freed, of Huntington, for appellant. 
W. M. Henderson, of Huntingdon, for appellee. 
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JOSEPH WEAVER & SON -~ ee LIFE & ACCIDENT CO. 
(No. » 


(Court of Civil Appeals of Texas. Beaumont. April 13, 1920.) 
221 Southwestern Reporter, 299. 


1. INSURANCE-—RIDER ON COMPENSATION INSURANCE POL- 
ICY HELD NOT TO HAVE MODIFIED SHORT RATE CAN- 
CEI.LATION CLAUSE. 


A rider appended to a policy of workmen's compensation insurance 
issued to an employer held not to have modified the short rate cancellation 
clause which had been duly approved by the commissioner of banking and 
insurance, and hence, where the policy was canceled before expiration of 
the period it had to run, the premium must be computed according to the 
short-rate cancellation clause. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


2. INSURANCE. --PREMIUM ON WORKMEN’S COMPENSATION 
POLICY TO BE COMPUTED ON BASIS OF REMUNERATION 
TO DATE OF CANCELLATION. 


Where a workman’s compensation insurance policy issued to a master 
was canceled in less than the year it had to run, premiums up to the date 
of cancellation should be computed on the basis of remuneration paid by 
the master up to time of cancellation, and cannot be diminished on theory 
that the pay roll computed on basis of an entire year would be less than 
the amounts paid up to the time of cancellation. 


(For other cases, see Insurance, Dec, Dig. § 183.) 


Appeal from District Court, Jefferson County; E. A. McDowell: 
Judge. 

Action by the Home Life & Accident Company against Joseph Weaver 
& Son. From a judgment for plaintiff, defendants appeal. Affirmed. 


Collins & Morris, of Beaumont, for appellants. 
Andrews, Streetman, Logue & Mobley, of Houston, for appellee. 



















Reliance Life Ins. Co. v. Hardy. 


RELIANCE LIFE INS. CO. v. HARDY. (No. 4.) 
(Supreme Court of Arkansas. May 24, 1920.) 
222 Southwestern Reporter 12. 


3. INSURANCE—LIFE POLICY NOT FORFEITED FOR NONP&A#.Y- 
MENT OF PREMIUM WHERE INSURER HAD FUNDS BE- 
LONGING TO INSURED. 


Where an insurer, on last day of grace for payment of $19.88 quarter- 
ly premium on life policy, had in its hands $20 belonging to insured as a 
benefit payable to him under a health policy issued by insurer, it cannot 
claim the life policy was forfeited for insured’s fa‘lure to pay the quarterly 
premium; if insurer had in its possession funds belonging to insured de- 
rived from any source, it was its duty to appropriate and apply them 
to prevent forfeiture. 


(For other cases, see Insurance, Dec. Dec. § 360[3].) 


Appeal from Circuit Court, Phillips County; J. M. Jackson, Judge. 
Action by Velma Hales Hardy against the Reliance Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 





Milton B. Rose, of Memphis, Tenn., for appellant. 
Moore & Vineyard and Fink & Dinning, all of Helena, for appellee. 


Woop, J. On July 3, 1916, the appellant issued to Eno D. Hardy two 
policies of insurance. One was a life policy and the other a health policy. 
They were separate instruments and separate contracts, but between the 
same patties. The health policy was issued for a period of 12 months and 
was made payable to the insured, and was not assignable, except by written 
consent of the company. The life policy was payable to the executors, 
administrators, assigns, or beneficiaries of the insured. The annual 
premium on the health policy $19.50. The annual premium on the life pol- 
icy was $56.58. On August 9, 1917, at the request of the insured the pre- 
miums on the life policy were made payable quarterly instead of annual- 
ly, and the beneficiary was changed to the insured’s wife. Velma Hales 
Hardy, the appellee. 

August 18, 1917, Eno D. Hardy contracted fistuia and was confined 
on account thereof 10 days, which entitled him to sick benefits under his 
health policy in the sum of $20. The claim for this sick benefit was sent 
to the company, according to the testimony of the appellee, “some time in 
July or August.” “She was not sure about the date.” At any rate, there 
was a delay in paying this claim until November 10th, when the company 
sent Hardy, by letter, check for $20, which he received November 14, 
1917, and signed receipt to the company for the amount thereof, dated 
November 10, 1917. On the same day Hardy applied to the company to 
reinstate his policy, remitting to appellant, with his application, the sum 
of $1988. This application was declined by appellant on November 17, 
1917. Appellant on that day returned to Hardy the amount of the remit- 
tance, which he accepted. 

The quarterly premium due on October 3, 1917, on the life policy was 
the sum of $19.88. Under the terms of the policy, if this quarterly 
premium was not paid one month after the same became due, the policy 
lapsed. If paid on the 3d of October or one month thereafter, then the 
policy did not lapse, but continued in force until the next quarterly pay- 
ment, which was due January 3, 1918 
Vol. LVI—16, 
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Hardy, the insured, died on the 20th of December, 1917. The appellee 
instituted this action on the life policy which was in the sum of $3,000. 

The appellant denied liability on the ground that, at the time of 
Hardy’s death, the policy had lapsed, because of the nonpayment of the 
premium, which in order to keep the policy in force should have been 
paid on or before November 3, 1917. 

The case was called for trial on October 30, 1919. Messrs. Bevins & 
Mundt had been retained the day before to assist Hilton B. Rose, leading 
attorney for appellant in the trial of the cause. Appellant, through its as- 
sistant counsel, asked for a postponement of the trial until a later day of 
the term, assigning as a reason that they had not had sufficient time to 
acquaint themselves with the facts and law of the case, and that Milton B. 
Rose was sick and unable to attend. The court overruled the motion. 

The above were the issues and facts developed at the hearing upon 
which both parties asked for a peremptory instruction. The court granted 
the prayer of the appellee and instructed the jury to return a verdict in the 
sum of $3,337.60. Judgment was rendered for the appellee in that sum, 
from which is this appeal. 

[1, 2] Appellant contends that the court erred in overruling its motion 
for a postponement to a later day in the term on account of the illness 
of its leading counsel, Milton B. Rose. The certificate of the physician 
attached to the motion shows that Rose had been ill all the summer. The 
issue had been made up for more than 18 months at the time the motion 
for a postponement was filed. The continued illness of Rose during the 
summer before the day set for the trial of the cause should have caused 
the appellant to anticipate that services of other counsel might be necessary 
at the trial, and proper diligence on its part would have resulted in the 
employment of such additional counsel in time for them to have prepared 
for the trial of the case when the same was called. At least, the motion 
was addressed to the discretion of the trial court, and we do not discover 
any abuse of discretion in overruling the motion. 

The appellant contends that the undisputed evidence shows that the 
policy upon which this action was based lapsed and was forfeited on ac- 
count of the failure of the insured to pay the premium due October 3, 1917, 
on or before November 3, 1917; the latter date being the last day of grace 
for the payment of the premium. 

[3] Appellant’s contention cannot be sustained for the reason that the 
undisputed evidence shows that on November 3, 1917, it had the sum of $20 
in its hands belonging to Hardy, which sum exceeded the amount that was 
then due the appellant for the premium on the policy in suit. It is of no 
consequence that this fund accrued to Hardy under the provisions of a 
different policy from that in suit. The policies were issued on the same 
day and were between the same parties; but even if that were not true, 
and if the appellant had in its possession funds belonging to Hardy de- 
rived from any source whatsoever, it was the duty of the appellant, in 
the absence of instructions from Hardy that he desired the use of the 
funds for some other purpose, to appropriate the same for the payment of 
his premium when it became due in order thereby to prevent forfeiture of 
the policy. 

The undisputed evidence shows that Hardy was sick in August, 1917 
‘and that his claim for $20 sick benefits which had accrued under his health 
policy had been sent to the company long prior to October 3, 1917, when 
the premium was due. Yet the appellant delayed sending him the amount 
of the sick benefit until after November 3, 1917. If Hardy after making 
claim for sick benefit had directed the appellant that he desired the use 
of this amount for some other purpose than the payment of the premium 
on his life policy, then appellant would not have been warranted in ap- 
propriating the funds in its hands for the payment of the premium. But 
in the absence of such direction, appellant could not hold on to the funds 





Life. ] Thompson v. Metropolitan Life Ins. Co. 233 


of Hardy until the time for the payment of the premium had expired and 
then declare a forfeiture for the nonpayment of such permium. Since 
the payment of the premium was for Hardy’s benefit, the presumption is 
that he would have consented thereto. But that matter is not left to pre- 
sumption, for the undisputed proof here is that he desired to pay his 
premium and to continue his policy. 

Hardy on November 10, 1917, applied for reinstatement and remitted 
$19.88. On that date he had not yet received the $20 sick benefit which 
reached him on the 14th, and, of course, he could not know whether the 
company had allowed his claim for sick benefit and whether it had applied 
same for the payment of his premium. At the time Hardy receipted 
the company for the sick benefit fund, the company had not returned to 
him the $19.88, which he had remitted to it. This remittance was not re- 
turned to Hardy until the 17th. So there was no interval from October 3, 
1917, until November 14th, when the company did not have money in its 
hands of Hardey’s more than sufficient to have paid his premium. 

The appellant, having kept in its hands money of the appellee until 
after time for the payment of Hardy’s premium expired, will not be heard 
to say, in the absence of affirmative evidence to the contrary, that it had 
no right to use his money to pay the premium and thus prevent a for- 
feiture of Hardy’s policy. In other words, the effect of the undisputed 
evidence is to show that the premium was paid. 

The trial court was correct in so holding and in granting the prayer 
of appellee for a peremptory instruction in her favor. Although there 
is some difference in the facts, the case is ruled by the doctrine an- 
nounced and the principles applied in Union Central Life Ins. Co. v. 
Caldwell, 68 Ark. 505, 58 S. W. 355, where we said: 

“The doctrine does not arise out of the peculiar facts of any particular 
case. It does not depend upon contract, custom or course of dealing for 
its existence and potency. It has its origin in that fundamental principle 
of justice which will compel one who has funds in his hands belonging to 
another, which may be used, to use such funds, if at all, for the benefit, 
and not to the injury, of the owner; for his consent to the one, and dissent 
to the other will be presumed. * * * These principles are founded 
upon reason and common fairness and honesty, and they will have ap- 
plication wherever it becomes necessary to prevent a forfeiture, which is 
favored neither at law nor in equity.” . 

See, also, Nat. Ins. Co. v. Mooney, 111 Ark. 514, 164 S. W. 276; 
Mutual Life Ins. Co. v. Henley, 125 Ark. 372, 188 S. W. 829. 


The judgment is correct, and is therefore affirmed. 


THOMPSON v. METROPOLITAN LIFE INS. CO. (No. 11005.) 
(Court of Appeals of Georgia, Division No. 2. April 8. 1920.) 
103 Southeastern Reporter, 424. 


(Syllabus by the Court.) 
INSURANCE — EVIDENCE SHOWING THAT INSURER’S 
SPECIAL AGENT HAD NOT ADVANCED APPLICANT’S 
FIRST PREMIUM. 


Under the law of this particular case, as fixed and determined by 
this court (Metropolitan Life Insurance Co. v. Thompson, 20 Ga. App. 
706, 93 S. E. 299), the question is not whether the special agent had agreed 
with the applicant to advance for him the first premium called for by the 
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policy of insurance, but whether he had a: tually done so The plaintiff ad- 
mits that the applicant himself did not pay this premium. The evidence is 
in conflict as to whether or not the agent had promised the applicant 
to advance it for him but there is no evidence which can be taken to dispute 
the testimony for the defendant to the effect that no such advance 
by the agent had in fact been made, nor is there any evidence going to 
show that the company had accepted an obligation of the agent on behalf 
of the applicant, in lieu, of such payment by the applicant, since the policy 
was sent to the agent for delivery only on the agent’s statement that the 
applicant had himself made payment. The court, therefore, committed 
no error in directing a verdict in favor of the defendant. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Error from City Court of Waycross; J. L. Crawley, Judge. 

Action by Mrs. H. M. Thompson against the Metropolitan Life In- 
surance Company. Judgment for defendant on a directed verdict, and 
plaintiff brings error. Affirmed. 


The petition alleged that plaintiff was the wife of H. M. Thompson 
prior to his death on October 11, 1915; that defendant insurance company, 
through its agent, did on October 2, 1915, have said Thompson examined 
by a physician to determine whether he could obtain insurance in said 
company; that said Thompson passed such examination, and his applica- 
tion for insurance was accepted, and the policy was issued in the sum 
of $500; that such insurance was what is known as industrial insurance, 
and the premium was to be 35 cents per week, to be paid weekly; that it 
was understood between said Thompson and said agent that the first 
premium of 35 cents was to be forwarded by the agent to the company 
for Thompson, and that the 35 cents was to be paid to the agent by 
Thompson when the policy was delivered to him; that such policy was sent 
to the agent to be delivered to plaintiff’s husband, and the agent on October 
11, 1915, started to the town where plaintiff’s husband lived to deliver 
to him the policy, but, on learning that plaintiff's husband had been 
killed on that day in an accident occurring at the mill, he returned the 
policy to the company; that plaintiff was named as beneficiary in such 
policy, and has demanded of defendant blank proofs of death, but de- 
fendant has refused to furnish the same, and denies its liability, and 
refuses to deliver the policy to plaintiff. Petition prays for judgment on 
the policy. 


Parker & Parker, of Waycross, for plaintiff in erorr. 
Parks, Reed & Garrett, of Waycross, for defendant in error. 


Jenkins, P. J. Judgment affirmed. 
Stephens and Smith, JJ., concur. 
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CLARK v. DOWNES. 
(Supreme Judicial Court of Maine. June 17, 1920.) 
110 Atlantic Reporter 364. 


3. INSURANCE—EVIDENCE HELD TO SHOW NONPAYMENT 
OF DEBT FOR WHICH POLICY PLEDGED. 


In suit by pledgor of policy, evidence held not to show payment of 
the debt for which the policy was pledged. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


5. INSURANCE—LIEN ON PLEDGED POLICIES NOT LOST BY 
SUIT ON NOTE. 


Where insurance policies were held as collateral security for a note, 
suit upon the note and enforcement as far as possible against the makers 
and their property, which jointly proved inadequate, was not a surrender 
or waiver of the security afforded by the policies. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


Report from Supreme Judicial Court, Washington County, at Law. 

Action by Judson S. Clark against George Downes, reported by 
agreement to the Supreme Judicial Court for its determination with 
equity powers. Judgment for defendants. 


Argued before Spear, Philbrook, Morrill, Wilson, and Deasy, JJ. 


R. J. McGarrigle and Ashley St. Clair, both of Calais, and Gray & 
Sawyer, of Milbridge, for plaintiff. 
H. J. Dudley and George Downes, both of Calais, for defendant. 


Witson, J. An action of assumpsit on an account annexed and the 
common form of omnibus count to recover the sum of $2,133.18, alleged 
to have been collected by the defendant on an insurance policy on the 
life of the plaintiff under color of an assignment of the policy to the late 
L. G. Downes, father of the defendant, of whose estate the defendant 
was administrator. 

By agreement of parties, after the evidence was taken out before 
a jury, it was reported to this court for its determination with equity 
powers. Just what equity powers this court can exercise under the plead- 
ings in this case in addition to those it may always exercise in an action 
for money had and received (Mayo v. Purinton, 113 Me. 452, 455, 94 
Atl. 935) is not clear. Nio special claim of an ‘equitable nature is set 
up in the declaration nor any equitable defense pleaded in the defendant’s 
plea. 

[1] The equity powers of this court are not broad enough to include 
in an action between two parties the adjustment of accounts and counter- 
claims between the plaintiff and an estate of which the defendant happens 
to be the administrator. 

However, a review of the evidence satisfies us that the plaintiff can- 
not maintain his claim against this defendant, and therefore an equities 
there may be between the plaintiff and the estate of L. G. Downes do not 
require consideration. 

[2] The claim of the plaintiff is based upon the contention that the 
defendant under the color of an assignment, which was no longer valid, 
collected without right or authority a certain sum due on a life insurance 
policy which ‘belonged to the plaintiff. The defendant contends that the 
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collection of the sum due on the policy was done by him in his capacity 
as administrator of his father’s estate, and by virtue of an assignment 
of said policy by the plaintiff to his father to secure an indebtedness 
which had not been paid, and which assignment was still in effect and 
valid. 

Evidence of other claims and accounts between the plaintiff and 
father of the defendant was introduced in the case. It is clear, however, 
that if the collection of the amount due on the policy by the defendant 
was without right or authority, he would be liable personally, and no 
claim due his father’s estate could be set off against his debt; but, if the 
defendant in the collection of said sum was acting under a valid assign- 
ment to his father and as the represetative of his father’s estate, he would 
not then be personally liable for any money that in such manner came in- 
to his hands. 

[3] The beginning of the transactions between the plaintiff and the 
defendant’s father dates back to November 15, 1892, or more than 25 
years ago. The chief facts in dispute, and which we think are decisive 
of this case, are whether at the time a loan of $3,500, obtained by the 
plainitiff of or through defendant’s father, became due, and to secure 
which the assignment of the insurance policy in question was given, it 
was paid by the plaintiff by the giving of two notes in the aggregate 
principal sum of $1,500 which were afterwards paid, and by the payment 
of $2,000 in cash or by check, which would, of course, render the assign- 
ment null and of no further effect; or whether the $2,000 cash payment 
on the original loan which became due March 18, 1893, was paid by money 
advanced by L. G. Downes for which he took a new note for $2,000 pay- 
able in one year, which was renewed or extended to March 18, 1895, when 
another note was given for the same indebtedness, indorsed by the plain- 
tiff’s wife. The plaintiff claims the last note was for an entirely new and 
distinct loan, and, if not, it was in payment of the original indebtedness 
for the security of which the assignment of the insuarnce policy was 
given, so that the assignment was no longer of any validity. Mr. L. G. 
Downes died soon after the last note was given, and the defendant ad- 
ministered upon his estate, and the last note and assignment of the 
insurance policy were found among his other securities and private papers 
in the vault of the Calais National Bank, of which he was president, 
and through which these transactions were carried on. 

[4] We think the fair preponderance of the evidence sustains the de- 
fendant’s contentions. The plaintiff testifies from memory of transactions 
which took place more than 25 years ago, and following which he suffered 
from a mental weakness which incapacitated him for 6 years or more for 
the transaction of any business. The defendant has furnished the books 
of account of his father and of the bank, which satisfies us that the $2,000 
indebtedness, for which the note dated March 18, 1895, and indorsed by his 
wife, was given, was a continuing indebtedness, and a part of the original 
$3,500 loan obtained November 15, 1892. It would be an unusual co- 
incidence that on the exact day of the maturity of the prior loan, if ex- 
tended as the books seem to indicate, he should have occasion to obtain 
another loan of exactly the same amount; or, if the new note indorsed 
by his wife was regarded as a payment of the prior indebtedness, he should 
have left the insurance policies and the assignment in the hands of L. G. 
Downes and his administrator for a period of 20 years, especially after he 
had been sued upon the note. While L. G. Downes was his counsel in 
all his business matters, the defendant was not. Even if the last note were 
not for a new loan, the plaintiff contends that the taking of his note in- 
dorsed by his wife must be presumed to be a discharge of the prior indebt- 
edness, and so invalidated the assignment of the insurance policy. It does 
not appear, however, that the wife’s indorsement afforded any adequate 
security for the indebtedness. The rule is that the taking of a note is to 
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be regarded as payment only when the security of the creditor is not there- 
by impaired. Bryant v. Grady, 98 Me. 389, 395, 57 Atl. 92; Bunker v. 
Barron, 79 Me. 62, 68, 8 Atl. 253, 1 Am. St. Rep. 282. The fact that to so 
treat the last note evidently would have impaired the security of the credi- 
tor, coupled with the leaving of the policy in the hands of the creditor and 
his administrator for all these years, seems to us sufficient to overcome 
this presumption. 

[5] Nor do we think, if the insurance policies were still held by the 
estate of L. G. Downes as collateral security for the debt, that the suit 
upon the note and enforcemnt, so far as possible against the makers 
and their property, which jointly proved inadequate, can be construed as 
any surrender or waiver of the security afforded by the policies. Smith 
v. Strout, 63 Me. 205. The defendant as administrator of the estate of 
L. G. Downes had the right to collect the amount due on the policy in 
question, and must be regarded as having acted in that capacity, and is 
therefore not personally liable in this action. 

Entry must be: 

Judgment for defendant. 


WRIGHT v. METROPOLITAN LIFE INS. CO. (No. 15838.) 
(St. Louis Court of Appeals. Missouri. May 4, 1920.) 
221 Southwestern Reporter, 383. 


1. INSURANCE—POLICY, WHICH MAY BE REVIVED, IS NOT 
VOID AFTER NONPAYMENT OF PREMIUMS. 
A policy, which by its terms could be revived within 52 weeks after 
default in payment of premiums, is not void because of nonpayment of 
premiums, but merely lapsed. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


2. INSURANCE — ACCEPTANCE OF OVERDUE PREMIUMS 
AFTER DEATH OF INSURED WITHOUT KNOWLEDGE 
THEREOF IS NOT WAIVER. 

The acceptance of overdue insurance premiums after the death of in- 
surer of which the insurer had no knowledge, is not a waiver of the lapse 
of the policy for delay in paying the premiums. 

(For other cases, see Insurance, Dec. Dig. § 392[8].) 


3. INSURANCE — ACCEPTANCE OF OVERDUE PREMIUMS 
WITHOUT REQUIRING PROOF OF INSURABILITY IS EVI- 
DENCE OF WAIVER OF LAPSE. 

The acceptance by insurer of overdue premiums, without requiring 
the proof of good health of insured to which it was entitled under the 
policy, is sufficient evidence to take to the jury the issue of waiver by 
insured of the lapse of the policy. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


4. INSURANCE — EVIDENCE HELD TO WARRANT SUBMIT- 
TING ISSUE OF WAIVER BY ACCEPTANCE OF OVERDUE 
PREMIUMS. 

Where the defense to an action on an insurance policy was delay in 
payment of premiums, evidence that the insurance company had on previ- 
ous occasions accepted payment of overdue premiums without requiring 





238 Insurance Law Journal, Vol. 56. —[Sept., 1920. 


proof of health of insured, and that it accepted the overdue payments in 
question without such requirement, and at the same time also accepted 
overdue payments by the same beneficiary on other policies, is sufficient 
to warrant submitting to the jury the issue of waiver by the company of 
the lapse of the policy. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 
Action by Kate A. Wright against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Fordyce, Holliday & White and Walter R. Mayne, all of St. Louis 
(William J. Tully, of New York City, of counsel), for appellant. 
James J. O’Donohoe, of St. Louis, for respondent. 


Barnes, C. This suit was instituted before a justice of the peace of 
the city of St. Louis on February 8, 1916. It is based upon a life in- 
surance policy of the “industrial” or “prudential” class, issued by defend- 
ant March 24, 1913, on the life of Sylvia Wright, the 14-year old daugh- 
ter of plaintiff, the beneficiary therein named. The premium was 10 
cents per week, and the amount of the insurance $260. The insured died 
November 10, 1915. The statement filed with the justice was convention- 
al in form, and asked judgment for the full qmount of the insurance, 
interest, 10 per cent. of the amount due on the policy as damages, and 
a reasonable attorney’s fee not exceeding $100. No pleadings were filed 
by defendant. Plaintiff had judgment. 

The case was appealed to the circuit court. Prior to the trial de 
novo therein, defendant paid into court $13.80 as a tender back of all 
premiums received. The trial resulted in a verdict for plaintiff for the 
amount of the insurance, interest, damages, and attorney’s fees, totaling 
$384.40. Judgment was entered accordingly. All the necessary inter- 
mediate steps were taken to preserve certain alleged errors for review 
by this court. 

Appellant’s first contention is that the trial court erred in refusing 
to give its instruction in the nature of a demurrer to the evidence, offer- 
ed at the close of the case. Although this instruction refers to a judg- 
ment, instead of a verdict, we will treat it as though proper in form. 
Respondent introduced in evidence in the trial court the policy, that in- 
sured had died since its issue, the premium receipt book, receipting for 
all premiums two weeks beyond date of insured’s death, proof of her 
claim as beneficiary, failure of appellant to pay her claim, and the value 
of her attorney’s services in prosecuting this suit. 

Appellant’s demurrer goes below the surface of this statement of an 
apparently perfect prima facie case. It is directed towards the terms of 
the policy, pertaining to an avoidance of the insurance for failure to 
promptly pay premiums, and that the payment of premiums after the in- 
surance had lapsed, and after the death of the insured did not revive 
the insurance, and that there was no evidence from which the jury could 
reasonably infer defendant interded to waive lapsing of the insurance 
for failure to pay the premiums in arrears prior to insured’s death. It 
is in this view of the case that we set out such terms of the policy and so 
much of the evidence as seems germane. The policy reads: 


“In consideration of the payment of the premium mentioned in the 
schedule below, on or before each Monday, doth hereby agree, subject 
to the conditions below on page 2 hereof, each of which is hereby made 
a part of this contract and contracted by the insured and beneficiary to 
be a part hereof, and with the privileges and concessions to policy holders 
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on pages 2 and 3 hereof, which are hereby made part of this contract, 
to pay, upon receipt of proofs of the death of the insured, made in-the 
manner to the extent, and upon the blanks required herein, and upon sur- 
render of this policy and all receipt books, the amount stipulated in said 
schedule. * * * 

“Amount of insurance, $260.00. 

“One-half only of the above sum payable if death occur within six 
calendar months from date, and the full amount if death occur thereafter. 


“Conditions. 


This policy contains the entire agreement between the 
company and the insured and the holder and owner hereof. Its terms 
cannot be changed or its conditions varied, except by a written agree- 
ment, signed by the president or secretary of the company. Therefore 
agents (which term includes superintendents and assistant superintend- 
ents) are not authorized and have no power to make, alter, or discharge 
contracts, waive forfeitures, or receive premiums on policies in arrears 
more than four weeks. or to receipt for the same in the receipt book, and 
all such arrears given to an agent shall be at the risk of those who pay 
them, and shall not be credited upon’ the policy, whether entered in the 
receipt book or not. 

“If this policy be assigned or otherwise parted with, or if any 
erasure or alteration be made herein, except by the indorsement signed 
by the secretary, or if any premium shall not be paid when due, this 
policy shall be void. And it is agreed that the foregoing provision, which 
avoids the policy in case any premium shall be overdue, shall not be con- 
sidered in any respect waived by any act of grace by the company in the 
acceptance of overdue premiums on this or any other policy. * * * 

“If this policy is or shall become void, all premiums paid shall be 
forfeited to the compary, except as provided in the preceding paragraph 
and under ‘Privileges and Concessions to Policy Holders.’ * * 


ce * 


“Privileges and Concessions to Policy Holders. 

* * JInconies‘ability—This policy shall be incontestable after 
two years, except for fraud or misstatement of age. 

“Grace Period—A grace of four weeks shall be granted for the pay- 
ment of every premium after the first, during which time the insurance 
shall continue in force. If death occur within the days of grace, the 
overdue premiums shall be deducted from the amount payable hereunder; 
but neither this concession nor the acceptance of any overdue premium 
shall create an obligation on the part of the company to receive prem- 
iums which are in arrears over four weeks. 

“Revival.—Should this policy become void in consequence of non- 
payment of premium, it may be revived, if not more than fifty-two prem- 
iums are due, upon payment of all arrears and the presentation of evi- 


dence satisfactory to the company of the sound health of the insured. 
£. £88 


“ % 


Defendant had issued separate policies upon the lives of plaintiff’s 
husband and six children. The agent of defendant that solicited the 
policy in suit collected all premiums that were paid thereon. These pre- 
miums were paid irregularly; that is, sometimes payment was made on 
their due date, in advance, during the “grace period,” and after the “grace 
period,” and sometimes there was payment covering premiums overdue 
and not due 

laintiff paid overdue premiums on October 8, 1914, December 4, 
1914, April 20, 1915, August 23, 1915, November 10, 1915, which were 
three days, four days, one day, seven days, and seven weeks, respectively, 
after the “grace period” applicable. thereto. On November 10, 1915, 
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plaintiff paid $9.10 which paid the premium on the policy in suit overdue 
and two weeks in advance, and on six other policies of other members 
of her family. No presentation of evidence of the sound health of any 
of the insured was ever tendered or requested. Plaintiff testified that 
defendant’s agent called regularly to collect premiums on a policy on 
plaintiff's husband, when so doing he repeatedly sought to collect prem- 
iums overdue on all policies, and that when ‘collecting premiums on 
November 10, 1915, told her that the policies had not lapsed. 

The insured died November 10, 1915, a few hours prior to the pay- 
ment of premium on that day.( Defendant did not know of it, and plain- 
tiff acknowledges that she knew insured had taken poison, but did not 
know she was then dead. On November 11, 1915, plaintiff made her 
statement of claim against defendant, which was witnessed by defend- 
ant’s agent. The premiums on this policy paid November 10, 1915, do 
not seem to have been tendered back until the case reached the circuit 
court, when all premiums received on said policy were tendered. 

At the trial plaintiff on cross-examination testified: 

“Q. Didn’t he tell you your policy had lapsed for nonpayment of pre- 
mium? A. No, sir; I don’t think he did. 

“Q. He never? A. He didn’t mention lapse to me. 

“Q. You knew it was necessary to pay the back premiums before 
the policy could be reinstated? A. I have done it before, and I guess 
he trusted me this time.” 


Counsel for defendant at the trial stated that his contention was: 


“This policy had lapsed, and was not waived while the insured was 
living, and that is the issue in this case.” 


And again: 


“We don’t contend it (referring to the policy) was void, but it was 
lapsed after the nonpayment of premiums.” 


[1] Counsel for defendant were correct in not contending that the 
policy was void, because by the very terms of the policy the insurance 
therein contemplated could be revived in 52 weeks after the payment of 
any premium, upon presentation of evidence of the insurability of insured. 
Further, a policy is not necessarily void for failure to pay premiums when 
due. Freise v. Metropolitan Life Ins. Co., 206 Ill. App. 404. 

[2] If the insured died while the insurance was lapsed, and prior to 
the last payment of premiums on the policy, plaintiff could not recover 
because the death of insured was unknown to defendant, and there 
would not have been an intentional relinquishment of a known right, and 
the one acceptance of the payment of premiums could not constitute 
waiver of revival of the insurance. Horstmann v. Capital Life Ins. Co. 
of Colorado, 194 Mo. App. 434, 184 S. W. 1164; Geodecke v. Metropoli- 
tan Life Ins. Co., 30 Mo. App. 601, loc, cit. 605; Suess v. Imperial Life 
Ins. Co., 193 Mo. 564, 91 S. W. 1041; James v. Mutual Reserve Fund 
Life Ass’n, 148 Mo. 1, 49 S. W. 978; Thompson v. Fidelity Mut. Life 
Ins. Co., 116 Tenn. 557, 92 S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. 
St. Rep. 823; Nebergall v. Prudential Ins. Co., 193 Ill. App. 189. 

[3] By reference to the portions of the policy noted, it is to be 
observed that the distinguishing feature between payments of premiums 
when no lapse of the insurance is claimed and payment thereof when a 
lapse is claimed is to be found in the “revival” clause, and consists of the 
presentation of evidence satisfactory to the company of the sound health 
of the insured. It follows that, when the defendant accepted payment 
of premiums overdue and after the “grace period” had expired, without 
requiring evidence of the insurability of the insured (nothing more ap- 
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pearing), the payment and acceptance of such premiums is evidence of 
a waiver of the lapsing of the insurance, as well as evidence of the 
waiver of proof of the insurability of the insured upon a revival of the 
insurance, and when occurring more than one time, is evidence sufficient 
to take the case to the jury as to whether or not the defendant waived 
the lapsing of the insurance. Madsen v. Prudential Ins. Co., 185 S. W. 
1168; Freise v. Metropolitan Life Ins. Co, supra; Nebergall v. Prudential 
Ins. Co., supra; Jaggi v. Prudential Ins. Co., 191 Mo. App. 384, 177 S. 
W. 1064; Hawkins v Woodmen Accident Ass’n, 204 S. W. 566. 

[4] The demands of the agent for the payment of premiums overdue 
beyond the “grace period,” and at times when the premiums were not in 
fact paid, constitutes additional evidence of waiver. Madsen v. Pruden- 
tial Ins. Co., supra. The receipt on November 10th of the premiums upon 
some six other similar policies, issued by defendant upon other members 
of plaintiff's family, the premiums of which were paid by plaintiff, as 
well as the acceptance of the premiums upon the policy in suit, and the 
premiums upon all of said policies being overdue seven weeks after the 
expiration of the “grace period,” and without requiring insurability of 
the respective insured to be shown, tended to show that, as between plain- 
tiff and defendant, defendant was waiving the provisions of the policy 
lapsing the insurance for nonpayment of premiums within the “grace 
period,” and thus relieves us from all discussion of the proposition that 
having accepted overdue premiums three days, four days, one day, and 
seven days after the expiration of the “grace period” would not be evi- 
dence of a waiver of the lapsing of the insurance when paid seven weeks 
after the expiration of the “grace period.” Nebergall v. Prudential Ins. 
Co., supra. 

There was some evidence of another and distinct waiver of the right 
of the defendant to defeat plaintiff’s recovery; that is, by retention of 
the premiums paid, after it had knowledge of the death of the insured, 
and until the case reached the circuit court. Jaggi v. Prudential Ins. 
Co., supra; Davis v. Knights and Ladies of Security, 196 Mo. App. 485, 
196 S. W. 97. We are therefore of the opinion that it was incumbent 
upon the trial court to overrule the demurrer. 

No point is made against plaintiff’s first instruction, which dealt 
with the measure of her recovery. The only other instruction given for 
plaintiff reads as follows: 


“The court instructs the jury that, although you may find and believe 
from the evidence that at the time Sylvia Wright, the insured, died, more 
than four weekly premiums were overdue on said policy ,yet if you fur- 
ther find and believe from the evidence that it was the custom of the 
defendant, through its agent, to receive premiums on said policy which 
were in arrears over four weeks without requiring satisfactory evidence 
of the sound health of the insured, and if you further find and believe 
that thereby the defendant intended to and did waive the prompt payment 
of premiums on said policy within the four weeks grace period, and that 
the defendant thereby intended to and did waive the presentation of evi- 
dence satisfactory to defendant of the sound health of the insured when 
the premiums were in arrears over four weeks, then you may find that 
said policy was in force and effect at the time Sylvia Wright, the insured, 
died, anything in the policy to the contrary notwithstanding.” 


This instruction is assailed, but, in the view of the case indicated 
above, we think that it contains no reversible error. 

In view of the above and foregoing, the Commissioner recommends 
that the judgment of the trial court be affirmed. 
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Per CurtaM. The foregoing opinion of Barnes, C., is adopted as 
the opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Reynolds, P. J., and Allen and Becker, JJ., concur. 


CHINERY v. METROPOLITAN LIFE INS. CO. 


(New York Supreme Court, Appellate Term, Second Department. 
May Term, 1920.) 


182 New York Supplement, 555. 


1. INSURANCE—PROVISION THAT INSURED BE IN “SOUND 
HEALTH UPON DATE OF POLICY” DOES NOT REFER TO 
CHRONIC SICKNESS 


Where a life insurance company has had a medical examination prior 
to accepting a risk, a provision that the insured must be in “sound health” 
on the date of the policy merely means that he has not: become ill between 
the time of making his application and the time of the issuance of the 
policy, and has no application to chronic diseases that insured may have 
had at the time of his application and examination. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Sound Health.) 


2. INSURANCE — CONDITION AS TO SOUND HEALTH AT 
DATE OF POLICY MAY BE WAIVED BY ACCEPTANCE OF 
FIRST PREMIUM. 

The condition in a life insurance policy that no obligation is assumed 
by the company, unless on the date of the policy insured is in sound 
health, may be waived by delivery of the policy and acceptance of the 
premium by the company’s agent with knowledge of insured’s illness. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


3. INSURANCE—INCONTESTABILITY CLAUSE PREVENTS DE- 
FENSE OF FRAUD OR MISREPRESENTATION. 


A clause providing that a life policy shall be incontestable prevents 
insurer from asserting the defense of fraud or misrepresentations, unless 
they are expressly excepted. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


4. INSURANCE — INCONTESTABILITY CLAUSE PREVENTS 
SETTING UP NONPERFORMANCE OF CONDITION PRECE- 
DENT. 

An incontestability clause in an industrial policy, not required in 
such a policy under Insurance Law, § 101, subd. 2, prevents any attack 
upon the validity of the policy because of the nonperformance of a con- 
dition precedent as well as for every other reason, unless expressly ex- 


cluded. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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5. INSURANCE — INCONTESTABILITY CLAUSE NOT CON- 
TRARY TO PUBLIC POLICY. 


A clause making a policy of insurance incontestable from date might 
be void as against public policy, if it could be held to exclude proof of 
fraud, but not if it was to be incontestable after a stated time not un- 
reasonably short. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Municipal Court, Borough of Richmond, Second Dis- 
trict. 

Action by Louise C. Chinery, as administratrix of the goods, chat- 
tels, and credits of William E. Chinery, deceased, against the Metro- 
politan Life Insurance Company. From a judgment for plaintiff after 
a trial before the court without a jury, defendant appeals. Affirmed. 


Argued May term, 1920, before Cropsey, Clark, and Kelby, JJ. 


Parker, Marshall & Randall, of New York City (C. Walter Randall, 
of New York City, of counsel), for appellant. 
Joseph B. Handy; of Stapleton, for respondent. 


Cropsey, J. This is an action upon an industrial insurance policy. 
The only point involved depends upon the meaning and effect of two pro- 
visions in the policy. One of these is: 


“No obligation is assumed by the company prior to the date hereof, 
nor unless on said date the insured is alive and in sound health.” 


The other is: 


“This policy shall be incontestable after one year from the date of its 
issue, except for fraud or misstatement of age.” 


On September 28, 1916, the deceased applied for this insurance. On 
October 1, 1916, he was examined by the defendant’s physician. On 
October 9, 1916, the policy was issued. The deceased died June 30, 1918. 
In the proofs of death filed with the defendant, it is stated that the cause 
of death was general paralysis, which had existed for 3 years, and that 
the contributory cause of death was syphilis, which had existed for 19 
vears. 

The defendant claims that the policy never was in force, because the 
insured was not in sound health at the time it was issued, and that that 
was a condition precedent to its validity, and that the incontestability 
clause applies only to a policy which has been in force. 

[1, 2] Where a policy contains the provisions referred to and the 
company has had a medical examination prior to accepting the risk, 
the provision that the insured must be in sound health upon the date 
of the policy merely means that he has not become ill between the time 
of making his application and the time of the issuance of the policy. It 
“has no application to such chronic diseases as the insured may have had 
at the time of his application and medical examination.” Webster v. 
Columbian Nat. Life Ins, Co., 131 App. Div. 837, at 842, 116 N. Y. Supp. 


404, 408. Quoting again from the same case (131 App. Div. at page 843, 
116 N. Y. Supp. 408): 


“All that the clause respecting good health at the time of payment of 
the first premium can mean, in view of the other clause [incontestability] 
which immediately follows, is that intervening the time between accept- 
ance of the risk and agreement to issue the policy and the time when the 
first premium is paid and the policy delivered the applicant shall not have 
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been stricken with some new disease which impairs his health. Any other 
interpretation would render the incontestability clause absolutely mean- 
ingless: and a mere snare to delude the insurer into the taking of a policy 
which appeared incontestable, but which in fact was not.” 

In the case at bar the defendant had a medical examination before 
it issted the policy, and there was no proof offered of any change in 
the condition of the insured’s health between the time of that examination 
and the issuance of the policy. And the above rule has been applied to 
contracts that did not contain an incontestability clause. Johnson v. 
Royal Neighbors, 253 Ill. 570, 576, 97 N. E. 1084; Western & Southern 
Life Ins. Co. v. Davis, 141 Ky. 358, 360, 132 S. W. 410; Modern Wood- 
men of America v. Atkinson, 153 Ky. 527, 155 S. W. 1135. And this 
condition (sound health at time of issuance of policy) may be waived 
by the delivery of the policy and the acceptance of the premium by the 
company’s agent with knowledge of insured’s illness. McClelland v. Mu- 
tual Life Ins. Co., 217 N. Y. 336, 111 N. E. 1062. 


[3, 4] A clause providing that a policy shall be incontestable pre- 
vents the company from asserting the defense of fraud or misrepre- 
sentations unless they are expressly excepted (Wright v. Mutual Ben- 
efit Ass’n, 43 Hun, 61, affirmed 118 N. Y. 237, 23 N. E. 186, 6 L. R. 
A. 731, 16 Am. St. Rep. 749; Bates v. United Life Ins. Ass’n, 68 Hun, 
144, 22 N. Y. Supp. 626. affirmed 142 N. Y. 677, 37 N. E. 824; Vetter v. 
Massachusetts Nat. Life Ass’n, 29 App. Div. 72, 51 N. Y. Supp. 393). 
The defendant does not dispute this, but claims that an incontestability 
clause does not prevent the company from asserting that the policy never 
had validity because of the failure of some condition? The incontesta- 
bility clause is placed in contracts to induce people to take them and so 
to increase the company’s business. It is an attraction to people who 
contemplate taking insurance. 


Under Insurance Law (Consol. Laws, c. 28) § 101, subd. 2, every 
policy, except those of industrial insurance, must contain a provision 
making it incontestable after 2 years from its date, except for non- 
payment of premiums and for violation of the conditions of the policy 
relating to military or naval service in time of war. While this clause 
was not required to be in this contract, because it was of the industrial 
form, still the company saw fit to put it there in furtherance of its busi- 
ness. To the person seeking insurance it was an assurance that after the 
time stated the policy could not be attacked except for the reasons 
specifically stated, and that the beneficiary would receive the amount of 
it without any contest. It was in fact equivalent to saying the company 
could not dispute the validity of the policy for any other reason. There 
was no exception in this clause in question that the policy would be 
liable to attack upon the ground that any condition precedent had not 
been fulfilled. It was a virtual guaranty that the company would pay 
the amount of the policy, and the insured had the right to believe he was 
securing just what was represented. 


To permit the company to claim, after the lapse of the time specified 
in the incontestability clause, that the policy could be contested because 
the insured was not in good health when it was delivered, would be to 
work a fraud upon the insured and his beneficiary. This will not be 
permitted. The incontestability clause must be held to mean what it says, 
and so to prevent any attack upon the validity of the policy because of 
the nonperformance of a condition precedent, as well as for every other 
reason, except those expressly excluded. And the authorities so hold. 
Teeter v. United Life & Accident Ins. Ass’n, 11 App. Div. 259, 42 N. Y. 
Supp. 119, affirmed 159 N. Y. 411, 54 N. E. 72; Mutual Reserve Fund 
Life Ass'n v. Austin, 142 Fed. 398, 73 C. C. A. 498,6 L. R. A. (N. S.) 
1064; Great Western Life Ins. Co. v. Snavely, 206 Fed. 20, 124 C. C. A. 
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154, 46 L. R. A. (N. S.) 1056; Healy v. Metropolitan Life Ins. Co., 37 
App. D. C. 240, 245. In Mutual Reserve Fund Life Ass’n v. Austin, supra, 


the court said (142 Fed. 400, 73 C. C. A. 500, 6 L. R. A. [N. S.] 1064): 


“The mere concession of this point by counsel does not relieve us 
from the difficulty of finding a sound legal basis for a construction which 
would make the so-called ‘incontestable clause’ cut out the defense of 
breaches of conditions precedent created by clauses of warranty, and let 
in the defense of a breach of a condition precedent created by the clause 


concerning delivery in good health. They must both stand upon the same 
ground.” 


And again (142 Fed. 401, 73 C. C. A. 501, 6 L. R. A. [N. S.] 1064): 


“The term “incontestable’ is of great breadth. It is the ‘policy’ which 
is to be incontestable. We think the language broad enough to cover all 
grounds for contest not specially excepted in that clause.” 


[5] The only case which defendant claims is to the contrary is New 
York Life Ins. Co. v. Manning, 156 App. Div. 818 124 N. Y. Supp. 775, af- 
firmed 156 App. Div. 818, 142 N. Y. Supp. 1132, and 213 N. Y. 665, 107 
N. E. 1082. That was an action in equity to cancel a policy, begun by 
the insurance company in the lifetime of the insured. There was a pro- 
vision making the policy incontestable from its date. This was wholly 
inconsistent with another provision in the policy that it should not be- 
come effective until the first premium was paid. The incontestability 
clause manifestly was not intended to exclude a defense based upon a 
failure to pay the premium, and so the court held that the company was 
entitled to the relief sought. Furthermore, a clause making a policy in- 
contestable from date might be void as against public policy, if it could 
be held to exclude proof of fraud, but not so if it was to be incontestable 
after a stated time, not unreasonably short. Reagan v. Union Mutual 
Life Ins. Co., 189 Mass. 555, 76 N. E. 217, 2 L. R. A. (N. S.) 821, 109 
Am. St. Rep. 659, 4 Ann. Cas. 362; People v. Alexander, 183 App. Div. 
868, 876, 171 N. Y. Supp. 881. 

The judgment should be affirmed, with costs. 

Clark and Kelby, JJ., concur. 


DUNKEN v. TNA LIFE INS. CO. (No. 6168.) 


(Court of Civil Appeals of Texas. Austin. March 10, 1920. On Motion 
for Rehearing, April 28, 1920.) 


221 Southwestern Reporter, 691. 


1. INSURANCE--WAIVER OF FORFEITURE PRESUMED FROM 
SLIGHT CIRCUMSTANCES. 


As the law abhors forfeiture, it will seize on slight circumstances to 
show that an insurance company has waived compliance with the provi- 
sions requiring prompt payment of premiums, and in such case conduct 
with respect to other premiums than those the failure to pay which is 
relied on as constituting a forfeiture may be considered. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 
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2. INSURANCE — NO ACT BY PARTY ASSERTING WAIVER IS 

NECESSARY. 

Where it is claimed that an insurer waived a forfeiture, no act by the 
insured is necessary; the waiver being essentially unilateral in character, 
and depending only on the acts and conduct of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


3. INSURANCE — WAIVER OF FORFEITURE NEED NOT BE 
SUPPORTED BY CONSIDERATION. 
Waiver of forfeiture of provisions in a life policy need not be sup- 
ported by consideration or based on estoppel. 


(For other cases, see Insurance, Dec. Dig. § 371.) 


4. INSURANCE—WAITVER OF FORFEITURE FOR NONPAYMENT 
OF PREMTUM HELD FOR JURY. 
In an action on a life policy, evidence held sufficient to go to the jury 
on the question of waiver of forfeiture for nonpayment of premiums. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


5. INSURANCE—ACKNOWLEDGMENT OF RECEIPT OF PREM- 

IUM CONCLUSIVE. 

An acknowledgment of receipt of the first premium contained in a 
life policy is conclusive, and will prevent the insurer from asserting in- 
validity of the policy delivered on ground of nonpayment, although the 
rule does not go so far as to prevent the insurer from recovering the 
amount actually due for premiums. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 


6. INSURANCE—WHETHER POLICY ACKNOWLEDGING PAY- 
MENT OF PREMIUM WAS DELIVERED HELD FOR JURY 
Whether a life policy acknowledging payment of premium was deli- 

vered, so as to estop the insurer from asserting invalidity of the policy 

because of nonpayment of the first premium, held, under the evidence, 
for the jury. 
(For other cases, sce Insurance, Dec. Dig. § 668[3].) 


On Motion for Rehearing. 
7. INSURANCE — LIFE COMPANY MAY WAIVE PROVISION 
THAT SOLICITING AGENT SHALL HAVE NO POWER TO 
CHANGE TERMS OF POLICY. 


Notwithstanding Rey. St. 1911, art. 4968, a life company may waive 
provision that a soliciting agent shall have no power or authority to waive 
or change the terms of a policy, and waiver may result by acts of such 
agents authorized or acquiesced in by the officers. 


(For other cases. see Insurance, Dec. Dig. § 372.) 


&. INSURANCE—EVIDENCE OF TRANSACTIONS AS TO OTHER 
POLICY ADMISSIBLE ON WATVER. 


Where two original policies were applied for and issued at the same 
time, the two policies cannot he deemed so unrelated that past dealings 
with regard to waiver or forfeiture for nonpayment of premiums when 
due would be inadmissible, upon the question of intent to later waive the 
forfeiture of either policy, and of another policy to which one of them 
was intended to be converted. 


(For other cases, sce Insurance, Dec. Dig. § 664.) 
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Appeal from District Court, McLennan County; E. J. Clark, Judge. 

Action by Mrs. Pearl Stone Dunken, administratrix, against the A=tna 
Life Insurance Company. From a judgment for defendant, plaintiff ap- 
peals. Reversed and remanded. 


W. E. Spell, A. D. Sanford, and Taylor, Forrestor & Stanford, all 
of Waco, for appellant. 
W. J. Moroney, of Dallas, for appellee. 


Brapy, J. We take the following statement of the case from appellee’s 
brief : 


“The suit involved two life insurance policies for $10,000 each, issued 
by defendant company on the life of W. J. Dunken, who died on June 1, 
1916, one policy being No. 98322, a 7-year convertible term policy, the 
other being No. 152775, a 20-pay commercial policy. Both policies were 
payable to the estate of the assured. The suit was brought by Mrs. Pearl 
Stone Dunken, the surviving widow, as administratrix of the estate of W. 
J. Dunken, deceased. Plaintiff alleged that the defendant company under- 
took to convert the term policy into a 20-pay commercial policy, and that 
the conversion had been effected and policy 152775 had been issued and 
delivered in lieu of No. 98322, and was in force at the time of W. J. Dun- ° 
ken’s death. Plaintiff further pleaded in the alternative that, if the con- 
version had not heen completed and the new policy a binding obligation, 
then the term policy was still in force, as all parties understood the old 
policy was to remain in force until the new one became effective. The 
case was tried first January 25, 1917, in the court below, the Hon. Geo. 
N. Denton presiding, and on the verdict of a jury judgment was rendered 
for plaintiff for $14,180.70. On appeal this honorable court reversed and 
remanded the case. On April 28, 1919, the case came on for trial again, 
Hon. E. J. Clark presiding, who had been appointed to fill the vacancy 
created by the death of Judge Denton, and after the evidence was all in, 
On motion, the court instructed a verdict. Judgment was rendered for 
defendant. Plaintiff filed motion for new trial, which on May 13th was 
overruled and notice of appeal given. On June 2, 1919, plaintiff filed 
appeal bond, which was duly approved, and the case is presented to this 
honorable court upon the error of the trial court in instructing a verdict 
for the defendant.” 


Opinion. 

As indicated in the foregoing statement, this is the second appeal of 
the case, and the opinion of this court upon the first appeal is repor‘ed in 
204 S. W. 241. The court reversed a judgment against the insurance com- 
pany upon policy No. 98322, which will be termed the first policy, be- 
cause of an improper charge of the trial court, and also because of the 
exclusion of certain testimony offered by the insurance company. and the 
error of the trial court in limiting certain testimony introduced by the 
company. 

Upon the former appeal this court was asked to reverse and render 
judgment for the insurance company upon the ground that there was 
no testimony tending to show waiver as to either policy. In declining 
this request it was expressly held that the case should be remanded for 
another trial, and that after admitting the excluded testimony, as well as 
all other admissible evidence, the issues of waiver should be clearly 
and distinctly submitted to the jury. The able trial judge who presided 
at the last trial, being of the opinion that there was no evidence what- 
ever to authorize the submission of the issues of waiver to the jury per- 
emptorily instructed for the company. In this we think he was in error, 
and will indicate our reasons, 


Vol. LVI—17. 
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In the opinion of Chicf Justice Key (204 S. W. at page 243), he 
made this statement for the court: 


“In conclusion, it seems to us that the proof shows that the right 
to recover upon the first policy was by the terms of that instrument for- 
feited by the failure to pay the note given for the premium at the time 
of its maturity, unless it shall be made to appear that appellant had waived 
its right of forfeiture and manifested an intention to keep that policy 
alive. It also seems equally clear that the second policy never became 
operative, because of the failure of Mr Dunken to comply with the terms 
and conditions upon which it was sent to him, unless it shall be made to 
appear that the appellant intended to waive compliance with such condi- 
tions, and treat the policy as valid and binding. We cannot say that there 
was no testimony whatever tending to show either of the waivers refer- 
red to, and therefore we decline to grant appellant’s request, and render 
judgment for it.” 


This statement was made upon the assumption that the requested 
testimony should have been admitted, and the other testimony should not 
have been limited, and upon the further assumption that upon another 
trial such testimony would be admitted, and would not be limited as 
formerly. Therefore, if that course has been followed in the present 
trial, the holding would require the submission of the issues of waiver to 
the jury, unless the former opinion of this court was erroneous. 

Upon a re-examination of the question we have concluded that there 
is testimony, although perhaps slight and circumstantial, making the 
question of waiver a proper one for the determination of the jury. 

[1] In the case of Equitable Life Assurance Society v. Ellis, 105 
Tex. at page 536, 147 S. W. at page 1156, Mr. Justice Phillips, speaking 
for the Supreme Court, among other things, said: 

“And it is not to be wondered that in the humane progress of the 
law the doctrine of waiver, as applied to forfeitures, soon grew up and 
has become established as a fundamental principle. While it is a maxim 
that forfeitures are odious, the law is not eager to relieve against them; 
it takes no initiative, and in itself presents no remedy against the con- 
tract the parties have themselves made. But it is not, and should not be, 
slow to give effect, to conduct reasonably indicative of an intention to 
forego the advantage of a forfeiture and relinquish its result. Hence 
the holding that it will seize upon slight circumstances as evidence of 
such intention, and the further settled rule, that in our opinion controls 
this case, that a waiver of the forfeiturte of a policy of insurance will 
result, in the absence of any agreement to that effect, from negotiations 
or transactions with the insured after knowledge of the forfeiture, by 
which the insurer recognizes the continued validity of the policy or does 
acts based thereon”—citing Joyce on Insurance, § 1353; Titus v. Insur- 
ance Co., 81 N. Y. 419; Hollis v. State Ins. Co., 65 Iowa, 454, 21 N. W. 
774. 

It was also held in that case that a previous course of conduct on 
the part of the insurance company is admissible, upon the question of in- 
tention to waive a forfeiture although such course of conduct related to 
other premiums than those the failure to. pay which is relied upon as 
constituting a forfeiture. The same doctrine is announced and followed 
in Underwood v. Security Life Annuity Co., 108 Tex. at page 388, 194 
S. W. 585. 

[2, 3] There is another principle announced in the Ellis Case that 
must be kept in mind, to the effect that waiver is essentially unilateral 
in its character and depends upon the acts or conduct of the party against 
whom it operates, and that no act of the party in whose favor it is made 
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is necessary to complete it. A waiver may result without consideration, 
nor is it essential that it be based upon an estoppel. 

[4] We shall not undertake to point out in detail all the evidence 
which is thought to raise the question of waiver as an issue of fact for 
the jury. However, the following evidence may be indicated: The course 
of dealing between the company and Mr. Dunken in reference to the 
payment of premiums on his insurance from its inception until the time 
of this controversy. The correspondence and documentary evidence 
would indicate that there had previously been grounds for forfeiture for 
failure to pay premiums, but which were waived by the extension of time 
and the granting of renewals. The agent who took this insurance 
originally from Mr. Dunken and delivered the policies was the general 
manager of appellee for the state of Tennessee, and he or his office force 
had attended to all matters pertaining to the policies up to the time of 
Mr. Dunken’s death. On February 26, 1916, Mr. Dunken executed an ex- 
tension note for $106.45, for the premium on policy 98322, which was due 
January 28, 1916. This was a 30-day note, and was given for the purpose 
of extension until Mr. Dunken could convert te same into a new policy, 
which is the second policy in controversy in this case. The evidence in- 
dicates that this extension note was signed only to keep the first policy 
in force until the conversion should be effected. Mr. Alexander testified 
that he conducted all the negotiations and correspondence with Mr. Dunk- 
en, either in person or through his office, in regard to the conversion of 
the first policy, and that he had authority so to do, except that his in- 
structions from the company were, in sending out a policy for inspection, 
to send a form receipt, which would show that the policy was sent for 
examination only. In this instance no such form or receipt was sent. 
Mr. Alexander also testified that it was a part of his duty as manager 
to manage and supervise the delivery of all policies, and has been since 
he became manager in 1905. The relations between Alexander and Dun- 
ken were very cordial, and they were personal friends. 

On February 16, 1916, Alexander wrote Dunken in regard to the 
conversion of the policy, advising him to convert it at once to avoid the 
requirement for medical examination, and stating, “Your policy is in- 
contestable, and just as good as gold in every respect.” Dunken replied, 
and on February 21st Alexander wrote Dunken to return the term policy 
at once, and inquired if he desired the new policy converted to date five 
years back to the original date of the term policy, and asked if he de- 
sired the company to loan him a sufficient amount to pay the difference in 
back premiums. Dunken was financially embarrassed, and asked Mr. 
Alexander for the most favorable terms the company could give. On 
February 24th Alexander wrote that he would ask the company to make 
the conversion as requested by Dunken, and with the new policy to send 
papers for loan value, proceeds to be used on the cost of conversion; 
that in the meantime, to protect the term policy in case of delay, Dunken 
should sign the extension note, which he did, and it was returned to 
Alexander, who held possession of the same until after Dunken’s death, 
which occurred on June 1, 1916. Alexander promised to cancel and re- 
turn the premium note when the loan was made and the conversion 
completed 

On February 28, 1916, Mr. J. L. English, vice president of appellee, 
sent the new policy to Mr. Alexander with this statement, “Inclosed find 
this policy in exchange for No. 98322 surrendered.” He also inclosed 
1916 renewal and blanket receipt covering premiums to 1916 and also 
loan forms. He instructed Alexander to report not latter than March 
31st on the new number. He instructed that if the loan was to be made 
the policy should be returned to the company with loan forms properly 
executed, “notifying us that you have collected $312.97.” This was the 
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amount necessary to complete the conversion, after application of the 
loan value and payment of the 1916 premium and interest. 

This letter does not indicate that the policy was not to be delivered 
to Mr. Dunken until the loan was made and the premiums paid, nor that 
it was to be delivered to Dunken only for inspection and examination. 
At least it does not necessarily bear this construction. 


On March 4th Alexander transmitted this policy, the loan papers, 
and a form authorizing the company to deduct the 1916 premium from 
the proceeds of the loan, and explaining the cost of conversion, 1916 
premium, and loan value, which were received by Mr. Dunken about 
March 6th. In this letter Mr. Alexander stated: “I take pleasure in 
handing you herewith your $10,000 commercial 20-pay life policy convert- 
ed from 7- year term.” He also stated that the loan note must be signed 
by Dunken with two witnesses, and also the form authorizing the deduc- 
tion of 1916 premium. He concluded the letter with this statement: 
“The amount due now to complete the transaction is $312.97, which is 
determined as follows (stating the balance due after deducting from 
the conversion cost and 1916 premium and interest the net loan value). 
Please do not fail to send me your policy when returning the above.” 
There is nothing in this letter to indicate that it was sent merely for 
examination or inspection, but is clearly open to the construction that it 
was intended to be an absolute delivery, within the time contemplated 
by the parties when the extension note on policy No. 98322 was given. 
Furthermore, the language of this letter does not necessarily show the 
intention to require the effecting of the loan and the payment of the 
balance due before there should be a delivery of the policy. The ref- 
erence to the amount due to complete the transaction may well mean 
the amount necessary to make settlement with the company, rather than 
a condition prerequisite to the complete delivery of the policy and the 
effecting of the contract. Dunken never signed the loan papers, nor 
did he pay the conversion cost and the 1916 premium and interest, in 
‘fact, but these papers were all found in his safe after his death. It was 
agreed that all correspondence between Dunken, Alexander, and the com- 
pany ceased with the letter of Alexander to Dunken, March 4, 1916, 
transmitting the second policy. Mr. Alexander testified: “I do not find 
any copy of any letters where I notified Mr. Dunken that the negotia- 
tions for the conversion of said term policy were off.” 


As has been stated, the vice president of the company instructed Mr. 
Alexander to report not later than March 31, 1916, on the new policy, 
and monthly reports were made by Alexander for March, April, and 
May, but the contents of these reports are not shown in the record. 
During this time the company had at its home office the renewal receipt 
under policy No. 98322. On May 1, 1916, the home office wrote Mr. 
Wright. who was then auditing the books of Alexander at Nashville, 
and in the letter stated that Mr. Alexander had been instructed on Feb- 
ruary 28th, by Vice President English, to report the increased premiums 
on the second policy in his March report, and that, “If he has been unable 
to make collection, this policy, with the renewal receipts, should be re- 
turned for credit.” The letter also stated that the 1916 renewal receipt 
under this number had been returned for credit, and the home office 
could not understand why Alexander had not returned the policy and 
blanket receipt covering years 1912 to 1915, inclusive, and requesting Mr. 
Wright to investigate and report. The renewal receipt of 1916 referred 
to was not returned and credited until April 28th. Mr. Wright’s reply 
shows that Alexander was still holding the blanket receipt, which Wright 
obtained and returned for credit. and it was credited May 10, 1916. In 
a conversation on this matter Mr. Alexander told Mr. Wright that he 
had sent the policy with the loan papers to Dunken at Waco, and that the 
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matter was then in correspondence. This statement of Alexander proba- 
bly did not have reference to correspondence requesting the return of 
the policy, for it does not appear that he ever wrote or asked Dunken 
to return the same. It is more probable that it referred to the matter of 
settlement with the company for the new policy. 

It appears that Mr. Wright, the auditor, wrote the company that he 
expected to go to Texas in the next ten days, and that he would see 
Dunken and “complete the necessary.” It is not clear whether Mr. 
Wright meant to take up the policy, or complete the execution of the loan 
papers and collect the balance due on the conversion, or take an exten- 
sion note for the same. In reply to this letter of Mr. Wright, the assist- 
ant secretary interpreted the letter as indicating Mr. Wright’s intention 
to effect the return of the policy, and stated that, “The insurance has 
lapsed, and before anything can be done it will be necessary for Mr. 
Dunken to submit an application for revival.’ This letter was dated May 
11, 1916. No communication, however, was had with Dunken, nor any 
notice given him that ihe company considered the insurance had lapsed; 
and it does not appear that in the meantime there had been any attempt 
to procure the return of the policy from Dunken. On the same day the 
assistant secretary wrote Mr. Alexander, acknowledging receipt of the 
blanket receipt covering premiums for the years 1912 to 1915, inclusive 
on the second policy, and stating: “It appears that this policy on the 
20 payment commercial life plan was issued in exchange for convertible 
term policy 98322, and in view of the fact that you have been unable 
to make collection, the policy (152775) should also be returned.” This 
letter does not inform Alexander that the policy had not been delivered 
nor authorized to be delivered until the loan papers were executed and 
the balance due paid the company, but that it should be returned because 
Alexander had been “unable to make collection.” This seems to be the 
las‘ expression from any executive officer of the company before Dun- 
ken’s death, and, in connection with the letter of Mr. Wright as to his 
intention to go to Waco and “complete the necessary,” may justify the 
inference that the company still did not regard the insurance as for- 
feited, and may have evidenced the intention of the company to waive 
any forfeiture or condition as to delivery, if Alexander should still be 
able to make collection and procure settlement with the company. 

This summary of the evidence bearing upon the question of waiver 
is sufficient, we think, to show that an issue of fact is made for the deci- 
sion of the jury. Its probative force may be slight, but we cannot agree 
that it amounts to no more than a mere scintilla of evidence, in which 
case, of course, there would be no evidence to warrant the submission 
of the issue. 

[5, 6] There is another phase of the case which must be noticed. 
The second policy contains the provision: 


“This policy shall not take effect until the first premium hereon 
shall have been actually paid during the good health of the insured, and 
a receipt for which payment shall be the delivery of the policy.” 


Under the facts and circumstances of this case, we think the first 
premium on the second policy must be regarded as the cost of conversion 
and the 1916 premium, which was the initial payment, or the amount due 
when the contract was delivered; and by the terms of the contract the 
delivery of the policy is made the receipt for the initial payment. Ap- 
pellant contends that the insurance company is estopped from proving, 
for the purpose of avoiding the contract, that the premium acknowledged 
in the policy to have been paid was not in fact paid. This proposition 
seems to be supported by the following authorities: Dobyns v. Insur- 
ance Co., 144 Mo. 95, 45 S. W. 1107; 3 Kent, Com. 260; Insurance Co. v. 
Wolf, 37 Ill. 354, 87 Am. Dec. 251; Insurance Co. v. Fennell, 49 Ill. 180: 
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Insurance Co. vy. Anderson, 77 Ill. 384; Fellows v. Insurance Co., 2 Disn. 
(Ohio) 128; New York Cent. Ins, Co. v. Nat. Protection Ins. Co., 20 
Barb. (N. Y.) 475; Dalzell v. Mair, 1 Camp. 352; Fay v. Bell, 3 Taunt. 
493; Marsh on Insurance, p. 335; Cyc. vol. 25, p. 730, also page 726, § 3, 
note; 9 Ann. Cas. 218; 19 Am. & Eng. Ency. of Law, p. 55. 

The rule does not go to the extent of denying the insurance com- 
pany the right to recover the amount actually due for the premiums, not- 
withstanding the recital and the delivery of the policy. For this purpose 
the receipt is treated only as prima facie evidence of payment. But 
when it is sought to avoid the contract and to defeat rights springing out 
of it, the acknowledgment of payment in the policy is conclusive. 

We think these authorities lay down the correct rule in this case, 
and, independently of the question of waiver, the issue should be submit- 
ted to the jury whether the company intended and in fact delivered the 
second policy to Mr. Dunken absolutely and as a complete contract. If 
it shall be made to appear that the policy was so delivered and intended 
to become effective as a contract on delivery, and this should be found 
as a fact, we are of the opinion that the appellee would be precluded 
from denying the payment of the first premium for the purpose of avoid- 
ing the contract. This, of course, would not preclude a recovery for the 
conversion cost and premium for 1916, if in fact they were not paid, as 
seems to be undisputed. 

The judgment will be reversed, and the cause remanded for trial in 
accordance with the views expressed in this opinion. 

Reversed and remanded. 


On Motion for Rehearing. 


Able counsel for appellant has filed a motion for rehearing, in which 
there appear to be certain misconceptions of the effect of our opinion in 
this case. 

[7] It is urged that we have practically nullified article 4968, Revised 
Statutes, which provides that an agent soliciting insurance shall be deemed 
the agent of the company, but shall not have the power to waive, change, 
or alter any of the terms or conditions of the application or policy. We 
have not intended to hold, nor do we hold, that Alexander had such 
power, but merely that his acts, tending to show a waiver ,would be bind- 
ing on the company only when authorized or acquiesced in by some ex- 
ecutive officer named in the policy, with knowledge of his acts. In such 
case it is our opinion that the statute is not violated. It is competent for 
an insurance company to stipulate in the policy, as here, that a waiver 
may be accomplished only through the acts or conduct of executive of- 
ficers, but that stipulation itself may be waived by the company, and a 
waiver may result by acts of its agents authorized or acquiesced in by 
such officers. The acts of the agents then become the acts of the com- 
pany, notwithstanding the statute, which was enacted for the benefit 
of such companies. 

It is also contended that our opinion is in conflict with Insurance Co. 
v. Walker, 94 Tex. 473, 61 S. W. 711, and Insurance Co. v. Stubbs, 216 
S. W. 896. We do not think our judgment or opinion is opposed to the 
holding in either of these cases. In the Walker Case there was no evi- 
dence showing or tending to show that the company knew of the mis- 
representation in the application, which seems to have been known only 
to the local agent and the insured. In the Stubbs Case the representa- 
tions of the agent were not shown to have been brought home to the 
officers of the company. 

Our holding in the instant case does not, as seems to be supposed, go 
to the extent of binding the company by any course of dealing between 
the insured and its agent, or by any acts or conduct of the latter not 
known to or acquiesced in by some executive officer named in the policy. 
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[8] Nor do we think we have misapplied the doctrine of the Ellis 
Case, as announced by the Supreme Court, in reference to a course of 
dealing to show waiver. The two original $10,000 policies, constituting 
Mr. Dunken’s insurance with appellee, were applied for and issued at 
the same time, and the premiums were sometimes remitted and extensions 
arranged for at the same time. It cannot be said that they were so sep- 
arate and unrelated as that the acts of the company, or those of its agent 
by its authority, in past dealings with regarded to waiver of forfeiture for 
nonpayment of premiums when due, would be inadmissible upon the ques- 
tion of intent to later waive a forfeiture of either policy, or of another 
policy to which one of them was intended to be converted. 

After much difficulty, we have concluded to overrlule the motion 
for rehearing; and think it proper to add that we reversed this case for 
trial, not only upon the issue of waiver, but also as to the alleged delivery 
of the second policy as complete and binding contract in effect at Mr. 
Dunken’s death. This holding does not appear to have been challenged 
in the motion for rehearing. 

Motion is overruled. 

Motion overruled. 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN vy. MAT- 
LOCK. (No. 407.) 


“elite Court of Arkansas. May 17, 1920.) 
221 Southwestern Reporter 858. 


1. INSURANCE—WARRANTY AS TO USE OF INTOXICANTS IN 
REISSUED CERTIFICATE HELD TO REFER TO ORIGINAL 
CERTIFICATE. 

Where a fraternal benefit certificate is reissued to include an addi- 
tional beneficiary and contains a statement reaffirming the original ap- 
plication, answers, and warranties, the certificate does not lapse because 
at the time of the reissuance insured had become addicted to the use of 
intoxicating liquor; the warranty in the last certificate referring to the 
original contract. 


(For other cases, see Insurance, Dec. Dig. § 723[9].) 


2. INSURANCE—RECOVERY ON CERTIFICATE HELD PROPER 
ALTHOUGH INSURED HAD BECOME ADDICTED TO IN- 
TOXICANTS. 


In suit on a fraternal benefit certificate, where the constitution of the 
society provided for a forfeiture if insured should become so intemperate 
in the use of liquor as to ‘impair his health, a judgment for plaintiff was not 
erroneous where there was a total lack of testimony showing the use of 
liquor by insured to an extent which would impair his health. 


(For other cases, see mR Dec. Dig. § 748.) 


3. INSURANCE—CORONE R’S VERDICT AS TO SUICIDE INAD- 
MISSIBLE WHERE INSURANCE CONTRACT DOES NOT 
PROVIDE FOR ITS ADMISSION. 


In an action on a fraternal benefit certificate where it was claimed 
that insured committed suicide, the coroner’s verdict was inadmissible 
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where the contract of insurance itself did not provide that it should be 
admitted. 


(For other cases, see Insurance, Dec. Dig. § 818[4].) 


4. INSURANCE—INSTRUCTION AS TO INVOLUNTARY ACT 

WHERE SUICIDE ALLEGED HELD NOT ERRONEOUS. 

In an action on a fraternal benefit certificate wherein it was contended 
that insured had committed suicide, an instruction distinguishing between 
a voluntary act and an accident, and not between a sane and an insane act, 
held not erroneous in the absence of objection or specific request that under 
the policy it was immaterial whether insured was sane or insane. 


(For other cases, see Insurance, Dec. Dig. § 826[2].) 


6. INSURANCE—EVIDENCE HELD NOT AS MATTER OF LAW 

TO SHOW THAT INSURED COMMITTED SUICIDE. 

In an act‘on on a fraternal benefit certificate wherein it was contended 
that insured had committed suicide after having attempted to shoot his 
wife, evidence held not as a matter of law to require a direction of verdict 
for defendant. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 


Appeal from Circuit Court, Dallas County; Turner Butler, Judge. 
Action by Mrs. Geraldine Matlock, guardian, against the Eminent 


Household of Columbian Woodmen. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 


. 


R. W. Wilson and C. H. Moses, both of Little Rock, for appellant. 
Gaughan & Sifford, of Camden, for appellee. 


HOME PROTECTIVE ASS’N y. MORSE. (No. 298.) 
(Supreme Court of Arkansas. March 29 1920.) 
222 Southwestern Reporter 364. 


1, INSURANCE—REPLY TO ANSWER NOT COUNTERCLAIM 

JR SET-OFF NOT NECESSARY. 

In an action against a fraternal insurance order on a life policy, it was 
not necessary to file a reply to put fn issue allegations in the answer al- 
leging that the constitution and by-laws of the fraternal order expressly 
provided that no person over 60 years of age was eligible for membership 
and that the application provided that an answer to the query therein as 
to the age of the applicant was a warranty, in view of Kirby’s Dig. § 6108. 


(For other cases, see Insurance, Dec. Dig. § 815[3].) 


2. INSURANCE—INSURANCE ORDER MUST INTRODUCE CON- 
STITUTION, BY-LAWS, AND APPLICATION CONTAINING 
PROVISIONS RELIED ON AS DEFENSE. 

In an action against a fraternal insurance order on a life policy, it 
was incumbent upon the defendant to introduce in evidence the con- 
stitution, by laws, and applications containing provisions to the effect that 
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persons over 60 years of age were ineligible for membership and that 
answers to queries in app‘ication as to age constituted warranties, relied 
upon as a defense 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Appeal from Circuit Court, Crawford County; James Cochran, Judge. 
Suit by Cassie Morse against the Home Protective Association. Judg- 
ment for paintiff, and defendant appeals. Affirmed. 


John Mayes, of Fayetteville, for appellan.t 
E. D. Chastain, of Van Buren, for appellee. 


MADDOCK vy. RIGGS. (No. 22672.) 
(Supreme Court of Kansas. May 8, 1920.) 
190 Pacific Reporter 12. 


(Syllabus by the Court.) 

1. INSURANCE—ONE FAILING IN HIS UNDERTAKING TO RE- 
MIT DUES WAS LIABLE TO BENEFICIARY FOR RESULTING 
INJURY, 

By a series of transactions covering several years, the appellant ac- 
cepted from the holder of a fraternal insurance policy his monthly dues 
and undertook to remit the same to the fraternal association, but failed 
to remit the dues for one month by which the policy lapsed and the assur- 
ed was suspended. Upon the death of the assured, the appellee, who was 
the beneficiary named in the policy, brought suit against the appellant to 
Tecover the amount that would have been due on the policy if it had not 
lapsed. Held, that appellant, having entered upon the performance of the 
duty to remit the monthly assessments, became liable for any injury re- 
sulting from his misfeasance. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


2. INSURANCE—BENEFICIARY OF INSURED MAY SUE FOR 
RESULTING INJURY FROM DEFENDANT’S FAILURE TO 
REMIT DUES. 


Upon the facts stated im the preceding paragraph, the rule is applied 
that a third party not privy to a contract nor privy to the consideration 
thereof may sue to enforce any part of it made for his especial benefit 
and interest; that the promise is to be deemed made to the plaintiff if 
adopted by him, though he was not a party nor cognizant of it when made. 
Anthony v. Herman, 14 Kan. 494, Floyd v. Ort, 20 Kan. 162; Life In- 
surance Society v. Welch, as Sup’t, etc., 26 Kan. 632. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


6. INSURANCE—EVIDENCE HELD TO SUSTAIN VERDICT FOR 
BENEFICIARY FOR NEGLECTING TO REMIT DUES. 
A general verdict and judgment against the appellant is held to be sus- 
tained by sufficient evidence. 
(For other cases, see Insurance, Dec. Dig. § 695.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Reasonable Case.) 
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Appeal from District Court, Lyon County. 
_Action by Betsy Maddock against Carles N. Riggs. Judgment for 
plaintiff, and defendant appeals. Affirmed. 


Hamer & Ganse, of Emporia, for appellant. 
W. L. Huggins, O. T. Atherton, Gilbert H. Frith, R. E. Boynton, and 
J. Harvey Frith, all of Emporia, for appellee. 


TUCKER et al. v. KIRKPATRICK et al. (No. 22867.) 
(Supreme Court of Kansas. May 20, 1920.) 
189 Pacific Reporter 946, 


(Syllabus by the Court.) 
1. INSURANCE — LAWS OF BENEFIT ASSOCIATION TO BE 
CONSTRUED MOST FAVORABLY TO MEMBERS. 


Rule applied that laws of a benefit association are to be construed 
most favorably to members when their rights as holders of benefit cer- 
tificates are affected. 


(For other cases, see Insurance, Dec. Dég. § 693.) 


2. INSURANCE—CONSTITUTION AND BY-LAWS CONSTRUED 
TO GIVE MEMBERS RIGHT TO APPEAL TO SUPREME 
COUNCIL FROM DECISION DISSOLVING SUBORDINATE 
COUNCIL. 


The construction and by-laws of a benefit association interpreted, and 
held, members of a subordinate council have a right to appeal to the 
supreme council from the decision of a committee having jurisdiction of 
the subject dissolving the subordinate council. Held further, the members 
have a right, in such a case, to petition the supreme council for redress 
of grievance. 


(For other cases, see Insurance, Dec. Dig. § 697.) 


3. INSURANCE — WRIT TO COMPEL RESTORATION OF DIS- 
SOLVED SUBORDINATE COUNCIL’S CHARTER DENIED 
MEMBERS NOT INVOKING REMEDIES UNDER ASSOCIA- 
TION’S LAWS. 

Writ of mandamus to restore the charter of a dissolved subordinate 
council denied to members who did not invoke remedies provided by the 
laws of the association. 

(For other cases, see Insurance, Dec. Dig. § 697.) 


Original madamus by Arthur Tucker and others against J. M. 
Kirkpatrick, as President, etc., of the Security Benefit Association, and 
others. Temporary orders preserving the status until the detemination 
by the Supreme Court set aside, and the writ denied. 


J. J. Schenck, S. L. Lashbrook, and Ed. D. McKeever, all of Topeka, 
for plaintiffs. 

Wheeler, Brewster & Hunt and L. S. Ferry, both of Topeka, and 
Geo. R. Allen, of Kansas City, for defendants. 
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SOVEREIGN CAMP, WWOODMEN OF THE WORLD, v. THOMAS. 
(Court of Appeals of Kentucky. May 25, 1920) 


222 Southwestern Reporter 69. 


1. INSURANCE—EVIDENCE HELD TO SHOW INSURED SUF- 
FERED FROM INDIGESTION BEFORE DEATH. 


In widow’s action on husband’s policy issued by benefit society, 
evidence held to show that husband for three or four years before his 
death had been suffering with attacks of indigestion, some so serious as 
to leave him apprehensive for his life, also showing he knew attacks were 
from indigestion or serious disorder of digestive system. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


2. INSURANCE—MISREPRESENTATIONS OF INSURED AS TO 
FREEDOM FROM INDIGESTION MAY PREVENT RECOVE- 
RY. 

Under Ky. St. § 639, providing statements in application for life in- 
surance shall be deemed representations, and shall not prevent recovery 
unless material or fraudulent, where applicant for certificate of insurance 
in a benefit society, with knowledge he was subject to indigestion, or at 
least that he had symptoms of serious disturbance in digestive system, 
stated he had never had diseases or symptoms of colic, gall stones, or in- 
digestion, or other diseases of digestive system, his widow cannot recover 
On certificate. 


(For other cases, see Insurance, Dec. Dig. § 723[5].) 


3. INSURANCE—EVIDENCE THAT APPLICATION WOULD NOT 
HAVE BEEN ACCEPTED IF APPLICANT HAD STATED 
TRUTH ADMISSIBLE. - 


In action on certificate issued by benefit society, defense being that ‘in 
his application insured misrepresented he had never had diseases of di- 
gestive organs, or symptoms thereof, evidence that according to usual 
course of life insurance business application would not have been ac- 
cepted or policy issued, if insured moe stated the truth, is admissible 
for defendant society. 


(For other cases, see Insurance, Dk: Dig. § 818[2].) 


Appeal from Circuit Court ,Grayson County. 

Suit by Susie Thomas against the Sovereign Camp, Woodmen of 
the World. From a judgment for plaintiff, defendant appeals. Reversed, 
with directions for new trial. 


_. Robt. L. Page and L. D. Greene, both of Louisville, and Allen 
Cubbage, of Leitchfield, for appellant. 
Haines Carter, of Elizabethtown, for appellee. 
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LABRECQUE vy. CATHOLIC ORDER OF FORESTERS. 
(Supreme Judicial Court of Maine. June 2, 1920.) 
110 Atlantic Reporter 194. 


1. INSURANCE — FORMAL SUSPENSION OF MEMBER RE- 
QUIRED CONVICTION UNDER BY-LAWS. 


Under the by-laws of a fraternal benefit society requiring payment of 
dues and assessments, and providing for the suspension of members on 
conviction or ipso facto for nonpayment of dues and assessments, a form- 
al suspension required a conviction, which presupposes a record; a mere 
letter from the society to the member that he had been suspended being 
insufficient. 


(For other cases, see Insurance, Dec. Dig. § 756[2].) 


2. INSURANCE—FURTHER TENDER OF DUES BY MEMBER IN- 
FORMED OF SUSPENSION NOT NECESSARY. 


If a member of a mutual benefit society, insured under its certificate 
and by-laws requiring payment of monthly dues and assessments, not 
shown to have been suspended, tendered his monthly dues, and the tender 
is refused by the society on the ground of an alleged suspension, the 
member does not necessarily forfeit his rights by omitting to pay further 
monthly dues, unless he intends to acquiesce in his status as suspended, 
or his conduct is such as to lead the society so to believe. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 


4. INSURANCE—INSTRUCTION ON REINSTATEMENT PROPER- 
LY REFUSED, WHERE THAT RELIEF NOT SOUGHT. 


In an action on a certificate of insurance issued by a mutual benefit 
society, defendant society’s requested instruction that, if the member did 
not avail himself of every opportunity to become reinstated in member- 
ship as provided by the rules of the society, he lost his rights under the 
certificate held properly refused; reinstatement not being the remedy 
the member asked or was entitled to. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


5. INSURANCE—REINSTATEMENT NOT ADEQUATE REMEDY 
FOR MEMBER OF BENEFIT SOCIETY DENIED PRIVI- 
LEGES WITHOUT SUSPENSION. 


As respects a member’s duty to first exhaust his remedy under the 
rules of the order before resorting to the courts, reinstatement to full 
membership in a mutual benefit society, conditioned on proof of unim- 
paired health and other conditions, is an inappropriate and inadequate 
remedy for a member who, without suspension as required by the by- 
laws, is denied the status and privileges of a member. 


(For other cases, see Insurance, Dec. Dig. § 805{1].) 


6. INSURANCE—AGGRIEVED MEMBER OF MUTUAL BENEFIT 
SOCIETY MUST FIRST EXHAUST REMEDY UNDER RULES 
OF ORDER. 


Courts will not review the regularity of proceedings of a mutual 
benefit society in determining the standing of members, unless an ag- 
grieved member has first exhausted his remedies under the rules of the 
order before resorting to the courts, a rule which applies only when the 
member has a remedy under the rules. 


(For other cases, see Insurance, Dec. Dig. § 805{1].) 





Life. } Hunt v. Winke'man. 259 


Exceptions from Superior Court, Kennebec County, at Law. 

Action by Suphrem Labrecque against the Catholic Order of Forest- 
ers, result'ng in verdict for plaintiff, and defendant moves for new trial 
and excepts. Motion and exceptions overruled, and judgment ordered 
on the verdict. 


Argued before Cornish, C. J., and Spear, Hanson, Philbrook, Dunn, 
Morrill, Wilson, and Deasy, JJ 


Fred W. Clair, of Waterville, for plaint'ff. 
Edward A. Lacroix, for defendant. 


HUNT et al. v. WINKELMAN. (No. 33.) 
(Court of Appeals of Maryland. March 16, 1920.) 
110 Atlantic Reporter 490. 


1, INSURANCE—“DEPENDENTS” ENTITLED TO BE BENEFICI- 
ARIES NEED NOT BE LEGALLY OR WHOLLY DEPENDENT, 
RELIANCE UPON SUBSTANTIAL SUPPORT BEING SUF- 
FICIENT. 


Code Pub. Gen. Laws 1904, art. 23, §§ 210-225, as amended by Acts 
1912, c. 824 (3 Code Pub. Gen. Laws, art. 23, §§ 229-244), defining “‘a 
fraternal beneficiary association,” and 4 Code Pub. Gen. Laws, art. 23, 
§ 234, providing who may be beneficiaries, do not limit a member’s de- 
pendents to those legally or wholly dependent upon him, and while 
trivial or casual assistance, or occasional charitable gifts, may be in- 
sufficient, it is enough that the beneficiary, not a relative, in good faith 
relied and was dependent upon some substantial and material support 
of the member. . 


(For other cases, see Insurance, Dec. Dig. § 770.) 
(For other definitions, see Words and Phrases, First and Second 
Series, Dependent.) 


2.-INSURANCE — SISTER-IN-LAW SUBSTANTIALLY SUPPORT- 

ED BY MEMBER WHILE KEEPING HOUSE FOR HIM AFTER 

HIS WIFE’S DEATH COULD TAKE AS BENEFICIARY. 

In view of Code Pub. Gen. Laws 1904, art. 23, §§ 210-225, as amended 
by Acts 1912, c. 824 (3 Code Pub. Gen. Laws, art. 23, §§ 229-244), defining 
fraternal beneficiary associations, and 4 Code Pub. Gen. Laws, art. 23, 
§ 234, providing who may be beneficiaries, a member’s sister-in-law living 
in member’s family at death of member’s wife, who with her mother 
kept house and made home for member thereafter until his death in good 
faith and at his request, not legally nor wholly, but substantially in part, 
dependent upon him for support, was ent tled to become beneficiary in a 
certificate upon member’s application theiefor after wife’s death and en- 
titled to benefit fund as against his next of kin. 


(For other cases, see Insurance, Dec. Dig. § 770.) 


Appeal from Circuit Court of Baltimore City; James M. Ambler, 
Judge. 
“To be officially reported.” 
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In pursuance of a decree of interpleader, Ethel F. Hunt and others, 
as plaintiffs, filed a bill of complaint against Hannah M. Winkleman. 
Bill dismissed, and fund in suit awarded to Hannah M. Winkleman, 
and plaintiffs appeal. Decree affirmed. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, Stockbridge, and Adkins, JJ. 


Linwood L. Clark, of Baltimore, for appellants. 
Thos. Burling Hull, of Baltimore (J. Bibb Mills. of Baltimore, on the 
brief), for appellee. 


MEYER v. LAFLIN. (No. 15896.) 


(St. Louis Court of Appeals. Missouri. May 4, 1920. Rehearing Denied 
May 27, 1920.) 


221 Southwestern Reporter 395. 


INSURANCE — INSURED HELD MENTALLY CAPABLE OF 

CHANGING BENEFICIARY. 

The mere fact that an insured was over 80 years of age, would forget 
the names of acquaintances, wore summer clothes in the winter time, 
and winter clothes in the summer time, and was eccentric and odd in 
his manner and demeanor, was not sufficient evidence of such mental in- 
capacity as to render him incapable of changing the beneficiary in a 
policy of insurance. 


(For other cases, see Insurance, Dec. Dig. § 782.) 


Appeal from St. Louis Circuit Court; Rhodes E. Cave, Judge. 

“Not to be officially published.” 

Suit by Edwin S. Meyer against the Royal Arcanum, in which the 
plaintiff and Leslie A. Lafin were required to interpléad. From an ad- 
verse judgment, plaintiff appeals. Affirmed. 


Sanders & Forgey, Frank C. Douglas, and Earl M. Pirkey, all of St. 
Louis, for appellant. 
John B. Denvir, Jr., of St. Louis, for respondent. 


WILLIAMS ert aL. vy. MODERN WOODMEN OF AMERICA. 
(No. 15713.) 


(St. Louis Court of Appeals. Missouri. May 4, 1920. Rehearing Denied 
May 27, 1920.) 
221 Southwestern Reporter 414. 


3. INSURANCE~PROOF OF ISSUANCE OF CERTIFICATE AND 
DEATH PRIMA FACIE CASE. 


Proof of the issuance of a certificate of insurance and death estab- 
lishes prima fac’e case in favor of beneficiaries. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 
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4. INSURANCE — BURDEN OF PROOF ON INSURER UNDER 

PLEADINGS. 

In an action on a beneficiary certificate, where there was a general 
denial in the answer of the allegations in plaintiff's petition, but express 
admissions of the issuance of the certificate and death of the assured, 
the burden of proof was upon the defendant, and remained there through- 
out the trial of the case; defendant affirmatively alleged that deceased 
was engaged in a prohibited occupation at the time of his death. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Appeal from St. Louis Circuit Court; Benjamin J. Klene, Judge. 

Action by William D. Williams and Laura Williams against the 
Modern Woodmen of the America. Judgment for defendant, and plaintiffs 
appeal. Reversed and remanded. 


Earl M. Pirkey of St. Louis, for appellants. 
Truman Plantz, of Rock Island, IIl., and John E. Turner, of St. Louis, 
for respondent. 


WEST v. NATIONAL COUNCIL KNIGHTS AND LADIES OF 
SECURITY. (No. 2551.) 


(Springfield Court of Appeals. Missouri. March 27, 1920. Rehearing 
Denied May 25, 1920.) 


221 Southwestern Reporter 391. 


1. INSURANCE—CONTRACT WITH BENEFIT SOCIETY CON- 
TAINED IN APPLICATION, RULES, BY-LAWS, AND CER- 
TIFICATE. 

The application to a benefit society and the rules and by-laws of the 
society, as well as the benefit certificate, constitute the insurance con- 
tract, and the member and beneficiary are charged with knowledge of the 
entire contract. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


2, INSURANCE— PROVISION IN APPLICATION EXEMPTING 

FROM LIABILITY FOR DEATH BY SMALLPOX VALID. 

A clause in an application to a benefit society for insurance, exempt- 
ing it from liability in case insured died from smallpox because of the 
fact that he had never been successfully vaccinated, was valid and binding. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


4. INSURANCE—CAUSE OF DEATH QUESTION FOR JURY. 

In an action on a benefit certificate exempting the society from lia- 
bility for death from smallpox, evidence held to make a question for the 
jury as to the cause of death, though the proofs of death stated that 
insured died of smallpox. 

(For other cases. see Insurance, Dec. Dig. § 825[3].) 





262 Insurance Law Journal, Vol. 56. [Sept., 1920. 


Appeal from Circuit Court, Jasper County, Division 1; J. D. Per- 
kins, Judge. 

Action by Lena West against National Council Knights and Ladies of 
Security. From a judgment for plaintiff, defendant appeals. Affirmed. 


Mead & Brown, of Joplin, for appellant. 
Owen & Davis, of Joplin, for respondent. 


MEYER vy. SUPREME LODGE, KNIGHTS OF PYTHIAS.(No. 20849.) 
(Supreme Court of Nebraska. April 30, 1920.) 
177 Northwestern Reporter 828. 


(Syllabus by the Court.) 

1. INSURANCE—INCREASE OF RATES BY FRATERNAL AS- 
SOCIATION HELD VOID AS NOT AUTHORIZED BY “RE- 
PRESENTATIVE FORM OF GOVERNMENT.” 

Defendant issued a life insurance policy to plaintiff’s decedent in this 
state in 1885, which = renewed in 1910. Subsequently, and while the 
policy was in force, a “supreme statute” was adopted at a convention of 
the Supreme Lodge that by its terms became effective January 1, 1911, 
and which provides that, “The right to change, increase or adjust the 
schedule of rates,” thereafter to be paid by policy holders, ‘is expressly 
reserved to the Supreme Lodge.” Thereupon the schedule of rates was 
materially increased by the Supreme Lodge convention, the membership 
of that body being in part composed of persons other than delegates who 
were voted for or elected by members holding policies in the insurance 
department. Held, that the body assuming to change the schedule of rates 
did not const.tute a “representative form of government” within the 
meaning of section ], c. 47, Laws 1897, at the time the rates were in- 
creased, and that such increase was therefore unlawful and void. 

For other cases, see Insurance, Dec. Dig. § 719[3].) 


(For other definitions, see Words and Phrases, Second Series, Rep- 
resentative Government. ) 


2. INSURANCE — CONSTITUTION OR BY-LAW STRICTLY 
CONSTRUED WHERE FORFEITURE SOUGHT. 


The constitution or by-law of a fraternal association will be’ strictly 
construed against the association where a forfeiture is sought to be im- 
posed thereunder. Briggs v. Royal Highlanders, 84 Neb. 834, 122 N. W. 69. 

(For other cases, see Insurance, Dec. Dig. § 693.) 


3. INSURANCE—BENEFICIAL POLICY CANNOT BE. FORFEIT- 
_ED FOR FAILURE TO PAY INCREASED DUES WHERE IN- 
CREASE UNLAWFUL. 


A society that purports to be a “fraternal beneficiary association” to 
whom the lawful dues under a policy are tendered cannot lawfully for- 
feit such policy and escape liability on the ground that the increased por- 
tion of certain rates were not paid or tendered by or in behalf of the in- 
sured, when it appears that the by-law, which provides for such increase, 
was not lawfully adopted. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 
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Appeal from District Court, Otoe County; Begley, Judge. 

Action by George O. Meyer against the Supreme Lodge, Knights of 
Pythias. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded. 


A. S. Churchill, of Omaha, and Livingston & Heinke, of Nebraska 
City, for appellant. 
W. J. Connell, of Omaha, for appellee. 


TAYLOR v. GRAND LODGE A. O. U. W. OF NORTH DAKOTA 
ET AL, 


(Supreme Court of North Dakota. May 12, 1920. Concurring Opinion 
May 24, 1920. Rehearing Denied June 4, 1920.) 


178 Northwestern Reporter, 130. 


(Syllabus by the Court.) 


1. INSURANCE —. EQUITY MAY REGARD ALL ACTS NECES- 
SARY TO BE DONE TO CHANGE BENEFICIARY AS DONE. 


Where the constitution, by-laws, or regulations of a fraternal order, 
which issues benefit certificates, providing for the payment of death bene- 
fits at the death of the member, prescribes the acts to be done at the will 
of and by the insured to effect a change of beneficiary, and the insured 
has done some of the acts to effect such change, but dies before the 
change is fully completed, and it is equitable to regard all he should 
have done to complete the change of beneficiary was done, a court of 
equity will so regard it, and give effect to his intention to change the 
beneficiary, notwithstanding. the acts done by the insured were not a full 
compliance with the requirements of the constitution, by-laws, etc. 


(For other cases, see Insurance, Dec. Dig. § 784[2].) 


(Additional Syllabus by Editorial Staff.) 


3. INSURANCE—EXCEPTIONS TO RULE THAT PRESCRIBED 
METHOD OF CHANGING BENEFICIARY MUST BE STRICT- 
LY FOLLOWED STATED. 


Conceding the rule that, where the by-laws or constitution of a mu- 
tual benefit society provide a method of changing the beneficiary, that 
method must be strictly pursued, there are exceptions, as where the 
society has waived compliance therewith, or estoppel itself to assert non- 
compliance, where it is beyond the member’s power to literally comply, 
as where is it impossible to surrender the original certificate as required, 
and where only formal and ministerial acts remain to be dorie by the so- 
ciety to complete the change, and the member dies before the perform- 
ance thereof. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 


Appeal from District Court, Cass County; A. T. Cole, Judge. 
Action by Bentley Taylor against the Grand Lodge of the Ancient 
Order of United Workmen of North Dakota and another, in which de- 
fendant Order brought the proceeds of the certificate in suit into court 
Vol. LVI—18, 
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to be turned over to plaintiff or to Margaret Jane Davis, claimant, as the 
beneficiary entitled thereto. Judgment for plaintiff, and Margaret Jane 
Davis appeals. Affirmed. 


Flynn, Traynor & Traynor, of Devils Lake, for plaintiff and respond- 
ent. 
Fowler & Green, of Fargo, for defendants and interpleaders. 


KNIGHTS AND LADIES OF SECURITY v. SHEPHERD. (No. 8330.) 


(Court of Civil Appeals of Texas. Dallas. March 6, 1920. On Re- 
hearing May, 8, 1920.) 


221 Southwestern Reporter 696. 


4. INSURANCE—KNOWLEDGE OF OPERATION FOR APPENDI- 
CITIS HELD WAIVER OF CLAIM THAT INSURED WAS NOT 
A SAFE RISK. 


In an action on a fraternal benefit certificate issued to plaintiff’s wife, 
liability whereon was denied because of misrepresentations by insured as 
to her health, that insurer’s medical examiner was advised of an operation 
for appendicitis performed upon insured and that he knew the circumstan- 
ces thereof and nevertheless recommended her as a first-class risk held 
to constitute a waiver by ‘insurer of any right to show that insured was 
not a safe risk because of such operation. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


5. INSURANCE—EVIDENCE AS TO DEFENDANT’S NOTICE OF 

INSURED’S HEALTH HELD PROPERLY ADMITTED. 

In an action on a fraternal benefit certificate issued to plaintiff’s wife 
whereon liability was denied because of misrepresentations by insured as 
to the state of her health, it was not error to admit testimony by defend- 
ant’s insurance solicitor that he had advised the medical examiner of an 
operation performed upon insured for appendicitis and also for abdominal 
wall adhesions. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 


Appeal from Dallas County Court; W. F. Thornton, Judge. 
Action by Frank Shepherd against the Knights and Ladies of Securi- 
Judgment for plaintiff, and defendant appeals. Affirmed. 


G. G. Pierson and J. W. Pierson, both of Dallas, for appellant. 
House & Wilson and H. Bascom Thomas, of Dallas, for appellee. 
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BROTHERHOOD OF RAILROAD TRAINMEN jy. COOK. 
(No. 1638.) 


(Court of Civil Appeals of Texas. Amarillo. Jan. 14, 1920. On the 
Merits, April 7, 1920. Rehearing Denied May 5, 1920.) 


221 Southwestern Reporter, 1049. 


On the Merits. 


4. INSURANCE — INSURANCE HELD EFFECTIVE WITHOUT 

DELIVERY OF CERTIFICATE. 

Where application for readmission and for insurance were accepted 
by fraternal society, and where applicant was accepted as a member and 
paid the money entitling him to issuance of the beneficiary certificate, 
the insurance went into effect upon his admission and payment of the 
dues for the current month, notwithstanding that certificate itself had not 
been issued or delivered, in absence of anything in the constitution or ap- 
plication for readmission or for insurance making the delivery of the 
certificate a condition to the taking effect of insurance, since such insur- 
ance contract is not required to be in writing. 


(For other cases, see Insurance, Dec. Dig. § 762.) 


5. INSURANCE—LOCAL LODGE AND OFFICERS AGENTS OF 
GRAND LODGE IN RECEPTION AND READMISSION OF 
MEMBERS. 


The order of which the grand lodge and its officers are the control- 
ling body acts through the local lodge and its officers in the matter of 
the reception and readmission of members; the local lodge and its of- 
ficers being the agents of the grand lodge in such matters. 

(For other cases, see Insurance, Dec. Dig. § 762.) 


7. INSURANCE — APPLICANT FOR MEMBERSHIP ENTITLED 

TO RELY ON REGULARITY OF PROCEEDINGS. 

Since applicant for readmission to membership is to a large extent 
dependent upon the officers of the lodge and the members thereof who 
are inducting him into the order for instructions as to what is necessary 
to be done in such matters, he has a right to rely on the fact that pro- 
ceedings to which he submits himself are regular and in compliance with 
the order. 


(For other cases, see Insurance, Dec. Dig. § 762.) 


8. INSURANCE — APPLICANT FOR READMISSION MAY AC- 
CEPT CONSTRUCTION OF CONSTITUTION BY SUBORDI- 
NATE LODGE READMITTING HIM. 

Applicant for readmission could rely upon the construction placed 
on an ambiguous provision of constitution by the subordinate lodge and 
officers thereof under whose direction he was proceeding in gaining read- 
mission to.grand lodge. 

(For other cases, see Insurance, Dec. Dig. § 762.) 


9. INSURANCE -— APPLICANT’S SIGNATURE TO CONSTITU- 
TION OF FRATERNAL SOCIETY AS PREREQUISITE TO 
MEMBERSHIP HELD WAIVED. 

Where applicant for readmission had submitted to the required medi- 
cal examination, had been accepted and recognized as a member and 
elected as such by the subordinate lodge, and had paid subordinate lodge 
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treasurer the necessary dues, his failure to sign the constitution, even 
though the signing thereof was required by the constitution as a prere- 
quisite to membership, did not preclude him from becoming a member 
and recovering insurance where he had no knowledge of such require- 
ment, and where subordinate lodge did not require him to sign con- 
stitution; such requirement under the circumstances being waived, in 
view of Vernon’s Sayles’ Ann. Civ, St. 1914, arts. 4847, 4855. 


(For other cases, see Insurance, Dec. Dig. § 763.) 


Appeal from District Court, Dallas County; W. F. Whitehurst, Judge. 
Action by A. F. Coak against the Brotherhood of Railroad Train- 
men. Judgment for plaintiff, and defendant appeals. Affirmed. 


Wm. H. Atwell, of Dallas, for appellant. 
M. M. Plowman, of Dallas, for appellee. 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. PIPER. 
(No. 6400.) 


(Court of Civil Appeals of Texas. San Antonio May 12, 1920. On 
Motion for Rehearing, June 9, 1920.) 


222 Southwestern Reporter, 649. 


3. INSURANCE—PROVISIONS AGAINST ABSENCE BEING EVI- 
DENCE OF DEATH OF MEMBER OF BENEFIT SOCIETY 
VOID. 


In view of Rev. St. 1911, art. 5707, provisions in the by-laws of a 
mutual benefit society against absence or disappearance of a member 
from his residence unheard of for any length of time, being held to be 
evidence of the death of such member, are null and void. 


(For other cases. see Insurarice, Dec. Dig. § 693.) 


4. INSURANCE — LIMITATIONS DO NOT RUN AGAINST AC- 
TION ON POLICY UNTIL SEVEN YEARS FROM DISAP- 
PEARANCE OF INSURED. 


Limitations do not begin to run against an action on the policy of a 
member of a mutual society who disappeared from home until the ex- 
piration of seven years from the disappearance, when the beneficiary’s 
cause of action accrues under the presumption of death. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


On Motion for Rehearing. 


5. INSURANCE — PETITION STATED CAUSE OF ACTION ON 

MUTUAL BENEFIT SOCIETY’S POLICY. 

In a wife’s action on her husband’s policy issued by a mutual benefit 
society based on presumption of his death after seven years’ absence, 
allegations of petition, though general, held sufficient to state cause of 
action in the absence of exception, the allegations, with the society’s ad- 
missions, being sufficient to meet requirements that conditions precedent 
to recovery should be pleaded. 


(For other cases, see Insurance, Dec. Dig. § 815{1].) 
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Appeal from District Court, Bexar County; J. T. Sluder, Judge. 
Suit by Mrs. Mary Piper against the Sovereign Camp, Woodmen of 
the World. From judgment for plaintiff, defendant appeals. Affirmed 


E. D. Henry and Atlas Jones, both of San Antonio, for appellant. 
W. A. Wurzbach, of San Antonio, for appellee. 


GILMORE v. GRAND TEMPLE & TABERNACLE IN STATE OF 
TEXAS OF KNIGHTS AND DAUGHTERS OF TABOR OF IN- 
TERNATIONAL ORDER OF TWELVE. (No. 2265.) 


(Court of Civil Appeals of Texas. Texarkana. May 27, 1920.) 
222 Southwestern Reporter, 294. 


1. INSURANCE — BENEFICIARY IN CERTIFICATE OF SUS- 
PENDED MEMBER NOT ENTITLED IN VIEW OF BY-LAWS. 
Where mutual benefit certificate stipulated society should not be 

liable unless insured when he died was in good standing with his taber- 
nacle, endownment department, and grand temple and tabernacle, cer- 
tificate accordingly was not binding on society when member died, not 
in good standing, but suspended for failure to pay endownment tax on 
certificate for a quarter. 


(For other cases, see Insurance, Dec. Dig. § 747.) 


2. INSURANCE—REQUIREMENT OF BY-LAWS AS TO GOOD 
HEALTH PREVENTED REINSTATEMENT ON PAYMENT 
OF DELINQUENT ENDOWNMENT TAX. 

Where by-laws of benefit society expressly provided that, if insured 
was not in good health when payment of a delinquent quarterly endow- 
ment tax on his certificate was made, payment should not operate to rein- 
state him, provision must be given effect, such facts existing, as barring 
the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 761.) 


Appeal from District Court, Harris County; Henry J. Dannenbaum, 
Judge. 

Suit by Hattie Gilmore against the Grand Temple and Tabernacle 
in the State of Texas of the Knights and Daughters of Taber of the In- 
ternational Order of Twelve. From judgment for defendant, plaintiff 
appeals. Affirmed. 


December 12, 19J1, appellee a fraternal benefit society issued a certi- 
ficate whereby it bound itself to pay $1,000 to appellant, the beneficiary 
named therein, when her husband, James I. Gilmore the insured, died, 
if he was then “in good stannding with his tabernacle, the endownment 
department, and the grand temple and tabernacle.” At the time he died, 
to wit, June 26, 1916, Gilmore was appellee’s grand auditor. This suit 
was by appellant as the beneficiary named in the certificate to recover the 
amount thereof, and by her as the sole heir of said Gilmore to recover the 
value of services she claimed he had performed for appellees as its grand 
auditor, After the parties had presented the testimony they respectively 
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relied on, the court instructed the jury to return a verdict in appellee’s 
favor. The appeal is from a judgment in conformity to such a verdict. 


M. H. Broyles, cf Houston, for appellant. 
Fred R. Switzer, of Houston, for appellee. 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. BAILEY. 
(No. 151-2937.) 


(Commission of Appeals of Texas, Section A. June 16, 1920.) 
222 Southwestern Reporter, 550. 


INSURANCE—INSTRUCTION ERRONEOUS IN AUTHORIZING 
VERDICT AGAINST INSURER WITHOUT FINDING ON DE- 
FENSIVE ISSUE. 

In an action on benefit certificate, where the fraternal insurer de- 
fended on the ground the member met his death while in violation of law, 
etc., a charge that, if the state of the evidence was such that it could 
not be determined whether the member on the occasion of his death had 
made or attempted to make an unlawful assault, and in consequence there- 
of met his death, verdict should be for plaintiff, was erroneous, author- 
izing a verdict for plaintiff without requiring a finding on the defensive 
issue. 


(For other cases, see Insurance, Dec. Dig. § 826[2].) 


Error to Court of Civil Appeals of Fourth Supreme Judicial District. 

Action by O. F. Bailey, guardian, against the Sovereign Camp, Wood- 
men of the World. A judgment for plaintiff was affirmed by the Court 
of Civil Appeals (183 S. W. 107), and defendant brings error. Judgment 
of the trial court and Court of Civil Appeals reversed, and case remanded 
for further trial. 


A. H. Burnett, of Omaha, Neb., R. L. Daniel, of Victoria, and Henry, 
McCloskey & Robertson, of San Antonio, for plaintiff in error. 


Proctor, Vandenberge, Crain & Mitchell, of Victoria, for defendant 
in error. 


WHITESELLE v NORTHWESTERN MUT. LIFE INS. CO. 
(No, 121-2989.) 
(Commission of Appeals of Texas, Section B. May 19, 1920.) 
221 Southwestern Reporter, 575. 


1. INSURANCE — WIFE’S INSURABLE INTEREST IN HUS- 
BAND’S LIFE CEASES UPON RENDITION OF DIVORCE 
DECREE. 


On divorce being decreed, wife’s insurable interest in her husband’s 
life ceases, and she ceases to be a beneficiary under a policy naming her 
as such. 


(For other cases, see Insurance, Dec. Dig. § 123.) 














Life.] | Whiteselle v. Northwestern Mut. Life Ins. Co. 269 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by Carrie B. Shook against the Northwestern Mutual Life 
Insurance Company. From a judgment of the Court of Civil Appeals 
(188 S: W. 22) reversing and rendering a judgment in favor of J. E. 
Whiteselle, executor of the estate of plaintiff, the latter having died after 
the suit was brought, the executor brings error. Affirmed. 


Richard Mays, of Corsicana, for plaintiff in error, 
Locke & Locke, of Dallas, for defendant in error. 


\ 
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FIRE, TORNADO, ETC. 


HARROWER v. INSURANCE CO. OF NORTH AMERICA er AL. 
(No. 19.) 


(Supreme Court of Arkansas. May 31, 1920.) 
222 Southwestern Reporter, 39. 


1. CONTRACTS — EVIDENCE—ORAL AGREEMENTS AND AN- 
TECEDENT WRITINGS MERGE IN SUBSEQUENT WRITTEN 
CONTRACT. 


Oral agreements and antecedent writings forming a part of negotia- 
tions for a contract become merged in the subsequent written contract, 
and are incompetent for the purpose of enlarging the scope of such writ- 
ten contract. 

(For other cases, see Contracts, Dec, Dig. § 245[2]; see Evidence, 
Dec. Dig. § 441[1].) 


2. EVIDENCE — INSURANCE—ORAL CONTRACT MERGED IN 

WRITTEN CONTRACT. 

Where insurer and insured entered into an oral agreement for a 
policy covering a term of three years, “and then from year to year,” etc., 
and the insurer delivered a policy for one year, which was accepted by 
insured and the premium paid, the policy executed and delivered con- 
stituted a contract between the parties, and the oral agreement was 
merged into it, and was incompetent as evidence to enlarge the scope of 
the written contract. 


(For other cases, see Evidence, Dec. Dig. § 441[13]; see Insurance, 
Dec. Dig. § 131[3].) 


3. FRAUDS, STATUTE OF — CONTRACT TO INSURE FOR A 
YEAR, PROVIDING FOR ISSUANCE OF OTHER POLICIES 
FOR THREE YEARS, WITHIN STATUTE. 

An oral agreement, at the time a policy of insurance was issued for 
one year, that other policies should be issued from year to year for three 
years, was an agreement which was not to be performed within a year, 
and was within the statute of frauds (Kirby’s Dig. § 3654). 


(For other cases, see Frauds, statute of, Dec. Dig. § 45[1].) 


Appeal from Circuit Court, Yell County, Dardanelle District; A. B. 
Priddy, Judge. a 

Action by Mrs. Lela H. Harrower against the Insurance Company of 
North America and another. Judgment for defendants, and plaintiff ap- 
peals. Affirmed. 


John B. Crownover, of Dardanelle, for appellant. 
Mehaffy, Donham & Mehaffy, of Little Rock, for appellees. 


McCuttocn, C. J. Appellant instituted this action in the circuit court 
of Yell county, Dardanelle district, to recover on an alleged oral agree- 
ment between her and the two insurance companies sued, whereby the 
latter agreed to insure her property, consisting of a stock of merchandise 
and store fixtures, against loss or destruction by fire. The court sus- 
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tained a demurrer to the complaint, and rendered judgment dismissing 
the complaint, from which an appeal has been prosecuted. 


It is alleged in the complaint that appellant entered into a contract 
with the said companies, acting through their general agent at Dardan- 
elle, on January 28, 1916, whereby it was agreed that the companies 
should insure her property “for the term of three years from that date, 
and then from year to year until such time as she might direct such con- 
tract should cease, provided defendants continued the business of writing 
fire insurance in said town of Dardanelle after said term of three years.” 


It is further alleged that, pursuant to said contract, the said com- 
panies issued and delivered to her a joint policy for the first year in 
part performance of the original agreement, and that she paid the prem- 
ium for that policy and at that time directed the agent to write other 
policies “ from year to year during the said three years and to come for 
the premium money when such policies were so written,” and that the 
said companies, through their agent agreed to do so. It is also alleged 
that the property was destroyed by fire on October 8, 1918. 

{1, 2] It is familiar law that prior oral agreements and antecedent 
writings forming a part of the negotiations for a contract become 
merged in the subsequent written contract and are incompetent as evi- 
dence for the purpose of enlarging the scope of such written contract. 
Graves v. Bodcaw Lumber Co., 129 Ark. 354 196 S. W. 800. This applies 
tod the alleged oral agreement set forth in the first part of the complaint, 
for according to the allegations of the complaint the agreement was for 
a policy covering the term of three years from that time “and then from 
year to year,” etc., and that the companies issued and delivered a policy 
for one year, which was accepted by appellant and the premium paid. 
The policy issued and delivered constituted a contract between the par- 
ties and all antecedent negotiations and agreements were merged into it. 
Union National Bank, Oshkosh, v. German Ins. Co., 71 Fed. 473, 18 C. 
C. A. 203; Moore v. Insurance Co., 72 Iowa, 414, 34 N. W. 183; Com- 
mercial Accident Co. v. Bates, 176 Ill. 194, 52 N. E. 49; Insurance Co. v. 
Mowry, 96 U. S. 544, 24 L. Ed. 674. 


[3] The last allegation with respect to the agreement between the 
parties is that at the time of the issuance of the policy the further agree- 
ment was that other policies should be “issued from year to year dur- 
ing the said three years,” and this contract, according to the allegations, 
was not to be performed within a year from the making thereof and was 
within the statute of frauds. Kirby’s Digest, § 3654. According to the 
allegations of the complaint, this contract was executory, and was not to 
take effect immediately, and was not a contract of insurance, but was one 
to insure or to issue a policy at a future date. A contract of insurance 
usually takes effect immediately, whereas a contract to insure or to issue 
a policy takes effect at a future date. The distinction between the two 
classes of contracts is made clear in the cases cited on the brief of 
counsel for appellees. 

[4] The question as to the contract being within the statute of frauds 
was properly raised by demurrer. Izard v. Connecticut Fire Ins. Co., 
123 Ark. 433, 194 S. W. 1032. 

The court was therefore correct in sustaining the demurrer, and the 
judgment is affirmed. 
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GREER-ROBBINS CO. v. INSURANCE CO. OF STATE OF 
PENNSYLVANIA. (Civ. 3300.) 


(District Court of Appeal, First District, Division 1, California. 
April 10, 1920.) 


190 Pacific Reporter, 187. 


1. INSURANCE—REMOVAL OF GOODS FROM ONE COMPART- 
MENT OF A BUILDING TO ANOTHER HELD NOT TO VIO- 
LATE FIRE POLICY. 


Where goods insured were located in a building divided into two 
compartments by a fire wall having automatic fire doors, the fact that the 
goods were moved from one compartment to the other, which act de- 
creased the risk, held not to violate the terms of the policy. 


(For other cases, see Insurance, Dec. Dig. § 327.) 


2. INSURANCE—POLICY CONSTRUED IN FAVOR OF INSURED. 


Where the language and terms of insurance policies are framed and 
formulated by the insurer, ambiguities therein are to be resolved in 
favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—AMBIGUITIES IN POLICY AS TO REMOVAL 
CLEARED BY PROOFS. 


The ambiguities in a fire policy, insuring goods described as located 
in a brick building, etc., “situate in the rear of” a given street number, 
which policy was claimed to have been violated by removal of goods 
from one side of fire wall to the other, were cleared away by proofs 
showing that the building was a single brick structure, and that the 
goods at the time of insurance were not in the rear of such structure. 


(For other cases, see Insurance, Dec. Dig. § 327.) 


Appeal from Superior Court, Los Angeles County; Wm. D. Dehy, 
Judge. 

Action by the Greer-Robbins Company against the Insurance Com- 
pany of the State of Pennsylvania. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


W. W. Hindman. of Los Angeles, for appellant. 
James, Smith & McCarthy, of Los Angeles, for respondent. 


Ricwarps, J. This was an action upon an insurance policy issued by 
the defendant to plaintiff on September 23, 1916, covering certain auto 
supplies and sundries of merchandise belonging to the plaintiff, and be- 
ing at the time of their destruction by fire in the plaintiff’s building at 
the northeast corner of Flower and Twelfth streets in the city of Los 
Angeles, The policy in question was a California standard form of fire 
insurance policy, and the terms thereof, in so far as they relate to the 
description and location of the property insured, read as follows: 

“In consideration of the stipulations herein made, and of $37.50 pre- 
mium, does insure Greer-Robbins Company, Incorporated * * * to an 
amount not exceeding $2,500.00 to the following described property while 
located and contained as described herein and not elsewhere, to wit, 
$2,500.00 on merchandise, materials, sundries, spare and extra parts * 
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* * all while contained in or attached to the brick building, in base- 


ments or under sidewalks thereof, and its additions, situate in the rear 
of No. 1158 South Flower street, being the northeast corner of West 
12th street. 

Upon the date of said insurance policy the goods in question were 
located in a rear room of the plaintiff’s building and place of business 
on the corner of South Flower and Twelfth streets in the city of Los 
Angeles, but were subsequently moved to a front room of said building, 
where they were at the time of their destruction by fire. It is the ap- 
pellant’s contention that by the terms of the policy above quoted the 
obligation of the insurer was to insure said goods only so long as the 
same were located in the room in the plaintiff’s said building in which 
they were at the time. of their insurance, and that their removal to another 
part of the said building terminated the liability of the insurer. 

Upon the trial of ihe cause it appeared that the building and place 
of business of ‘the plaintiff at the time of the insurance of said property, 
and also at the time of ‘he destruction thereof by fire, was a single two- 
story brick building having a frontage of 80 feet on South Flower street 
and 155 feet on Twelfth street; that a fire wall had been constructed in 
accordance with a building ordinance of the city of Los Angeles across 
said building near the middle thereof, through which there were two 
automatic fire doors connecting the front and rear compartments of said 
building created by the construction of said fire wall. The trial court 
found from these facts that the rear portion of the building in which said 
goods were stored at the time of their insurance did not constitute a 
separate building or addition, and could not be held to be in any sense a 
rear or detached building from the plaintiff's main structure, and the 
court therefore held that the provision of the policy above quoted must 
be construed as insuring the goods in question while they were contained 
in any portion of the plaintiff’s said building, and hence that the plain- 
tiff, under the terms of said policy, had a right to move and relocate 
said goods in any portion of its said building without violating the terms 
of said insurance policy. And the court further found that by the plain- 
tiff’s removal of the goods from the rear to the front room of its said 
building the risk or hazard was decreased. From these findings the trial 
court drew the conclusion that the plaintiff had not violated the terms 
of its insurance policy by the change in location of said goods in its said 
building, and rendered judgment accordingly in plaintiff’s favor. 

{1, 2] We are entirely satisfied that the court in so doing correctly 
construed the terms of the insurance policy above set forth. It is true 
that there is some ambiguity in the language of the policy; but it is well 
settled that, since the language and terms of insurance policies are 
framed and formulated by the insurer, whenever ambiguities occur there- 
in they are to be resolved in favor of the insured. Pacific, etc., Co. v. 
Fire Ins. Co., 158 Cal. 367, 111 Pac. 4; Raulet v. Insurance Co., 157 Cal. 
215, 107 Pac. 292; Rankin v. Insurance Co., 89 Cal. 209, 26 Pac. 872, 23 
Am. St. Rep. 460. 


[3] The ambiguities in the present policy were practically cleared 
away by the proofs in the case, which showed that the plaintiff’s build- 
ing was a single brick structure, and that the goods at the time of their 
insurance were not in the rear of such structure as the uncertain terms 
of the policy would seem to indicate, but were actually within the plain- 
tiff’s said building at all times, and were simply moved from place to 
place therein for the convenience of the plaintiff’s business. This being 
so, we are of the opinion that the trial court correctly held that the terms 
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of the plaintiff’s policy were not violated by the removal of the goods in 
question from one part of plaintiff’s building to another. 

Judgment affirmed. 

We concur: Waste, P. J.; Knight, Judge pro tem. 


HANOVER FIRE INS. CO. v. HIERS. 
(Supreme Court of Florida. March 27, 1920.) 
84 Southern Reporter 605. 


(Syllabus by the Court.) 

1. INSURANCE—PROVISION THAT POLICY SHALL BE VOID IF 
INSURED DOES NOT HAVE FEE-SIMPLE TITLE MAY BE 
ORALLY WAIVED. 

A clause in a policy of fire insurance upon a dwelling house, providing 
that the policy shall be void if the insured does not own the fee simple to 
the property, may be orally waived by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 383.) 


2. INSURANCE—FIRE INSURANCE POLICY MAY BE REFORM- 
ED FOR FRAUD OR MUTUAL MISTAKE. 


A policy of fire insurance may be reformed upon the ground of fraud 
or mutual mistake. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


3. INSURANCE—BILL FOR REFORMATION HELD SUFFICIENT, 

THOUGH POLICY CONTAINED TITLE CLAUSE. 

A bill in chancery, alleging the payment by the insured of the premium 
charged by the insurer and the issuing of a policy of insurance upon the 
dwelling house of the insured with the knowledge on the part of the 
insurer’s agent that the insured did not own the fee-simple title, is sufficient 
to support a prayer for relief upon a policy containing the so-called title 
clause. 


(For other cases, see Insurance, Dec. Dig. § 143[5].) 


5. INSURANCB—RECOVERY ON POLICY IN ACTION TO RE- 
FORM WILL NOT BE REVERSED, THOUGH POLICY NOT 
ISSUED AS AGREED. 

Where a bill for the reformation of a policy of insurance contains 
allegations sufficient to show an agreement to issue a policy and the pay- 
ment by the insured and acceptance by the insurer of the premium and a 
waiver of the so-called title clause, and prayer for the reformation of the 
policy alleged to have been issued and that the insurer be decreed to pay 
the loss alleged to have occurred under the policy, and for general relief, 
a decree granting relief in the matter of payment of the loss, where the 
evidence supports such phase of the decree, will not be reversed because 
the evidence does not show that the policy was actually issued, but will be 
affirmed upon the principle that, the evidence showing an agreement to 
issue such a policy of insurance, the complainant would have a right to 
specific performance and the enforcement of the policy so decreed to be 
issued. 

(For other case, see Insurance, Dec. Dig. § 128[2].) 

West, J., dissenting. 
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Appeal from Circuit Court, De Soto County; John S. Edwards, Judge. 

Suit by S. F. Hiers against the Hanover Fire Insurance Company to 
reform a fire insurance policy. Decree for comp'ainant, and defendant ap- 
peals. Affirmed. 


Brown & Jones, of Arcadia, for appellant. 
Leitner & Leitner, of Arcadia, for appellee. 


Extis, J. This suit was instituted in the circuit court for De Soto 
county for the reformation of a policy of fire ‘nsurance and the payment 
of the liability thereunder. 

The original bill in substance alleged that during the years 1914, 1915, 
and 1916, the complainant, S. F. Hiers, was in possession of and had a 
written contract with the Sebring Real Estate Company for the purchase 
of a lot in the town of Sebring; that complainant had “about paid up the 
said deferred payments and was “n possesion of the said property using 
it as his own”; that he had erected thereon a dwelling house at a cost to 
him of about $1,500; that H. C. Brown was dur'ng the year 1914 agent for 
the defendant, Hanover Fire Insurance Company, and complainant procured 
through the said Brown, as agent of the said company, a policy of in- 
surance in the sum of $1,000; that Brown then stated to complainant that 
also represented the Sebring Real Estate Company and was fully aware 
of the character of complainant's title to the property; that the policy 
of insurance was “ssued and numbered 149103, and under its terms ex- 
pired on or about December 2, 1915; that it contained no clause providing 
that the policy should be va'id although the Sebrnig Real Estate Com- 
pany then held the fee-s:mple title to the property insured, but that it 
did contain a provision to the effect that it was void if the complainant 
did not own the fee-simple title. It was alleged that in October, 1915, 
Brown as the agent of the company solicited ‘the compla’nant to renew 
the policy, and the complainant agreed to do so, the policy to expire De- 
cember 2, 1916; that it was to be issued for $1,000 by the same company 
under the same conditions as the first; that complainant paid the premium, 
but that the policy was never delivered to him, as indeed the first had not, 
that the defendant through its agent knew the condition of complainant’s 
title to the property, but did not cause to be inserted in the renewal policy 
a clause consenting to a waiver of the title clause; that the insurance 
was in force and uncanceled on or about March 1, 1916, when the house 
was totally destroyed by fire. The complainant had made demand on the 
company through its agent for the renewal policy and had notified de- 
fendant of the loss, but the agent had denied that he had renewed the 
policy as the complainant had not paid the premium and the defendant had 
failed to pay the loss. The prayer was that the “original fire insurance 
policy No. 149103 may be reformed so as to speak the truth, and that the 
fire insurance policy which is a renewal of said insurance policy and which 
is in the hands of the defendant may be reformed so as to speak the 
truth, allowing orator to insure whatever interest he has in said property,” 


and that the defendant be decreed to pay the loss and attorney’s fees, and 
for general relief. 


A demurrer to this bill was sustained upon the ground that the bill 
showed no right in complainant to the reformation of policy No. 149103. 
The demurrer also attacked the bill upon the ground that it contained 
no equity, and that it was vague and uncertain. But the order sustaining 
the demurrer stated that it was overruled as to al other grounds, and that 


“complainant is allowed to plead instanter. Defendant given to rule day 
in April to plead or answer.” 
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The complainant then filed his “amended” bill. This amended bill 
differed from the first one filed on'y in the prayer. The amended bill 
omitted from the prayer reference to the original policy of insurance 
No. 149103. In this particular only is there any difference in substance 
between the two bills. 

The defendant answered the amended bill. It neither admitted nor 
denied that it was a corporation do‘ng business in Florida. or that com- 
plainant was in possession of the proeprty for the years alleged, or that 
he had a contract for its purchase and had made about all the defferred 
payments, but required proof. It admitted that it issued to complainant 
in 1914 policy No. 149103, but alleged that it expired several months before 
the fire. It denied that its agent then stated to complainant that he re- 
presented the Sebring Real Eestate Company and was fully aware of the 
character of complainant’s title to the property, but averred that its agent 
was-in fact unaware of it; but, on the other hand, believed that the com- 
plaintiff owned the fee-simple. It denied that either it or any of its agents 
consented to any clause being inserted in the policy “allowing the com- 
plainant to insure the building although he did not own it”; denied that it 
renewed the policy to expire December 2, 1916; denied that any such poli- 
cy had been written by it, ‘or that it had received directly or through 
any of its agents any premium for such a renewal. It denied any 
knowledge of the condition of complainant’s title, denied ability under 
policy No. 149103, or upon any renewal of it, denied proper or due notice 
of loss, and ne'ther admitted nor denied that the property was totally 
destroyed by fire. 

The cause was referred to a special master to take test*'mony and 
report the same. Upon the report coming in, the chancellor rendered a 
final decree declaring the equit’es to be with the complainant, that he 
was the conditional owner of the porperty and in possession of it in 1915, 
that both compla‘nant and the real estate company had an_ insurable 
interest in it. that in October, 1915, defendant insured the property against 
loss by fire in the sum of $1,000, and that according to the terms of such 
policy it was to expire December 2, 1916; that the complainant’s dwelling 
house, the property insured, was destroyed by fire in March, 1916; that 
there was no loss payable clause or condition in the policy which was 
issued to complainant conditioned that the policy should be in full force 
and effect although the said property was not owned in fee-simple by 
complainant. that the defendant knew at the time that it insured the 
property that complainant did not own the fee-simple and that the de- 
fendant should pay to the complainant $862.50, which included interest 
from March 1, 1916,, and should pay to the Sebring Real Estate Company 
$287.50, and to compla nant’s attorney $100. It was decreed that the de- 
fendant should pay the money into the registry of the court within 10 
days, and that it shou'd be paid out by the clerk to the persons and in 
the amounts indicated, and that in default of such payment by the 
defendant execution should issue in favor of the complainant against 
the defendant. 

From this decree defendant appealed and assigned as error the over- 
ruling of the demurrer in part, and ‘n finding the equities of the case to 
be with the compla‘nant, and in rendering the decree in favor of the com- 
plainant. 

While it is true that there was no demurrer to the amended bill, yet 
that bill contained the same allegations as the one which was first filed 
and to which a demurrer attacking its equity was interposed. If there was 
no equity in the first bill, there was none in the amended bill; so. if the 
dourt erred in overruling the demurrer to the first bill, the decree was 
necessarily wrong as resting upon a complaint containing no ground of re- 
ef. Upon the other hand, if the first bill contained equity, the second 
did also, because they were one and the same so far as the allegations of 
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fact are oncerned. Although the defendant did not demur to the second 
bill, we think that its equity was nevertheless tested by the demurrer to 
the first. So we wi!l consider this assignment. 

{1, 2] The bill contained sufficient allegations of fact to entitle the 
complainant to the reformation of a policy of insurance had one been 
issued, in the matter of the clause providing that the policy should be void 
if the insured did not own the fee-simple title. The allegations were also 
sufficient to show a waiver by the company of the title clause and to entitle 
the complainant to recover upon the policy because of his insurance inter- 
est. Fraud is not the sole ground upon which a policy of fire ‘nsurance will 
be reformed. Mutual mistake is a sufficient ground upon which to grant 
such relief. See Southern States Fire Ins. Co. v. Vann. 69 Fla. 544, 68 
South. 645; Fidelity Phoenix Fire Ins. Co. of New York v. Hilliard, 65 
Fla. 443, 62 South. 585; Phoenix Ins. Co. v. Hilliard, 59 Fla. 590, 52 South. 
799, 138 Am. St. Rep.-171; Taylor v. Glens Falls Ins. Co., 44 Fla. 273, 32 
South. 887. 

[3] Under the circumstances alleged in the bill and admitted by the 
demurrer, the ‘ntention of the parties to the contract of insurance was 
that the defendant would insure the complainant’s house against loss by 
fire, notwithstanding he did not own the fee-simple title to the lot on 
which it stood, and held only the equitable title to the property; any other 
construction of the intention of the company or its agent would impeach 
its or his good faith and honesty of purpose. 

The bill does not clearly allege that the new policy was issued, but it 
is alleged that it was to be issued and was kept among the files of the 
defendang’s agent Brown. For purpose of this discussion we take 
thfs allegation as being sufficient on demurrer to show an issuing of the 
poticy. 

The demurrer therefore admitting the issuing of the policy and the 
circumstances under which it was issued was properly overruled. 

[4] The amended bill prays for the reformation of the new policy 
which it is alleged was issued in the manner and under the circumstances 
alleged, but the answer specifically denied the issuing of the policy and 
the payment by complainant of the premium on such.a policy. While the 
bill waives oath to the answer, it was nevertheless necessary to recovery 
that the complainant should establish the truth of the material allegations 
of fact upon which he bases his right to relief. See Lykes v. Beauchamp, 
49 Fla. 333, 38 South. 603. Parken v. Safford, 48 Fla. 290, 37 South. 567; 
Indian River Mfg. Co. v. Wooten, 55 Fla. 745, 46 South. 185; Watson v. 
Bair, 73 Fla. 255, 74 South. 317; Fidelity Phoenix Fire Ins. Co. v. Hilliard, 
supra. And these material allegat'ons must be supported by at least a 
preponderance of the evidence in cases where the-oath to the answer is 
waived. All the material allegations of the bill, with the single exception 
of the actual issuing by the company and retention by Mr. Brown, ‘ts 
agent, of the new policy sought to be reformed, or his agreement to issue 
the same, if that is material, may be considered to be established by the 
testimony. but that allegation and the finding by the court that “on or 
about Ocober 20, 1915, the said defendant insured the said property against 
loss by fire in the sum of $1,000, and this policy was to expire on or about 
December 2, 1916,” there is not a word in the testimony to sustain in so 
far as it was intended to convey the idea that a new policy or contract 
of insurance was actually written by the company and retained by the 
agent, Mr. Brown, for the complainant. The complainant himself said that 
at the time he gave the verbal order to Mr. Harshman, the bookkeeper and 
general manager of the “Sebring Builders’ Supply Company,” to pay Mr. 
Brown $10 for insurnace on the house, which order was given on October 
20, 1915, “there was nothing mentioned about the company” meaning the 
Hanover Fire Insurance Company. This statement by the complainant was 
brought out upon redirect examination by his counsel. The complainant 
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also testified that he did not know whether the policy was ever wr‘tten. 
Mr. Harshman said that. when he was requested by Mr. Hiers to pay Mr. 
Brown $10 for insurance, he did not know whether it was paid upon the 
old policy No. 149103, or upon a new one; “that there was nothing said 
about that at all.” Mr. Brown testified that the money was paid for the 
premium due on policy No. 149103, which he was holding as was his cus- 
tom until the premium was paid. Mr. Brown represented only one fire 
insurance company in 1914 and 1915. The allegation concerning the de- 
fendant’s knowledge, through its agent Brown, as to the character of 
complainant's title to the property, may be considered as sufficiently sup- 
ported by the testimony under the rule that the chancellor’s findings will 
not be disturbed where there is substantial evidence to support it. See 
Lewter v. Price, 25 Fla. 574, 6 South. 439, 

Whether the complainant paid Mr. Brown, the company’s agent, the 
premium of $10 upon a new policy of insurance which was not to take 
effect for nearly one month and a half from the date of such payment, 
because there existed at the time of such payment a valid policy in the 
same company upon the identical property for the same amount which did 
not expire until December 2, 1915, is not by any means clearly established 
by the test:mony; therefore the inference that seems to have been drawn 
by the chancellor that, in consideration of such payment, a policy of in- 
surance was actually written and retained by Mr. Brown, is less clear. 
That one should renew a policy of fire insurance upon his property a 
month before one already existing upon it has expired and pay the premium 
upon the new insurance at once cannot be said to be customary or the 
usual method concerning such things. If it was true, as the chancellor 
found, that the defendant “insured the said property on or about October 
20, 1915.” the date upon which the renewal premium was alleged to have 
been paid, and such policy was to expire December 2, 1916, then for the 
period of about one month and a half the complainant had double in- 
surance upon his property, because the old policy No. 194103 was in force 
and the period of the time covered by the new policy, if valid, was 13 
months, and could not be considered as a renewal of an old policy, but 
concurrent insurance, and there is no word in the testimony to show that 
such concurrent insurance was to be identical with that already in 
existence and to be a duplicate of the contract expressed in policy No. 
194103 with the exceptions of dates. There was only one inference that 
could have been reasonably drawn from the evidence, assuming that the 
fact of the payment by Mr. Hiers of $10 to Mr. Brown on October 20, 
1915, for new insurance to begin at the expiration of the insurance then 
in force was clearly established, and that is that Mr. Brown agreed to 
write another policy on December 2, 1915, in favor of Mr. Hiers on the 
same property. He however, did not write such insurance, and no such 
policy was ever issued. So the evidence seems to establish. 

[5] The case made by the bill and the evidence therefore is one based 
upon an executory contract to insure in the future. It appears from the 
evidence that the defendant did insure the complaintnt’s house for $1,000 
for a period of one year from December 2, 1914, that the policy actually 
issued was numbered 194103 and expired December 2, 1915, and the policy 
was reta’ned by the agent, Mr. Brown, in his possession and never deliver- 
ed to the comp'ainant. We think the chancellor’s finding that Mr. Brown 
knew of the character of complainant’s title to the property when the 
policy was issued was supported by the evidence. The complainant in 
fact did ho'd the equitable title to his property, having purchased the 
lot and made nearly all the payments of the purchase price thereon and 
had erected a dwelling house upon it which he occupied as his home. 
The chancellor found that the agent was aware of these facts, and we are 
unable to say that such finding appears to be clearly erroneous. The 
complainant’s interest in the property, however, was an insurable one, and 
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the defense that he did not hold the legal title seems, under the circum- 
stances, to be destitute of equity. 

Now just prior, about one month and a half, to the expiration of the 
policy, the complainant applied for a renewal of insurance and paid to 
the agent the premium charged for such a policy for one year. This, 
also, the chancellor found to be established by the evidence, and we are 
not prepared to disturb his findings on this point. 

Considering the pleadings and the evidence and the chancellor’s 
findings thereon, we are forced to the conclusion that a contract for a 
policy of insurance to be issued to complainant on the expiration of policy 
No. 194103 and to run for one year in the same form upon complainant’s 
house of which he was the equitable owner was made; that the house 
was totally destroyed by fire in March, 1916, and proof of loss submitted; 
and that the premium for such insurance was paid to the agent and 
retained by him. 

“That an insurance company can by a preliminary parol contract 
bind itself to issue or renew a policy in the future seems too well settled 
to adm‘t of doubt.” See McCabe v. Aétna Ins. Co., 9 N. D. 19, 81 N. W. 
426, 47 L. R. A. 641; Benner v. Fire Ass’n of P! iladelphia, 229 Pa. 75, 
78 Atl. 44, 140 Am. St. Rep. 706; Phoenix Ins. Co. of New York v. Ryland, 
69 Md. 437, 16 Ati. 109, 1 L. R. A. 548; Eames v. Home Ins. Co. of New 
York, 94 U. S. 621, 24 L. Ed. 298. 

There seems to be sufficient evidence to establish Mr. Brown's au- 
thority as agent of the defendant company to solicit insurance, accept 
risks, and to issue and renew policies. 

The decree of the chancellor should therefore be affirmed because the 
complainant had a right to specific performance of the agreement to in- 
sure, and the propriety of decreeing full relief by decree of payment 
of loss is established. Phoenix Ins. Co. v. Ryland, supra. 

The technical error :n finding that there was an actual issuing of the 
policy cannot affect the rights of the parties nor the relief granted. 

The decree of the circuit court is therefore affirmed. 


Browne, C. J., and Taylor and Whitefield, JJ., concur. 
West, J., dissents. 


TODD v. SECURITY INS. CO. OF NEW HAVEN, CONN 
(No. 13352.) 
(Kansas City Court of Appeals. Missouri. May 10, 1920.) 
221 Southwestern Reporter 808. 


1. INSURANCE—POLICY PAYABLE TO ESTATE OF DECEDENT 
IS VALID. 


A fire insurance policy payable to the estate of the deceased former 
owner of the property is valid. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


3. INSURANCE— EVIDENCE HELD TO WARRANT JURY IN 
FINDING INSURED DID NOT BURN HIS HOUSE. 


Evidence tending to show that the fire was origina'ly caused by an 
explosion of gasoline and that it was possible for a fire so caused to 
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smoulder after apparently being extinguished and break out later as hap- 
pened held sufficient to warrant the jury in finding that insured did not 
intentionally burn his house, 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


4. INSURANCE—-DOUBT AS TO PLAINTIFF’S RIGHT TO INSUR- 
ANCE DOES NOT JUSTIFY REFUSAL TO PAY ANY ONE. 


An insurance company cannot avoid the penalty for vexatious refusal 
to pay on the claim that they were in doubt whether plaintiff alone was 
entitled to the money, or whether his sons could share therein as their 
mo her’s heirs, where the company did not send blanks for proofs of loss 
as required by Rev. St. 1909, $§ 7028 and 7029, or manifest willingness to 
pay the estate of the former owner to whom the policy was originally 
made payable. 


For other cases, see Insurance, Dec. Dig. § 602.) 


5. INSURANCE— JUSTIFICATION OF REFUSAL TO PAY AS 
MATTER OF LAW HELD TO DEPEND ON CIRCUMSTANCES. 


Before the courts can say as a matter of law that the refusal to pay 
was justified by belief that insured caused the fire, it must appear that de- 
fendant had such reasonable grounds as to enable the court to say un- 
questionably that a reasonable man was justified in refusing to pay and 
in requiring the question to be litigated. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


6. INSURANCE—EVIDENCE HELD TO WARRANT ‘SUBMISSION 
OF VEXATIOUS REFUSAL TO PAY. 


In an action on a fire insurance policy, evidence of the circumstances 
under which the fire was caused held not to show as a matter of law that 
the refusal to pay was in good faith and not for vexatious delay. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


7. INSURANCE—INSTRUCTION AUTHORIZING RECOVERY OF 
FULL AMOUNT IF JURY FOUND FOR PLAINTIFF HELD 
PROPER. 7 
In an action on a fire insurance policy, the amount of which had been 

reduced two years before the fire, where there was no showing of depre- 
ciation in value which, under Rev. St. 1909, § 7030, was conclusively pre- 
sumed to be one-fourth more than the amount of the policy at the time of 
the insurance ,it was not error to instruct the jury that if they found for 
plaintiff they should allow him the full amount of the policy. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Circuit Court, Howard County; David H. Harris, 
Special Judge. 

Action by Strother H. Todd against the Security Insurance Company 
of New Haven. Conn. Judgment for plaintiff, and defendant appeals. 
Affirmed on condition that planitiff remit allowance for vexatious refusal 
to pay, otherwise reversed and remanded. 


Sam C. Major and Lionel Davis, both of Fayette, for appellant. 
John Cosgrove, of Boonville, for respondent. 


TrimBle, J. For the third time the defendant brings this case 
here on appeal. The first 'two were disposed of as shown by opinions 
reported in 194 S. W. 734 and in 206 S. W. 412. 
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a dwelling house and the furniture therein. The policy, dated October 
16, 1912, was for three years from October 27, 1912, or until noon of 
October 27, 1915, priginally, it was for $1,200 on the house and $400 
on the furniture; bat on June 26, 1913, through a mutual agreement 
between plaintiff and the company, by a rider attached to said policy 
the insurance was reduced to $850 on the house, and $250 on the contents. 

On August 14, 1915, the insured property was totally destroyed by 
fire, the general circumstances of which are set forth in the opinion by 
Bland, J., on the first appeal reported in 194 S. W. 734, 735. 

The suit was instituted December 11, 1916, for the full amount of 
the insurance on each class of property, with 10 per cent. damages and 
a reasonable attorney’s fee for vexatious refusal to pay, as provided by 
section 7068, R. S. 1909, together with interest and costs. The trial resulted 
in a verdict and judgment for the full amount of the insurance with in- 
terest and 10 per cent. damages and $250 attorney’s fee for vexatious 
refusal to pay. 

At the time the policy was issued, R. W. \vhi low held a mortgage of 
$750 on the house, and a clause in the policy made loss, if any, payable 
to him as his interest might appear. The: petition set up the Whitlow 
mortgage and alleged that after the fire Whitlow, on October 30, 1915, 
advertised and sold the lot under his mortgage for $420, which was not 
sufficient to pay the mortgage and expenses of sale, and that therefore 
Whitlow was made a party defendant, and the petition asked that he be 
required to show the amount yet due him on his note. Whitlow entered 
his voluntry appearance, consented to a trial at the trial return term, 
to wit, January term, 1916, and showed that after the expenses of fore- 
closure were paid there was due him on the note the sum of $348.15. 

The answer admitted the issuance of the policy.in the way hereinafter 
shown, the reduct'on of the insurance, and the loss, if any, was payable 
to Whitlow as his interest might appear, but set up as defenses that the 
policy was not pavable to plaintiff, and he was not the proper party to sue, 
and that the fire was caused and brought about by the plaintiff himself; 
and the answer denied that defendant had vexatiously refused to pay. 

The point that the plaintiff is not the proper party to sue because the 
policy was not made payable to him is not specifically set out in the 
“Points and Authorities” of appellant’s brief, nor is any citation of 
authorities of argument made in support of any such contention. How- 
ever, point is made that there is no evidence to justify finding of vexa- 
tious refusal to pay because reasonable grounds exist for the belief that 
insured “did not have a legal demand.” This last “might” rests upon 
two claims: First, that the policy not being to plaintiff, he was not the 
party to sue; and, second, that he burnt his own property. As the whole 
aim and scope of the appellant’s brief is devoted to the second of these 
matters, and no effort is made to cite any authorities or law in support 
of the first, it is reasonable to suppose that appellant is not now pressing 
the said first matter, namely, that plaintiff is not the one insured or entitled 
to sue. But preferring to be liberal rather than technical in the construc- 
tion of the scope and sufficiency of appellant’s “Points and Authorities” to 
present questions involved, we will assume, without deciding, that such 
point is sufficiently preserved in the brief for our consideration, though 
no assistance is given on such point. 

[1] When the house and lot was purchased in 1903, plaintiff paid the 
consideration therefor, but the property was conveyed to Anna Todd, who 
was the plaintiff's wife. She died in March, 1912, leaving her husband, 
the plaintiff, and two adult sons as her only heirs. When the policy 
was issued in October, 1912, it named the “estate of Anna Todd, deceased,” 
as the insured. When the rider, reducing the insurance as above stated. 
was attached to the policy, the plaintiff was designated therein as the in- 


The suit is on firste of fire insurance issued by the defendant upon 
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sured. The policy was valid although made payable to the estate of Anna 
Todd (1 Joyce on Ins. [2d Ed.] § 310); and the rider, dealing with and 
affecting the entire ‘contract of insurance recognized plaintiff as the 
insured and the one for whom the insurance existed and to whom it was 
payable in case of loss, subject, of course, to the rights of mortgagee under 
his clause, but, since he is a party to the suit claiming less than the 
amount of the insurance, there can be no objection raised on account of 
him or his rights. 

[2] On September 13, 1915, the probate court made an order refusing 
to grant letters of administration on the estate of Anna Todd, deceased, as 
the property left by her was no more than the law allowed to her widower. 
Ths order was made, and “after the making of such order and until such 
time as the same may be revoked, such widower” was authorized to collect, 
sue for and retain all the property belonging to such estate.” Section: 10, 
R. S. 1909; Nelson v. Troll, 173 Mo. App. 51, 156 S. W. 16. This order 
was a judgment entitled to the same weight as a judgment of any other 
court of record and is not open to collateral attack. Nelson v. Troll, 
supra; Johnson v. Beazley, 65 Mo. 250, 27 Am. Rep. 276; Henry v. Mc- 
Kerlie, 78 Mo. 416, 429. So tha‘, in view of the recognition in the rider 
that plaintiff was the insured, and in view of the order of the porbate 
court, there is no quesiion but that plaintiff was the one entitled to sue. 
Hence instruction No. 1 for plaintiff was properly given. 

[3] We have carefully read the record and find very little basis, ex- 
cept suspicion, for the charge that plaintiff burnt h’s own property. It 
was worth considerably more than the insurance thereon. Plaintiff had a 
gasoline stove burning in the kitchen and he was doing the family wash- 
ing. It was about 2 p. m., and he had gone into the yard to hang out 
the clothes. While so doing, the apparatus regulating the flow of gasoline 
became defective, allowing the gasoline to run out, and it caught fie. 
It was very hot weather, and all of the house was open, except that the 
windows in the kitchen were down to prevent the draft from affecting 
the gasoline burners. When the vapor from the escaping gasoline finally 
reached the flame, of course there was a flash or an explosion thereof, 
and instantly the fire was all through the house and in every part thereof 
except one room. Plaintiff’s son, who worked at night, was asleep in this 
room and it was closed. Plaintiff had to run around the house to get to 
this room to arouse his son.. The neighbors and fire department came 
and extinguished the fire, as they supposed, and went away. The house 
was a one-story building w'th a flat tin roof only a short space above the 
ceiling. A neighbor, stopping in some time after the fire was first extin- 
guished, was of the opinion that it was not entirely out and upon ex- 
amination found fire in the ceiling in the top of a closet; a small hole 
having burned through from above and a piece of lath dropped down. 
The alarm was given, and the department and neighbors came again and 
put out the fire. Plaintiff, not being sure of it, asked the fire department 
to leave the hose cart there, but as the water had given out they said it 
would be of no use. Plaintiff was fearful that the fire was not yet ex- 
tinguished and stayed that night out in a chair in the yard to avoid dan- 
ger in that regard and to guard against such a possibility. He asked the 
insurance agent to have some one stay with him, but no one stayed. 

About midnight the fire broke out in the roof again, and a passing 
neighbor saw it and awoke the plaintiff, who had fallen asleep. The fire 
in the roof was on the other side of the house and could not be seen by 
plaintiff. Efforts were made to extinguish it, but this time it was under 
such complete headway it could not be brought under control. 

The evidence as to the extension of the fire from burning. gasoline 
vapor, and its behavior under such circumstances, shows that the fire 
would almost instantly extend to every part of the house, and it is not 
unreasonable to believe that the fire, having penetrated the ceiling and 
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gotten between it and the tin roof, could there smoulder and continue 
unobserved unt! it finally succeeded in breaking forth during the night 
and destroying the house. We do not see anything remarkable or con- 
clusive in the difference in plaintiff’s explanation as to how the fire orig- 
inated at the former trials and this one. The impression produced by a 
flash and the flame tower ng up to the ceiling could well be described by 
saying “the stove exploded and went up like a rocket,”:even though, 
upon examination afterward, the stove itself was found to have remained 
where it was, and plaint!ff this time explains how the trouble occurred 
and does not claim that the stove itself exploded but only that the escap- 
ing gasoline, or gasoline vapor therefrom, did. Plaintiff is corroborated 
by a boy who was passing and saw through the window the flash of the 
flame as it flared up. He is also corroborated by other disinterested wit- 
nesses as to way gasoline and gasoline vapor will act when ignited and as 
to how fire thus caused will smoulder unobserved and burst forth again 
when not expected, even though ‘t was, to all appearances, theretofore ex- 
tinguished. The jury could well find that plaintiff was not guilty of any- 
thing wrong and did not contribute to the fire in any way, and hence the 
trial court was clearly right in overruling defendant’s general demurrer 
to the evidence. ° 

It is not intended that the court erred in submitting to the jury the 
question of vexatious refusal to pay for the reason that there was no evi- 
dence of vexatious refusal except certain evidence here‘nafter reterred to 
wh ch, defendant says, was erroneously admitted. With regard to the 
c‘aim that there was no evidence justifying a submission of the issue of 
vexatious refusal to pay, we may observe that no special demurrer to 
tl.at feature of pla ntiff's case was asked; nor was any instruciion asked 
specifically challenging plaintiff's right to recover on that particular issue. 
On the contrary, defendant asked an instruction (No. 2) bearing on vexa- 
tious refusal. Under these circumstances, it may be questionable whether 
defendant is ent.tled to convict the tr:al court of error for having al- 
lowed that ‘feature to go to the jury. Torrance v. Pryor (Sup.) 210 S. 
W. 430, 433. The general demurrer went to the whole case, and, as it 
was properly overruled, where was there anything to call to the trial 
cuurt’s attention the point there was no evidence of vexatious delay? 


[4] But, however this may be, we are of the opinion*that there was 
sufficient evidence in the record to justify the submission of that issue to 
the jury. Although promptly notified of the fire, yet the company did not 
reply thereto or send blanks as required by sections 7028 and 7029, but 
plaintiff, nevertheless, made out proofs of loss and sent them in. To this 
the company made no reply, nor did the adjuster ever call upon the plain- 
tiff in reference thereto. There was no offér or willingness manifested 
to pay the “estate of Anna Todd, deceased,” or whomsoever was entitled 
to receive the insurance for the estate. Hence the defendant cannot ex- 
cuse its failure to pay on the ground that it was not certain to whom the 
insurance should go. Although it raised, in this case, the question of 
plaint.ff’s right to sue, that could not be used further than to raise that 
point, the only effect of which would be to defeat this suit if plaintiff was 
not the one legally entitled to the insurance. Such question cou'd not be 
relied upon as a defense to the charge of vexatious refusal to pay, since 
no will:ngness was manifested to pay the insurance to any one who would 
be unquestionably entitled to receive it. Indeed, we do not understand 
that defendant is contending it was justified in refusing to pay for any 
cause, except that it had reasonable grounds to believe plaintiff burnt 
his property. The fear that the two sons might claim some interest in the 
insurance money could have been no reason for an absolute refusal to pay 
any one, for the evidence shows that the defendant’s local agent had 
drawn up a deed from the two sons dated August 3, 1915, conveying 
whatever interest they had in the property to their father for $1, love, 
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and affection. This deed was sent to the sons for their signature, but 
was not acknowledged or delivered until after the fire and after the sale 
under the deed of trust. There was, therefore, no change in the title to 
the property at the time it burned and the insurance became due; but this 
does show that the two sons were making no claim to the insurance 
money. So that refusal to pay would not have been justified upon that 
ground even if that had been one of the reasons for not paying, which 
manifestly it was not. 

[5, 6] But defendant says the evidence shows it had reasonable 
grounds to believe plaintiff burned his house, and, as stated, that is the 
ground relied upon to defeat a recovery for vexatious refusal to pay. 
As heretofore stated, defendant, without specifically demurring to plain- 
t ff’s right to submit the issue of vexatious refusal, or calling the court’s 
attention thereto, and without asking an instruction challenging that right, 
asked an instruction bearing on that issue; hence there may be some ques- 
tion as to whether defendant is now in a position to claim there was no 
evidence supporting such issue. However, without regard to and aside 
from this, and granting that defendant still has such right, before we can 
say as a matter of law that defendant had such reasonable grounds and 
acted in good faith, it must appear with such reasonable conclusiveness 
as to enable us to say that unquestionably the circumstances were such as 
to justify a reasonable man in refusing to pay and in requiring the ques- 
tion of whether plaintiff burned his. own property to be litigated. We do 
not think we can so declare as a matter of law. Under the circumstances 
of this case, we think the question of whether defendant believed in good 
faith that plaintiff burned the house, or merely acted arbitrarily and will- 
fully upon a mere unfounded suspicion, was a question for the jury. 
Certainly we cannot say, as a matter of law, that the facts occurring prior 
to the institution of the suit wholly fail to support any inference of vexa- 
tious delay. Keller v. Home Life Ins. Co., 198 Mo. 440, 460, 95 S. W. 
903; Hicks v. Metropolitan Life Ins. Co., 196 Mo: App. 162 190 S. W. 
661, 664; Kellogg v. German American Ins. Co., 133 Mo. App. 391, 403, 
113 S. W. 663 


[7] Complaint is made that the court erred in instructing the jury 
that if they found for plaintiff they should find for the $850 insurance on 
the house andthe $250 on the furniture. There was no showing or claim 
of any depreciation in the value of the property. It was not of a char- 
acter that would depreciate much in the time elapsing from June, 1913, 
the date of the rider, to August, 1915, the date of the fire. and under sec- 
tion 7030, R. S. 1909, the property is conclusively presumed to be worth at 
the time of the insurance one-fourth more than the amount of the policy. 
In view of this, and in view of all the evidence in the case, we think there 
was no reversible error in the instruction. Strawbridge v. Standard Fire 
Ins. Co., 193 Mo. App. 687, 187 S. W. 79. 

The suit was brought December 11, 1915, and service was had in time 
for trial at the January term, 1916, of the Cooper county circuit court. 
Defendant appeared at that time by certain counsel and filed a general 
denial. Afterwards other counsel appeared for defendant and withdrew 
the answer and filed a demurrer which was overruled, whereupon defend- 
ant immediately filed an application for a change of venue based on the 
prejudice of the judge. Afterwards the case was “continued along” 
until the time of its first trial. 


The defendant objected to this testimony, and the trial court ruled 
that it was not per se evidence of vexatious delay, but that the evidence 
was admiss‘ble as bearing upon the reasonablenes of the attorney's fee, 
and it was admitted for that purpose. At the close of the case defendant 
asked an instruction telling the jury that— 

“The court instructs the jury that, in considering the question as to 
whether or not there has been vexatious delay on the part of the defend- 
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ant in paying this loss, you will not take into consideration the proceed- 
ings of the court in granting a change of venue or in granting the con- 
ane; or any other proceedings of the court since the institution of 
this suit.” 

This the court modified by adding thereto these words: 

“Unless you further find and believe from the evidence that such pro- 
ceedings, actions, or orders of the court were sought or induced by the 
defendant merely and solely for the purposes of vexation and delay.” 

[8] We think th.s was prejudicial error. In the first place, the only 
evidence in the record on the subject of continuances tends only to show 
that they were by consent out of consideration to one of counsel who was 
a candidate for Congress. In the next place, if the defendant was justified 
in litigating at all, there is no evidence whatever from which the jury 
could say the change of venue and continuances were not justified and 
proper. The only basis upon which the jury could form any opinion as 
to the defendant’s motive in taking such legal steps as these would be 
that defendant had no sufficient grounds upon which to justify a reason- 
able man in refusing to pay and in compelling a suit to be brought. But 
the grounds of this must appear from matters arising prior to the suit. 
And if they appear, then they alone are sufficient to enable the jury to 
determine the question of vexatious refusal, and the evidence of subse- 
quent steps, which the law gives a litigant, are unnecessary. If it be said 
that a case might arise where the jury could not determine the issue of 
vexatious refusal, unless they had both kinds of the above matters before 
them, then we say that the present case is not one of them. Besides, it 
seems io us that, if the evidence as to vexatious refusal is so close or un- 
certain that the jury cannot say whether such exists without going into 
the propriety of the orders or legal steps taken in court, then the issue 
of vexatious refusal should be decided against the plaintiff, rather than 
that the jury should be allowed to guess or speculate concerning legal 
matters with which they are wholly unfamiliar. 

There are other matters complained of with regard to the instructions, 
but they are without merit. 

Owing to the error in the above-mentioned instruction, the judgment 
will have to be again reversed, and the cause remanded for a new trial, 
if the plaintiff desires to recover on the issue of. vexatious refusal. 
However, the error may be cured, and the necessity for remanding may 
be obviated, by a remittitur of the 10 per cent. damages and the attor- 
ney’s fee. 

If therefore the plaintiff will, within 10 days from the announcement 
of this opinion, file such remititur, the judgment for the insurance will be 
affirmed; otherwise, the judgment will be reversed and the cause re- 
manded for a new trial. 

The other judges concur. 


———-——_oe@—_-—- ———- 


BAKER & LASLEY v. PHCENIX INS. CO. OF HARTFORD. 
(No. 13373.) 


(Kansas City Court of Appeals. Missouri. May 10, 1920.) 
221 Southwestern Reporter 761. 


1. INSURANCE—WHETHER STORE OWNERS COMPLIED WITH 
POLICY AS TO BOOKS AND SAFE HELD FOR JURY. 
In an action on a fire policy covering a store and requiring that in- 
sured parties keep account books showing business done and stock on 
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hand securely locked in fireproof safe at night, whether plaintiffs com- 
plied with the policy with reference to books and keeping them in safe, 
etc., held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


2. INSURANCE—ACTION ON FIRE POLICY COULD BE 
BROUGHT ON DENIAL OF LIABILITY DESPITE PROVI- 
SION AS TO TIME OF PAYMENT. 


Suit on a fire policy, providing 60 days for insurer to make payment 
of loss, could be brought at once after the insurer denied liability, without 
waiting for the expiration of such 60 days. 


(For other cases, see Insurance, Dec. Dig. § 623[4].) 


Appeal from Circuit Court, Saline County; Samuel Davis, Judge. 

“Not to be officially published.” 

Action by Baker & Lasley, a copartnership, against the Phoenix Insur- 
ance Company of Hartford. From judgment for plaintiff, defendant ap- 
peals. Reversed, and catise remanded for new trial. 


Fyke, Snider & Hume, of Kansas City, and V. V. Huff, of Marshall, 
for appellant. 

Robert M. Reynolds and Albert R. James, both of Marshall, for 
respondent. 


TRIMBLE, J. This is an action on a fire insurance policy wherein de- 
fendant insured plaintiff’s stock of merchandise to the amount of $1,325 
from noon of April 14, 1917, to noon of April 14, 1918. The store was 
destroyed by fire about midnight of April 12, 1918. Under the instruc- 
tions of the court, the jury returned a verdict for plaintiffs for the 
amount of the policy, with 6 per cent. interest from date of suit. Upon 
this verdict, judgment was rendered, and defendant appealed. 

Plaintiffs’ petition based their right of action upon full compliance 
with all the terms of the policy, but at the commencement of the trial 
the petition was amended by interlineation, alleging that the company 
denied all liability under said policy, and had done so from and after 
July 10, 1918. 


The answer denied that the loss was as great as the amount alleged 
and sued for, and also charged that the plaintiffs did not keep account 
hooks, showing the business done nor the stock on hand, as required by 
the policy, and that they did not keep their account books securely locked 
in a fireproof safe at night, as they, in the policy, covenanted and war- 
ranted they would. The reply was a general denial. 


The plaintiffs, having pleaded performance of the terms and condi- 
tions of the policy, introduced oral testimony to the effect that the stock 
of goods, at the time of the fire, was worth over $6,000; that they kept 
proper books of their business, and that these account books were kept 
in a fireproof safe in the store; that on the night the fire occurred they 
locked the hooks in the safe, and left the store about or shortly after 
9 o’clock; that about 11:30 or midnight that night fire broke out in the 
store and destroyed the building and its contents; that before the fire 
had entirely consumed the building they found the safe with the door 
thereof (the door having a combination lock) standing about a quarter 
open; that it had been closed and locked the night before; that all their 
account books, invoices, and papers, together with an inventory of the 
stock taken about two weeks before the fire, were in the safe; and that 
everything therein was burnt up except a few pennies. There is an inti- 
mation tt at the store was burglariously entered at some time in the night 
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prior to the fire, and that this was how the safe came to be open, but 
the only thing in reference thereto is contained in an answer of one of 
plaintiffs to a question as to whether the store was open after he left it 
that night. He replied, “No, sir; only the fellows that got in there.” 

Plaintiffs offered further oral testimony that when the adjuster asked 
if they had‘the books they told him they were all burned up, and sent 
him by the ruins to see the safe; that at the adjuster’s sugges‘ion they 
went to Marshall, where with the help of a stenographer, the adjuster, 
and one of the plaintiffs, a statement of the loss was made out, after 
plaintiff had obtained daia therefor from wholesale houses in the shape 
of invoices of goods purchased that year, and from the record of plain- 
tiff’s account at the bank; that the statement and proof of loss was signed 
and sent in to the company; that after this was done the adjuster wrote 
plaintiffs a letter. Th’s was introduced in evidence. It was dated July 
10, 1918, and, after referring to the policy, said, among other things: 


“This is to advise you that the Phoenix Insurance Company of Hart- 
ford; Connecticut, * * * deny any and all liability for loss to mer- 
chandise mentioned in said contract or policy.” 


One of plaintiffs further testified that the stock “was increasing and 
diminishing all the time,” but that they tried at all times to keep the stock 
up, that the inventory, above mentioned, showed up, the stock to be worth 
between $6,000 and $6,500. On cross-examination of this witness the de- 
fendant introduced the statement and proof of loss which the witness had 
signed and sent in as heretofore stated, and this put the value of the 
stock, at the time of the fire, at $5,331.90. This witness further testified 
that he was a man of family; that he got his supplies in the way of 
groceries, dry goods, and stuff of that kind from the store, but kept no 
record thereof; that he and his partner Lasley, owned the stock that was 
burned, but that his partner owned a store at Blue Lick, and goods were 
sometimes exchanged between them, but bills for the goods sent to each 
were made out and sent along with them, and these were regularly kept 
account of. 

At the close of plaintiffs’ case, the court overruled defendant’s de- 
murrer to the evidence, and then, no testimony being offered by defendant, 
the court, at the request of plaintiffs, gave a peremptory instrucion to 
find for plaintiff in the sum of $1,325, the amount of the policy, and the 
sum sued for, with interest at the rate of 6 per cent. from August 5, 1908, 
the date of bringing suit. The giving of this peremptory instructioh to 
find for plaintiff is complained of as error. 

The pleadings put in issue the validity of plaintiffs’ insurance and the 
amount of the loss, which, by the terms of the policy, fixed the amount due 
thereunder up to $1,325. The evidence of plaintiffs as to their compliance 
with the terms of the policy with reference to their books and the keep- 
ing of them in the fireproof safe, as well as their explanation of the de- 
struction of the books which would show the value of the stock on hand 
at the date of the fire (which lacked only two days of being a year after 
the policy was issued) was all oral testimony. If it should be said that 
the defense as to the books-and safe feature was waived by having the 
plaintiffs go to the expense of preparing proofs of loss after knowledge 
that the safe was open during the fire and the books were not preserved, 
the answer is that the proof as to this was also oral, and depdnded 
wholly upon plaintiffs’ evidence. The property was of a character that 
fluctuated in quantity and value, and plaintiffs’ evidence shows it did fluc- 
tuate. 

(1) Under the above and foregoing circumstances, was not the cred- 
ibility of the evidence supporting plaintiff's case a matter for the jury 
to pass upon? We think that, under the rulings of the Supreme Court, it 
was, and that the peremptory instruction to find for plaintiff in the sum 
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sted for should not have been given. Gannon v. Laclede Gas Light Co 
145 Mo. 502, 516, 517, 46 S. W. 968, 47 S. W. 907, 43 L. R. A. 505; See- 
horn v. American National Bank, 148 Mo. 256, 265, 49 S. W. 886; Vincent 
v. Means, 184 Mo. 327, 341, 82 S. W. 96; Printz v. Miller, 233 Mo. 47, 49, 
135 S. W. 19; Milliken v. Thyson Com. Co., 202 Mo. 637, 655, 100 S. W. 
604; Wolff, Adm’x, v. Campbell, 110 Mo. 114; 19 S. W. 622. 

But it is said that defendant introduced “documentary evidence,” 
and this showed the value of the goods to be $5,331.90, and this justifies 
the giving of the peremptory instruction. No doubt it would, if the 
document was such as to be conclusive on defendant, but it was not. 

It was merely plaintiffs’ written statement of the value; nor does 
the introduction thereof show that the amount of the loss was not con- 
troverted. The case will therefore have to be reversed and remanded 
for a new trial. 

(2) Defendant contends that the suit was prematurely brought 
because it was instituted within the 60 days provided in the policy for 
the company to make payment. If plaintiffs’ right to sue had not accrued 
at the time the suit was brought, there would be no use to remand the 
cause, for the suit would still be prematurely brought. But in this case 
the defendant denied liability, and hence the suit could be brought at 
once thereafter. 19 Cyc. 904; Philips v: Protection Ins. Co. 14 Mo. 167; 
Hosmer Bros. v. St. Joseph Town Mutual Fire Ins. Co., 80 Mo. App. 419. 

Judgment reversed, and cause remanded for a new trial. 

All concur, 


& 


SECURITY PRINTING CO. v. WESTCHESTER FIRE INS. CO, OF 
NEW YORK CITY. (No. 16005.) 


(St. Louis Court of Appeals. Missouri. May 4, 1920, Rehearing Denied 
May 27, 1920.) 


221 Southwestern Reporter 430 


1. INSURANCE—APPRAISAL OF LOSS NOT AN ARBITRATION 

UNDER STATUTES OR COMMON LAW. 

A submission under the insurance policy and a contract to appraisers 
and an umpire to appraise the amount of loss sustained by insured is not 
an arbitration and award either under the statutes or at common law, 
and, if valid and binding, merely fixes the amount of the loss and damage. 


(For other cases, see Insurance, Dec. Dig. 574[5].) 


2. INSURANCE—INSURER MUST SHOW THAT APPRAISAL 

CONFORMED TO AGREEMENT. 

An insurer relying on an appraisal as fixing the amount of the loss 
for which it was liable, which was made under an agreement sub- 
sequent to the damage, though the policy provision therefor was not 
binding under Rev. St. 1909, § 868, must prove that the appraisement 
was made in substantial compliance with the terms of the agreement. 


(For other cases, see Insurance, Dec. Dig 646[10].) 
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3. INSURANCE—APPRAISEMENT OF LOSS HELD NOT TO 
CONFORM TO CONTRACT. 


Where the contract for appraisement of loss required estimation by 
items and in detail of the value and damage to the property destroyed 
or damaged, as specified in the policy, which enumerated several kinds of 
property, an appraisement merely stating the total value of the property 
in the basement and ihe total damage to such property does not con- 
form to the agreement though the inventory of property furnished by 
insured was checked off by appraisers, and the amount of loss \ixed there- 
by is not binding on insured. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


4. INSURANCE—APPRAISEMENT CAN BE ATTACKED UNDER 
GENERAL REPLY FOR NONCONFORMITY TO AGREE- 
MENT. 


Where defendant’s answer alleged an agreement- for appraisement 
of the damaged proper.v and set out the report of the appraisers therein, 
plaintiff can attack the report for failure to conform to the agreement 
under a reply which was a general denial, though he would have to 
plead fraud specially. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from St .Louis~-Circuit Court; Benjamin J. Klene, Judge. 

Action by the Security Printing Company against the Westchester 
Fire Insurance Company of New York City. Judgment for the plaintiff 
on directed verdict for only the amount which defendant admitted to be 
due, and plaintiff appeals. Reversed and remanded. 


Bishop & Cobbs, of St. Louis, for appellant. 
Leahy & Saunders, of St. Louis, for respondent. 


ALLEN, J. This is an action on a policy of fire insurance, issued to 
the plaintiff corporation by the defendant insurance company on Dec- 
ember 31, 1913, covering the contents of a building used by plaintiff in 
the conduct of its printing business in the city of St. Louis. The policy 
in suit insured plaintiff against loss to said property by fire in a sum not 
exceeding $2,000. It was 1 of 39 fire policies issued to plaintiff by 
various insurance companies upon said property, the total insurance there- 
on aggregating the maximum sum of $100,000. By the terms of the policy 
sued upon the defendant was liable only for its pro rata share of any 
loss against which plaintiff was thus insured by these 39 policies. 

This policy describes the property insured, located in the said build- 
ing, as follows: 


“Equipment and apparatus and improvements, including motors, 
presses, machines. * * * Furniture, fixtures, tools, implements, office 
outfit. * * *. Monotype machines and matrices. * * * Stock in 
trade and other merchandise, materials and supplies. * * * Type 
foundry furnishings, supplies and materials, including type, composition, 
electrotypes, stereotypes, wood cuts and standing forms, including com- 
position on electrotypes, stereotypes and standing forms.” etc. 

The policy contains the following provision: 

“In the event of disagreement as to the amount of loss and the 
same shall, as above provided, be ascertained by two competent and 
disinterested appraisers, the insured and this company each selecting 
one, and the two, so chosen shall first select a competent and disinter- 
ested umpire; the appraisers together shall then estimate and appraise 
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the loss, stating separately sound value and damage, and, failing to agree, 
shall submit their differences to the umpire; and the award in writing 
of any two shall determine the amount of such loss; the parties thereto 
shall pay the appraiser respectively selected by them and shall bear equally 
the expenses of the appraisal and umpire.” 

While the policy was in force, to wit, on March 18, 1914, a fire oc- 
curred in the basement of said building, destroying a part of the prop- 
erty covered by the policy, and damaging other portions thereof. Sub- 
sequent to the fire, and after notice to defendant of the loss, plaintiff 
caused to be prepared detailed, i emized inventories or statements of the 
loss and damage claimed to have been sustained by it by reason of the 
fire, which inventories were furnished to adjusters representing de- 
fendant and the other insurance companies interested. These inventories 
were prepared by men experienced in such work,.and it is said that two 
or three weeks were consumed in their preparation. They were intro- 
duced in evidence below, as plaintiff's Exhibits B, C, D, E, F, and G, 
together with proof of their correctness. They purport to show, in item- 
ized detail, the loss, total and partial, on “standing forms” (i. e., forms 
of type which had been used for printing and which had been stored for 
probable future use) and on electrotypes; and total loss on “blank stock” 
(i, e., unused paper stock) and on “printed stock.” At the trial plaintiff 
adduced evidence of other items of loss sustained. The loss thus ap- 
pearing by plaintiff's evidence to have been sustained by it may be sum- 
marized as follows: 


Total loss on. standing forms, destroyed (Exhibit B) $ 9,345 31 
Partial loss on standing forms, damaged (Exhibit C) 9,405 97 
Partial loss on electrotypes, damaged (Exhibit D) 2,117 66 
Total loss on electrutypes destroyed (Exhibit E) 346 65 
Total loss on blank steck destroyed (Exhibit F) 461 49 
Total loss on printed stock destroyed (Exhibit G) 2,491 78 
Cost of cleaning up debris and protecting property after fire. 855 06 
Cost of repairing electric wiring 100 00 
Damage to racks on shelves 50 00 


Total $25,173 92 


After these inventories had been prepared and submitted to the ad- 
justers the latter called attention to the provisions of the policy, supra, 
purporting to require an appraisement, and demanded that such appraise- 
ment be made; and thereupon plaintiff—believing, it is said, this pro- 
vision of the policy to be valid and binding—signed an “agreement for 
submission to appraisers,” which was also signed by said adjusters, re- 
presenting defendant and other insurance companies. The provisions of 
this agreement here pertinent are as follows: 

“This agreement * * * witnesseth that Joseph N. Weyers and 
Charles M. Dawson shall appraise and estimate, by items and in detail, 
the sound value of, and the loss and damage to the pgoperty destroyed 
or damaged by the fire of March 18th, 1914, as specified below, stating 
the sound value and loss and damage separately. These two appraisers 
shall first select a competent and disinterested umpire, and if the two 
appraisers fail to agree they shall submit their differences to the um- 
pire, and the award in writing of any two shall determine the amount 
of such sound value and loss damage and shall be binding upon both 
parties to this agreement.” (Italics ours.) 

The property to be appraised was “specified” in this agreement by 
embodying therein the description of such property, supra, as contained 
in the policy. 
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Of the two appraisers named in this agreement. Weyers was selected, 
by the plaintiff and Dawson by the insurance companies. The appraisers 
duly qualified, and duly selected one Wm. F. Court to act as umpire to 
setile matters of difference, if any, that might arise between them. 

It appears that in proceeding to appraise the loss the appraisers were 
unable to agree as to certain matters, and they accordingly submitted their 
differences to the umpire. Dawson and the umpire ultimately joined in 
signing an instrument headed “Award,” in which Weyers, the appraiser 
appointed by plaintiff, refused to join. This instrument is as follows: 


To the Parties in Interest: 

We have carefully examined the premises and remains of the prop- 
erty hereinbefore specified, in accordance with the foregoing appoint- 
ment, and have determined the sound value and loss and damage to be 
as follows: 

Sound Loss and 

Value. Damage. 
First item—Basemenrt $ 41,297 37 $13,434 98 
Second item—Office and stock room, first floor . 4409 00 None 
Third item—Bindery, second floor 5,114 25 None 
fourth item—Press room, third floor 11,213 00 None 
Fifth item—Composing room, fourth floor None 


Total sound value and total loss and damage ..$ 115,594 37 $13,434 98 


Thereafter plaintiff, ignoring this appraisal, instituted this action. 

The petition pleads the legal effect of the policy in suit alleging 
also the exsitence of the other policies mentioned above, and alleges 
plaintiff's entire loss and damage to the property insured, as the result 
of the fire, to be $25,173.92, and that defendant is liable for its pro rata 
share of such loss and damage, to wit, $503.48. The prayer is for judg- 
ment for said $503.48, with interest, and also for damages and attorney’s 
fees as for vexatious refusal of defendant to pay its proportion of the 
loss. 


The amended answer upon which the cause was tried below con- 
tains first a general denial. It then sets out a table showing the names of 
the various insurance companies which had issued the said 39 policies 
covering plaintiff’s said property, the number of each policy, and the 
amount of insurance therein provided, and the respective amounts alleged 
to be due from each company under the “Award” subsequently pleaded 
in the answer; the amount due from defendant to plaintiff being thus 
alleged to be $268.70. After alleging that each of the 39 policies men- 
tioned contained the provision for an appraisal of the loss contained in 
the policy in suit, quoted above, it is alleged that on or about March 18, 
1914, a fire occurred in plaintiff's said premises, which destroyed or 
damaged some of the property specified in these policies; that the said 
insurance companies and plaintiff disagreed as to the amount of such 
loss, and, in accordance with the provisions of the policies, the com- 
panies and plaintiff, on Apri! 29, 1914, “entered into a written agreement 
in accordance with the said provisions of the'said policies above quoted” 
to the effect that said Weyers, selected by plaintiff, and said Dawson, 
selected by the insurance companies, “should appraise and estimate the 
sound value and the loss and damage of the property destroyed or dam- 
aged by said fire, * * * stating the sound value and the loss and 
damage separately ;” and that the appraisers should select a competent 
and disinterested umpire, and, if they should fail to agree, they should 
submit their differences to such umpire, and that the award in writing 
“of any two of said appraisers and umpire should determine the amount 
of such sound value and loss and damage, and should be binding upon 
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both the said companies and the plaintiff.’ Further allegations are made 
as to the proceedings of the appraisers and umpire, as we have stated in 
substance above; and it is alleged that said Dawson and said umpire, 
Court, made and signed an award in writing, in accordance with the said 
terms of the said policies and of the said agreement.” The so-called 
“Award,” as shown above, placing the loss and damage at $13,434.98 is 
set out in the answer. 

And the answer further avers that by such award the demand of 
plaintiff against the said insurance companies was fixed and liquidated. 
and the amount to be paid plaintiff by each thereof was determined: that 
after the filing of the award the companies “tendered settlement” to 
plaintiff on the basis of such award, which plaintiff declined to accept. 
And it is averred that prior to the filing of this suit defendant tendered to 
plaintiff its proportional amount of its said award, to wit, $268.70; and 
that the amount due plaintiff from defendant should not exceed such 
sum. Other allegations of the answer need not be noticed. 

The rep'y is a genera! denial. 

The cause was tried before the court and a jury, and at the close of 
all the evidence in the case the court peremptorily directed a verdict for 
plaintiff in the sum of $268.70, with interest from October 2, 1914 (evi- 
dently meant to be the date of the institution of the suit, to wit, October 
29, 1914), aggregating in all $307.25. From a judgment entered upon this 
verdict the plaintiff prosecutes the appeal before us. 

It is unnecessary to follow in detail the assignments of error made 
by appellant’s learned counsel. The trial court, in passing upon objections 
made by defendant’s counsel to remarks of plaintiff’s counsel in his open- 
ing statement to the jury, ruled that the appraisement pleaded by de 
fendant was “a common-law adjustment or arbitration.” And the court 
not only admitted in evidence this so-called “award,” but throughout the 
trial, by numerous rulings, held that plaintiff was not entitled to “attack 
the appraisement,” and was not permitted to show that such appraise- 
ment was not made under and in accordance with the terms of the 
written agreement for submission to appraisers. An excerpt from the 
record will serve to show, in a general way, the theory pursued by the 
trial court—though inconsistency appears in the rulings made. During 
plaintiff’s cross-examination of defendant’s witness Dawson, as to the 
proceedings of the appraisers, the following occurred: 

“Mr. Saunders (defendant’s counsel): I would like to inquire as 
to the purpose of this examination. 

“Mr. Cobbs (plaintiff's counsel): The purpose is in order to prove 
that they did not appraise this property in accordance with the terms of 
the contract. 

“Mr. Saunders: Then they are not entitled to show that. 

“The Court: For that purpose the objection will be sustained. You 
can’t attack the appraisement. * * * 

“Mr. Cobbs: What I am trying to do is to prove that these apprais- 
ers did not appraise the property in accordance with the terms of the 
contract; that they couldn't have done it in the time they claim to have 
given it: that they didn’t do it; that their appraisement isn’t made in 
accordance with the terms of the contract; that it isn’t in any sense m 
compliance with the provisions of that contract; that they haven’t com- 
plied with the provisions of the contract, and it rests on them to show that 
they have. 

“The Court: T conclude that; but when they have made out a prima 
facie case on that under the issues as here framed, my view of it is that 
that is an end of it.” 

The court's rulings appear to have been influenced, in part, by the 
fact that the reply was a general denial. But obviously, under the plead- 
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ings as they stood, the burden was upon defendant to show that the 
appraisal, or so-called “Award,” was made in compliance, or at least sub- 
stantial compliance, with the written agreement entered into between the 
parties providing for a submission to appraisers. 

[1] The submission to appra’sers under this agreement and the in- 
strument signed by one appraiser and the umpire, termed an “Award,” 
did not constitute an arbitration and award either under our stautes or 
at common law. Young v. Insurance Co., 269 Mo. 1, 187 S. W. 856; 
Zallee v. Insurance Co., 44 Mo. 530; Kent & Purdy Paint Co. v. Insurarce 
Co., 165 Mo. App. 30, 146 S. W. 78. The instrument termed “Award’ 
is something else than an award, to wit, an appraisal. If valid and bind- 
ing, it served merely to fix the amount of the loss and damage. (See au- 
thorities supra.) 

[2] But in order to be val'd and binding upon the parties, it was nec- 
essary that this appraisal be had in at least substantial compliance with 
the terms of the written contract, executed by plaintiff and the various 
insurance companies interested ,subsequent to the fire, to wit, on April 
29, 1914. Though the policy cgntained a provision purporting to make 
it mandatory upon plaintiff to submit the matter to appraisers in the 
event of disagreement as to the amount of the loss, this provision was 
not binding on plaintiff. See section 868, Rev. Stat. 1909. That is to say, 
by virtue of the statutory enactment just cited, this clause in the con- 
tract of insurance was rendered ineffectual to compel plaintiff to submit 
to an appraisement, as a condition precedent to its right to recover 
upon the policy. See Young v. Insurance Co., supra, 269 Mo. loc. cit. 15, 
187 S. W. 856. But the parties entered into the written agreement of 
April 29, 1914, providing for the submission to appraisers of the matter 
of the loss and damages sustained. Defendant pleaded that such agree- 
ment was made, and that the “award” was made in compliance therewith. 
The reply put this matter in issue. And consequently, upon the plead- 
ings, the burden rested upon defendant to sustain the said allegations of 
the answer and to establish that the appraisement pleaded was made in 
substantial compliance with the terms of this agreement, in order for 
defendant to avail itself of such appraisement as fixing the loss and dam- 
age. See Fassett v. Fassett, 41 Mo. 516. 

[3] When this agreement of April 29, 1914. came into evidence, it 
showed upon its face, as appears above, that it was thereby agreed that 
the appraisers should appraise and estimate “by items and in detail” the 
sound value of. and the loss and damage to, the property destroyed or 
damaged by the fire, “as specified in the agreement” and the policy, stat- 
ing the sound value and loss and damage separately. The so-called 
“Award,” signed by one appraiser and the umpire, pleaded in defendant's 
answer and upon which defendant relies, is, we think, obviously not an 
appraisement in accordance with the terms of said contract. It does not 
purport to be in any sense an appraisement, “by items and in detail,’ 
of the property “specified.” On the contrary, the sound value of, and loss 
and damage to the property destroyed or damaged, contained in the base- 
ment of plaintiff's said building, are shown merely by stating in the ag- 
gregate the total sound value of all the property in the basement, and 
the aggregate loss and damage thereto—taking the word “basement” as 
used in the “Award” as meaning the said property of plaintiff contained 
in the basement. It does not even show the loss of or damage to the 
various classes of property specified in the agreement and policy. As an 
appraisement purporting to have been made under the said agreement 
we think that it was clearly void. 

[4] Respondent’s learned counsel refers to the language of the opin- 
ion in Young v. Insurance Co., supra, holding that the appraisement there 
under consideration was valid and binding, as to amount, “if such ap- 
praisement was not fraudulently procured.” And it is argued that plain- 
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tiff cannot attack the appraisement here under consideration except for 
fraud, and that plaintiff had not pleaded that such appraisement was 
fraudulently procured. But we regard it as quite clear that what was 
said in the Young Case in this connection has no application to the situa- 
tion here presented. In the Young Case the appraisement was valid and 
binding, if not fraudulently procured, because of the fact that the contract 
of insurance there involved antedated the said act of 1909, supra, and the 
provisions of such contract made it obligatory upon the insured to submit 
to the appraisement. Such is not here the case. The contract of insurance 
here involved was executed on December 30, 1913, and consequently was 
governed by the provisions of the said act of 1909. Therefore, plain- 
tiff could not have been compelled to submit the matter of its loss and 
damage to appraisers. Plaintiff voluntarily entered into an agreement 
ior an appraisement, and it may well be that an appraisement made in 
accordance with the terms of such agreement, and not fraudulently pro- 
cured, would be valid and binding upon plaintiff as fixing the amount of 
its loss and damage. However, when defendant pleaded such agreement, 
and pleaded that an appraisement or “award” had. been made in ac- 
cordance with the terms thereof, it obviously devolved upon defendant 
to establish, prima facie, an appraisement made in compliance with the 
agreement between the part.es; such prima facie showing, if any, 
being subject to be rebutted by plaintiff, though plaintiff could not have 
attacked the appraisement for fraud without having pleaded it. We are 
of the opinion, however, that the defendant made no prima facie showing 
that the appraisement pleaded and offered in evidence was made in ac- 
cordance with the said agreement between the parties. 

Much is said in respondent's brief regarding the evidence adduced 
touching the acts of the appraisers and the umpire. It is true that the evi- 
dence shows that the appraisers, in view:ng the property, had with them 
the elaborate inventories mentioned above, which, as said, were prepared 
in great detail, containing hundreds of items. And there 'is some evidence 
that the items thereof were “checked off” in the course of examination 
of the property. But there is nothing to show an appraisement by items, 
in any sense; and plaint ff was denied the right to go into this matter. 

The “type forms” claimed to have been totally lost, of which plaintiff's 
Exibit B contains 364 items, were, it is said, upon a heap on the floor of 
the basement, wh'le damaged forms and electrotypes were in shelves or 
racks. The latter were not removed from the racks by the appraisers. 
The number of broken an des royed forms in this heap upon the floor was 
arrived at, in making up the inventories, by reference to “proofs” kept by 
plaintiff showing standing forms in hand at the time of the fire. It is 
argued for respondent that it would be absurd to require the appraisers 
to appraise every peace of of type or metal contained. in this mass of 
broken forms upon the floor. We do not say that this would be neces- 
sary, for such question is not in any way before us. It is obvious that 
the appraisement of the properties specified in the policy and in the agree- 
ment for submission to appra’sement, consisting of property of various 
classes or kinds, was not appraised in substantial compliance with the 
terms of the agreement entered into between the parties; and the instru- 
ment termed “Award” upon which defendant relies, clearly, we think, 
upon its face, shows no attempt to comply with the terms of such agree- 
ment. 

In this view, the defense based upon an alleged valid and binding 
appraisement, fixing the amount of the loss and damage, totally failed; 
and the trial court should have so declared as a matter of law. 

It follows that the judgment should be reversed, and the case remand- 
ed for further proceed ngs not inconsistent with the views expressed above. 
It is so ordered. 


Reynolds, P. J., and Becker, J., concur. 
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KOR v. AMERICAN EAGLE FIRE INS. CO. OF NEW YORK. 
(No. 20985.) 
(Supreme Court of Nebraska. May 15, 1920.) 


178 Northwestern Reporter, 182. 


(Syllabus by the Court.) 
1. INSURANCE—REQUISITES OF VALID PAROL CONTRACT OF 

INSURANCE, STATED. 

It is essential to a valid parol contract of insurance that there should 
be a definite understanding, and the minds of the parties must meet, as 
to the company in which the insurance is to be placed, the property to be 
covered, the amount of the insurance, and the duration of the risk, and 
the premium to be paid must be agreed upon and paid, or exist as a legal 
charge against the party insured, where the contract is not conditioned 
upon payment in advance. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE—PREVIOUS DEALINGS ARE ADMISSIBLE ON 
ISSUE AS TO PREPAYMENT OF PREMIUM OR EXTENSION 
OF CREDIT. 

Previous dealings between the parties may be looked to in determin- 
ing whether an insurance contract was intended to be conditioned upon 
the prepayment of the premium, or whether the extension of credit was 
contemplated. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


3. INSURANCE—PAROL CONTRACT NOT INVALID FOR UN- 
CERTAINTY AS TO DURATION OF RISK IF EVIDENCE 
SHOWS INTENTION. 

Although no express agreement was reached as to the duration of the 
risk, a parol contract of insurance will not be invalidated. for uncertainty 
in that particular, if the intention of the parties as to the duration of the 
risk can be gathered from the facts and circumstances in evidence. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


4. INSURANCE — DURATION OF RISK UNDER PAROL CON- 
TRACT HELD NOT SHOWN TO BE SAME AS UNDER PRIOR 
POLICY. 

In an action to enforce an alleged parol contract to insure, proof that 
insurance company previously had issued to the plaintiff a five-year policy 
covering the same property, which was afterwards canceled, was not evi- 
dence of a definite understanding between the parties that the duration of 
the risk should be the same under the parol contract, where nothing was 
said between the parties with reference to the prior policy, or from which 
a mutual intention to adopt its terms could be inferred. 


(For other cases, see Insurance, Dec. Dig. § 177.) 


5. INSURANCE—SUBSEQUENT RATIFICATION WITH KNOWL- 
EDGE EQUIVALENT TO CONSENT, TO REMOVAL OF 
GOODS. 

It is not indispensable to recover for the loss of goods insured, after 
their removal to a different place, that consent should have been first 
obtained for the removal; subsequent ratification and consent by the in- 
surer, with knowledge of the facts, is equivalent to precedent consent. 

(For other cases, see Insurance, Dec. Dig. § 327.) 

Vol. LVI—20. 





296 Insurance Law Journal, Vol. 56. —[Sept., 1920. 


6. INSURANCE—DEFENSE OF FORFEITURE ON GROUND OF 

REMOVAL OF GOODS HELD TO HAVE BEEN WAIVED. 

In an action to recovey for the loss of goods insured after their re- 
moval to a different location, the defense of forfeiture on the ground 
of such removal w.ll be held to have been waived, where, piior to the 
loss, the insured gave notice of such removal and requested the author- 
ized agent of the insurer to transfer the insurance to cover the goods in 
their new location, and the agent agreed to make such transfer; although 
no formal consent or transfer was, in fact, executed. 


(For other cases, see Insurance, Dec. Dig. § 388[2].) 


7. INSURANCE—AGENT MAY BIND INSURER TO TRANSFER 
INSURANCE TO COVER GOODS IN LOCATION OUTSIDE 
AGENT’S TERRITORY. 


An agent authorized to issue policies of insurance in a certain county, 
who enters into a valid contract to insure goods therein which are after- 
wards removed to another county, may bind his principal to transfer the 
insurance to cover the property in its new, location, where, upon being 
notified by the insured of such removal, the agent promises on behalf of , 
the insurer to make the transfer, and the insured is not informed by 
him, or otherwise, of any restriction upon the agent’s authority in that 
regard. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


Appeal from District Court, Lancaster County; Stewart, Judge. 

Action by Belle F. Kor against the American Eagle Fire Insurance 
Company of New York. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 


Chas. Battelle, of Omaha, and H. F. Guile and C. L. Clark, both of 
Lincoln, for appellant. 
Berge & McCarty, of Lincoln, for appellee. 


Dorsey, C. The plaintiff recovered in this action upon an alleged 
parol contract to insure her household goods and piano, and the defend- 
ant appeals. She claims the contract in question was entered into in 
April, 1916, by the Fidelity Underwriters of New York, through J. M. 
Guile and Henry F. Guile, its agents in Lincoln, Neb. In August, 1916, 
the defendant took over the business and assumed the liabilities of the 
Fidelity Underwriters, and the Guiles thereafter became the defendant’s 
agents. 


The plaintiff’s petition sets forth that in the spring of 1916, in con- 
sideration of a premium of about $21, the exact amount of which she 
does not remember, but which she promised to pay, the defendant insured 
the piano in the sum of $400, and household goods in the sum of $400, 
against loss by fire for the period of five years, and agreed to write a 
policy on its usual form in pursuance of said agreement. and thereafter 
she moved from Lancaster county to Platte county, Neb., and took the 
insured property with her; that on November 30, 1917, through her hus- 
band and agent, John A. Kor, she informed the defendant of her change 
of residence and of the removal of the property, and requested that the 
insurance be made to cover it in Platte county; that at that time she paid 
and the defendant accepted $10 upon the premium; and that the property 
was wholly destroyed by fire on December 11, 1917. 

The defendant, in its answer, denied that any contract to insure the 
property, or to issue a policy thereon, had been entered into as alleged, 
or that any request had been made of it to make the insurance cover the 
property after its removal to Platte county; admitted receiving the $10 
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payment, but alleged that it was paid upon a policy of insurance which it 
was carrying upon a dwelling house belonging to the plaintiff in Lincoln: 

The proof offered by the plaintiff to substantiate the contract con- 
sisted of the testimony of her husband that in April, 1916, he went to the 
office of the Guile agency and told Henry F. Guile that he wanted to 
insure the property in the sum of $400 on household goods and $400 on 
the piano; that Guile made out a list of the household goods, and that 
he told Guile to write the insurance. that the premium, the exact amount 
of which the witness could not recollect, was mentioned, but noth- 
ing was said about paying it. He stated that Guile asked him if he 
could write the policy, and that the witness to!d him he could. The wit- 
ness further testified that no other communication took place between the 
plaintiff and the Guile agency until November 30, 1917, when the witness 
came to Lincoln, and, as he stated, met Henry F. Guile and remarked 
to him that he had not paid the insurance premium and that he would 
pay it; that Guile then asked him if he had the policy, and the witness 
replied that it had never been sent to him; whereupon Guile searched for 
the policy, and, not finding it, looked in a book, and said it was $400 on 
the piano and $400 on the household goods, and that the premium was $21 
and some cents; that the witness told him he wouid pay $10 then and the 
balance when he returned to Lincoln. He also testified that he instructed 
Guile to make the policy cover the property in Platte county, and that 
Guile said he would transfer the insurance right away. 


It appears from the record that, while the plaintiff was residing in 
Lincoln in 1912, she took out a policy of $600 on her piano and household 
goods in the Fidelity Underwriters of New York through the Guile 
agency. That policy expired in September, 1915, and a new policy for 
$800 was issued on the same property, which, however, was lost and 
never delivered to the plaintiff, the company obtaining from her a “lost 
policy voucher,” releasing it from liability thereunder. The plaintiff 
moved to Platte county in April, 1917. 


Henry F. Guile denied that his agency had issued, or entered into any 
agreement to issue, a policy on the property in question after the cancella- 
ation of the policy issued in September, 1915. He admitted that he met 
and talked with Kor on November 30, 1917, and that he collected $10 
from him at that time. He stated, however, that this was paid upon a 
premium due upon insurance covering the plaintiff's house in Lincoln, 
which his agency was carrying. Guile further testified that, after the 
plaintiff removed to Platte county, her husband at one time requested 
him to insure the property there, but that he stated that he was not 
authorized to do so. He denied that anything was said on that sub- 
ject during the interview November 30, 1917, or that Kor ever talked 
with him about transferring the insurance to cover the property in Platte 
county. 

[1-4] The defendant contends that the evidence is insufficient to es- 
tablish the alleged oral contract of insurance in April, 1916. An oral 
agreement to insure must be definite as to all of the material terms of the 
contract. Glatfelter v. Security Ins. Co., 102 Neb. 464, 167 N. W. 572; 
Bridges v. St. Paul Fire & Marine Ins. Co., 102 Neb. 316, 167 N. W. 64, L. 
R. A. 1918D, 1199. In order to make a valid contract of insurance, a de- 
finite understanding must be reached, and the minds of the parties must 
meet, as to the company in which the insurance is to be placed, the prop- 
erty to be covered, the amount of the insurance and the duration of the 
tisk, and the premium to be paid must be agreed upon and paid, or ex- 
ist as a legal charge against the party insured, where the contract of in- 
surance is not conditioned upon payment in advance. Cleveland Oil & 
Paint Mfg. Co. v. Norwich Union Fire Ins. Society, 34 Or. 228, 55 Pac. 
435; Todd v. German-American Ins. Co., 2 Gay App. 789, 59 S. E. 94. 
The testimony offered on behalf of the plaintiff establishes with sufficient 
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certainty that the insurance was to be placed in the Fidelity Underwriters 
of New York, the predecessor of the defendant, whose liabilities the de- 
fendant assumed. There is no uncertainty in the testimony on behalf of 
plaintiff as to the property to be covered or the amount of the insurance; 
but it was lacking in definiteness with reference to the premium and the 
duration of the risk. 

With regard to the premium, the plaintiff’s husband testified that in 
his conversation with Henry F. Guile the amount of the premium—about 
$21—was mentioned, but nothing was said about paying it. In September, 
1915, however, the Guile agency wrote a policy for $800 in the Fidelity 
Underwriters on the identical property, which was afterwards canceled. 
The premium upon this policy was $20 for the term of five years. It 
appeared, furthermore, that in August, 1915, a policy in the same com- 
pany had been issued upon the plaintiff's dwelling house in Lincoln, the 
premium upon which was still unpaid in November, 1917, when, according 
to the testimony of Henry F. Guile, the plaintiff paid him $10 to apply 
upon it. It is the rule that previous dealings between the parties may 
be looked to in determining whether a cash payment or credit was intend- 
ed, and whether prepayment of the premium was waived by the insurer. 
Western Assurance Co. v. McAlpin, 23 Ind. App. 220, 55 N. E. 119, 77 Am. 
St. Rep. 423; Commercial Fire Ins. Co. v. Morris & Co., 105 Ala. 498, 18 
South. 34; Home Ins. Co. v. Adler, 71 Ala. 516; Boice v. Thames and 
Mersey Marine Ins. Co., 38 Hun (N. Y.) 246. The course of dealing be- 
tween the parties with reference to insurance premiums affords some 
basis for the inference that definite terms of payment of the premium 
upon the alleged contract of insurance was not exacted by the insurer’s 
agent, and that there was a tacit or implied ‘understanding that credit 
should be extended. 


The testimony upon which the plaintiff relies to establish the terms 
of the alleged contract is silent as to the duration of the risk; it is not 
stated that the agent Guile agreed to write it for five years or for any 
other definite term. In spite of the absence of specific testimony upon 
that point, the alleged contract of insurance might be enforced, if* the 
intention of the parties as to the duration of the risk could be gathered 
from the circumstances in evidence. Concordia Fire Ins. Co. v. Heffron, 
8&4 Ill. App. 610. Home Ins. Co. v. Adler, supra. The only circumstance 
that could throw light upon the matter is the fact that the policy issued 
in September, 1915, and later canceled, was for five years, and that the 
prem‘um thereon was approximately the same as the amount of premium 
which the plaintiff’s husband testified was mentioned in the conversation 
in April, 1916. There was .no testimony, however, that reference was 
made to the previous policy during that conversation, or that anything 
was said to the effect that the contract which they were then discussing 
should be upon the same terms as the canceled policy. 


The conversation upon which plaintiff relies to establish the alleged 
parol contract occurred in April, 1916, while the property was destroyed 
by fire in December, 1917. According to the plaintiff’s own evidence, she 
made no demand for the policy which she claimed the insurance agent 
agreed to issue, nor did she make an inquiry in regard to it, until No- 
vember 30, 1917. The proof adduced was, in our opinion, too vague to 
justify a finding, even by inference, that a complete contract was entered 
into to insure the property for any certain time. Cleveland Oil & Paint 
Mfg. Co. v. Norwich Union Fire Ins. Society, supra; Strohn v. Hart- 
ford Fire Ins. Co., 37 Wis. 625, 19 Am. Rep. 777. 

[5, 6] Another element of the plaintiff’s case was the effect of the re- 
moval of the insured property to Platte county upon her rights under the 
alleged contract of insurance. The plaintiff, in her petition, alleged that 
the insurance company agreed to issue its usual form of policy in con- 
formity with the parol contract. The policy probably would have con- 
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tained an express provision relative to the location of the property and 
invalidating the insurance in case of removal without the insurer’s con- 
sent. But no such stipulation of the company’s ordinary form of policy 
was pleaded or offered in evidence. The plaintiff, however, by pleading 
that in November, 1917, she gave notice of the removal and requested 
that the insurance be made to cover the property in Platte county, con- 
ceded that it was necessary to her right to recover to show, either that the 
defendant consented that the insurance should cover the property in its 
new location, or that, by its conduct after receiving notice of its removal, 
the defendant waived its r.ght to claim a forfeiture of the insurance on 
that ground. 

That such right of forfeiture may be waived by the duly authorized 
agent of the insurer is well established. Burlington Ins. Co. v. Campbell 
& Talbot, 42 Neb. 208, 60 N. W. 599. It is not indispensable to recovery 
for the loss of goods insured after their removal to a different place that 
consent should have been first obtained for the removal; subsequent rati- 
fication and consent by the insurer, with knowledge of the facts, is equival- 
ent to precedent consent. Williamsburg City Fire Ins. Co. v. Cary, 83 
Ill. 453. 

{f there was a valid contract to insure, and the plaintiff thereafter 
notified the defendant’s authorized agent of the removal of the property, 
requesting that the insurance be made to cover it in its new location, and 
the defendant’s agent promised to transfer the insurance, those facts 
would be sufficient to constitute a waiver. The testimony for the plaintiff 
as .o such facts is controverted; but, in determining whether the waiver 
was established by sufficient evidence, this court is required to adopt the 
pla ntiff’s version of the facts. After receiving notice of the removal, 
the insurer could not lead the insured to believe that it was willing to 
cont nue the risk, remain quiescent until after the property had been de- 
stroyed by fire, and then claim that the insurance was forfeited. After 
no..ce of removal under such circumstances, it would be incumbent upon 
the insurer affirmatively to rescind the contract and cancel the insurance. 
Wi'liamsburg City Fire Ins. Co. v. Cary, supra; Cooper v. German- 
American Ins. Co., 96 Minn. 81, 104 N. W. 687. 


[7] The only question with regard to the alleged waiver is whether 
it was within the scope of Guile’s authority as agent to bind the defend- 
ant by consenting to the transfer, and whether notice to him was notice 
to the defendant. The principal is bound by the acts of his agent within 
the apparent scope of the agent’s authority. Guile was agent with au- 
thority to issue policies of insurance. He testified that, in case the policy 
had been issued by him in Lincoln and the insured moved to another city 
or town, he was authorized to transfer the insurance, but not in case 
the insured removed to a farm. It was not shown that this restriction 
upon his authority ever had been brought to the knowledge of the plaintiff. 
Guile testified that, on one occasion when the plaintiff’s husband spoke 
to him about insurance, he told him he was not authorized to write in-_ 
surance in Platte County, but not that he could not transfer insurance 
already written. So far as apeared to the plaintiff or her agent, Guile was 
authorized to transfer the insurance. The defendant is in no position 
to maintain that Guile was without apparent authority to consent to the 
transfer. Whether he did in fact consent was a question for the jury, 
and there was, we think, sufficient evidence to wararnt its submission, 
provided there had béen sufficient proof to establish the alleged parol 
contract of insurance in April, 1916. 

[8] In the instructions given by the trial court appears the following: 


“If the evidence satisfies you that the agent of defendant, or of said 
Fidelity Underwriters, received said $10 payment upon the understand- 
ing that it was in part payment for insurance upon said goods and piano 
in Platte county, the plaintiff will be entitled to recover from the defend- 
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ant. On the other hand, if you believe from the evidence that said $10 
payment was for cred:t on the real estate policy, then the plaintiff would 
not be entitled to recover in this action.” 

The principal issues in the case were: First, whether the insurance 
contract was made in April, 1916, as alleged; and, second, whether, in 
the event the evidence was sufficient to establish the contract, the defend- 
ant agreed to transfer the insurance to cover the property in Platte county. 
The alleged payment in November, 1917, had a bearing upon these issues, 
but was not eonclusive of them. In directing the jury to base their 
verdict upon their finding upon the question of the premium payment 
alone, the instruction was erroneous, and upon a retrial should not be 
given. 

Because of the deficiency of proof to establish the alleged contract, 
as well as for error in the instruction referred to, we recommend that the 
judgment be reversed and the cause remanded for further proceedings. 


Per CuriAM. For the reasons stated in the foregoing opinion, the 
judgment of the district court is reversed, and the cause remanded for 
further proceedings, and this opinion is adopted by and made the opinion 
of the court. 

Reversed and remanded. 


LEVINTON et al. v. OHIO FARMERS’ INS. CO. OF LEROY, OHIO. 
(Supreme Court of Pennsylvania. May 26, 1920.) 
110 Atlantic Reporter 295. 


1. INSURANCE—LOSS MUST BE BROUGHT FAIRLY WITHIN 

CONTRACT. 

Recovery on a fire policy can be had only when the loss is brought 
fairly within the terms of the contract, or by reasonable intendment 
covered by it. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—DOUBT IN MEANING RESOLVED IN FAVOR 
OF ASSURED. 


If doubt exists as to the meaning of a contract of fire insurance, it 
should be resolved in favor of the assured rather than in the interests of 
the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—PROPERTY DESTROYED BY FIRE HELD NOT 
COVERED. 


A policy of fire insurance covering “broom corn, their own or held in 
trust or on consignment or sold but not removed, contained in Frame 
Warehouse Building detached about one hundred feet from factory build- 
ing,” held not to cover broom corn taken from such warehouse and placed 
in a new warehouse about 100 feet distant. the old warehouse being torn 
down and a smaller one constructed in its place; broom corn being divided 
between the two new warehouses. 


(For other cases, see Insurance, Dec. Dig. § 165.) 
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4. INSURANCE—FIRE INSURER NOT ESTOPPED BY OPINION 
OF AGENT AS TO PROPERTY COVERED. 


An assurance by a counterman in the insurance office of a subagent 
that “the form was broad enough to cover any warehouse around there, 
that is a frame warehouse,” “eld nothing more than expression of an 
opinion as to broom corn covered by a fire policy, which was too general 
and indefinite to estop insurer from denying liability on broom corn moved 
from one warehouse to another. 


(For other cases, see Insurance, Dec. Dig. § 388[2].) 


5. INSURANCE—INSURER ESTOPPED BY AUTHORIZED ACTS 
OF AGENTS AND ACTS OF GENERAL AGENTS. 


A fire insurance company may be estopped by the authorized acts 
of its agents and by the misrepresentations of its general agents. 


(For other cases, see Insurance, Dec. Dig. § 373[1].) 


Appeal from Court of Common Pleas, Philadelphia County. Norris 
S. Barrat, Judge. 

Action by William and J. Levinton, trading as the Union Novelty 
Manufacturing Company against the Ohio Farmers’ Insurance Company 
of Leroy, Ohio. Judgment for defendant, and plaintiffs appeal. Affirmed. 


Argued before Brown, C. J., and Moschzisker, Walling, Simpson, 
and Kephart, JJ. 


Arthur S. Arnold, of Philadelphia, for appellants. 
Albert L. Moise and Horace M. Schell, both of Philadelphia, for 
appellee. 


KeEPHART, J. Plaintiff owned a broommaking plant, which, at the time 
the pol’c’es herein sued on were taken out, consisted of a factory, a 
small bleaching house, and a large warehouse 30 by 150 feet, the latter 
building situate about 100 feet from the factory building. Insurance was 
placed on a part of this property by the defendants, the policies covering 
all “merchandise, stock, materials and supplies, chiefly broom corn, their 
own or held in trust or on consignment or sold but not removed, contained 
in Frame Warehouse Building detached about one hundred feet from 
Factory Building, Acto, Camden County, New Jersey.” 

In February, 1918, because of its defective condition, the warehouse 
was torn down and two smaller buildings erected; No. 1, situate on the 
site of the old building, and No. 2, located about 100 feet from No.1 and 
about the same distance from the factory building. During the period 
of construction, the broom corn was removed to nearby barns, and upot: 
the completion of the buildings it was returned to the new warehouses. 
No. 1 contained the broom corn for immediate use, and No. 2 that for 
storage. When the broom corn was deposited in barns during the con- 
struction, the change on the policies was provided for by a writing called 
a “binder,”and, when the new warehouses were completed, the binders 
were removed and specific insurance was taken out on No. 2. With regard 
to No. 1, the old policies were put in force “to cover as originally written.” 
Later, the contents of building No. 2 were destroyed by fire, and it is 
claimed that the loss was covered by the original policies of insurance, 
containing the above clause, or thatthe company was estopped from assert- 
ing the contrary, because of statements made by the counterman, an 
employee of the defendant’s subagent. 

[1-3] To determine whether the policies insuring merchandise in the 
premises herein mentioned (issued when such merchandise was contained 
in a building situated as described) will cover a part of the same mer- 
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chandise contained in another building (erected as above stated subsequent 
to the issuance of the policies), regard must be had to the meaning of the 
language employed,, the apparent purposes of the parties, the situation 
and uses of the property, and the nature of the contract as evidenced 
by the policy. Recovery can be had only when the loss is brought fairly 
within the terms of the contract or by reasonable intendment covered by 
it. If doubt exists as to the meaning it should be resolved in favor of the 
assured, rather than in the interests of the insurer. The Standard Policy 
Act does not modify this principle, as the subject-matter’ of insurance is 
expressed ‘n the language of the insuerer. The plain provisions of the 
policy insured broom corn, contained in the frame warehouse building 100 
feet from the factory building. This language is clear and unambiguous 
and cannot be construed to mean otherwise than what it says. Had it been 
an agreement of sale, it could hardly be contended that it would include 
broom corn in another building. If it was not the continuing presence of 
the broom corn in the building mentioned, why the necessity of adding the 
words “but not removed” after “broom corn * * * held in trust or on 
consignment or sold,” and why was authority given to make additions, 
alterations, and repairs to the building and this policy to cover the same 
(broom corn), if the insurer did not intend to limit its liability to broom 
corn contained in the frame warehouse building detached about 100 feet 
from the factory building? The language was not merely descriptive of 
the subject-matter, but the words used, w:th other facts quoted, make it 
a direct provision, not only as to location at the time of insurance, but also 
that the thing insured would continue to remain there. Lycoming County 
Ins. Co. v. Updegraff, 40 Pa. 311; Haws v. St. Paul F. & M. Ins. Co., 130 
Pa. 113, 15 Atl. 915, 18 Atl. 621, 2 L. R. A. 52; Harris v. Royal Canadian 
Ins. Co., 53 Iowa, 236, 5 N. W. 124. It may be that a policy can be framed 
so that statements with regard to the use and character of the building will 
be merely descriptive or an identification of the risk at the time of insur- 
ance, and not a warranty that there shall be no change during the life of 
the policy (Wood on Insurance, 444, 446), but this is not such a case, as 
the primary object was the insurance of the merchandise as it was con- 
tained in such building. 

[4, 5] When the broom corn was returned from the barn and the bind- 
ers canceled, appellant was assured by the counterman, an employee of the 
defendant’s subagent, that “the form was broad enough to cover any ware- 
house around there, that is a frame warehouse.” This language, it is con- 
tended, estopped the defendant from asserting that warehouse No. 2 was 
not within the policies of insurance. One would scarcely consider the 
language as an expression of a considerate judgment on a question of so 
much importance. There was no limit as to the location of the warehouses. 
It might have included such houses at any place in Acto. It in no way 
considered the risk or hazard to be encountered, and whether the company 
Was assuming more or less by reason of the location of the warehouse. 
The language used is nothing more than the expression of an opinion. 
Smith v. West Branch Mutual Fire Ins. Co.. 31 Pa. Super. Ct 29; Hottner 
vy. Aachen & Munich Fire Ins. Co., 31 Pa. Super. Ct. 461; Devaney v. North- 
western National Ins. Co., 64 Pa. Super. Ct. 510. Moreover, the plaintiff 
was put on notice by the policy itself when it said that— 

“No officer, agent or other representative of this company shall have 
power to waive any provision or condition of this policy except such as by 
the terms of this policy may be the subject of agreement indorsed hereon 
or added hereto; and as to such provisions and conditions no officer, agent 
or representative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver, if any, shall be 
written upon or attached hereto, nor shall any privilege or permission 
affecting the insurance under this policy ex:st or be claimed by the insured, 
unless so written or attached.” 

The company may be estopped by the authorized acts of'its agents and 
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by the misrepresentation of its general agents. Mentz v. Armenia Fire Ins. 
Co., 79 Pa. 478, 21 Am. Rep. 80; Wachter v. Phoenix Assurance Co., 132 Pa. 
428, 19 Atl. 289, 19 Am. St. Rep. 600; Light v. Countrymen’s Mutual Fire 
Ins. Co., 169 Pa. 310, 32 Atl. 439, 47 Am. St. Rep. 904; Highlands v. Lurgen 
Mutual Fire Ins. Co., 177 Pa. 566, 35 Atl. 728, 55 Am. St. Rep. 739. Smith 
v. West Branch Mutual Ins. Co., supra. But it is not contended that the 
acts of the subagent’s counterman were authorized (American Underwri- 
ter’s Assoc. v. George, ¥7 Pa. 238; Marland v. Royal Ins, Co., 71 Pa. 393, 
397), or that there was a misrepresentation by the general agent, and, if 
we assume in th.s case that it might be done, it certainly was not done by 
the use of such general and indefinite language as here employed. Nor do 
we consider the adjustment of the terms as an assertion of the acceptance 
of the policies under conditions that could apply only to both new buildings. 
No. 1, and building No. 2 and when the binders were canceled the indorse- 
ment on the policies read, “Policy to cover as originally written.” This 
covered the broom cori in the warehouse as first described and after- 
wards rebuilt. The rerating did not affect the insurer’s liability as first 
undertaken. The offer to prove by custom that the policy covered contents 
of building No. 2 was properly rejected. There was nothing on the rec- 
ord to show that the counterman or subagent had authority to waive by 
parol the conditions of the policy, nor was there any attempt to prove such 
custom. As the record stood, it was not error to reject the offer. 
The judgment is affirmed. 


LEVINTON et al. v. NORTH BRANCH FIRE INS. CO., SUNBURY, 
PA. 


(Supreme Court of Pennsylvania. May 26, 1920.) 
110 Atlantic Reporter 297. 


Appeal from Court of Common Pleas, Philadelphia County; Henry 
N. Wessel, Judge. 


Action by William and J. Levinton, trading as the Union Novelty 
Manufacturing Company, against the North Branch Fire Insurance Com- 


pany, Sunbury, Pa. Judgment for defendant, and plaintiffs appeal. Af- 
firmed. 


Argued before Brown, C. J., and Moschzisker, Walling, Simpson, and 
Kephart, JJ. 


Arthur S. Arnold, of Philadelphia, for appellants. 


Albert L. Moise and Horace M. Schell, both of Philadelphia, for ap- 
pellee. 


Kepuart, J. For the reasons given in the opinion, this day filed, in 
the case of William and J. Levinton, trading as Union Novelty Manufac- 
turing Co., Appellant, v. Ohio Farmers’ Insurance Co. of Leroy, Ohio, 110 
Atl. 295, the judgment of the court below is affirmed. 
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GINNERS’ MUT. UNDERWRITERS’ ASS’N v. FISHER et at. 
(No. 1658.) 


(Court of Civil Appeals of Texas. Amarillo. April 28, 1920. On Motion 
for Rehearing, June 2, 1920.) 


222 Southwes.ern Reporter, 285. 


1. INSURANCE—ENTIRE CONTRACT MAY BE ORAL, THOUGH 
APPLICATION WRITTEN. 


An insurance contract may be entirely oral and is not objectionable as 
varying the terms of the written application for insurance. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE—DISTRIBUTION AMONG ITEMS OF PROPERTY 
AT INSURED’S REQUEST HELD NOT A COUNTER OFFER. 


Where an applicant for fire insurance covering a cotton gin agreed 
with a soliciting agent that the company should distribute the insurance 
in the policy among various items of property particularly described there- 
in, and the company did so and sent the policy to the applicant, such appor- 
tionment, if fairly made, could not, especially upon insurer’s insistence, pre- 
vent the policy from being an acceptance instead of a counter offer to in- 
sure. 


(For other cases, see Insurance, Dec. Dig. § 130[3].) 


3. INSURANCE—THAT POLICY PROVIDES FOR PAYMENT TO 
LIENORS HELD NOT TO MAKE IT COUNTER OFFER IN- 
STEAD OF ACCEPTANCE. 


Where an application for fire insurance covering a cotton gin did not 
directly specify that loss was to be payable to lienors as their interests 
might appear and the policy as written provided for payment of loss to 
such lienors, such fact did not make the policy a counter offer not binding 
until acceptance by insured; there being no variance in fact between. the 
application and the policy, and the application not being presumed to con- 
tain all the details of the policy. 


(For other cases, see Insurance, Dec. Dig. § 130[3].) 


4. INSURANCE—RETENTION OF FIRE POLICY WITHOUT OP- 
POSITION BEYOND REASONABLE TIME HELD ACCEPT- 
ANCE, 


Where a fire insurance policy was delivered to insured for his accept- 
ance, as insurer claimed, and was retained by insured without objection 
beyond a reasonable time, such retention constituted an acceptance of the 
policy, even if the policy be construed to constitute a counter offer and 
not an acceptance of an offer contained in the application for insurance. 


(For other cases, see Insurance, Dec. Dig. § 130[7].) 


5. INSURANCE—WAIVER OF PAYMENT OF PREMIUM BY IN- 
SURER HELD FOR JURY. 


In an action on a fire insurance policy covering a cotton gin, where 
it appeared that the policy had been delivered together with a bill for 
the first premium which had not been paid prior to the fire, evidence held 
to make the issue of waiver of payment by insurer a question for the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
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6. INSURANCE—PAYMENT OF FIRST PREMIUM WAIVED BY 
UNCONDITIONAL DELIVERY OF POLICY. 


Unconditional delivery of a policy, by its terms requiring payment of 
the premium as a condition precedent to its taking effect, is sufficient to 
constitute a waiver of such term; it being presumed from such delivery 
that the insurer intended to extend at least a temporary credit to insured. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


7. INSURANCE — DELIVERY OF POLICY HELD NOT MADE 
CONDITIONAL BY AGREEMENT TO RETURN POLICY IF 
NOT SATISFACTORY. 


Where a fire insurance policy was delivered to insured on condition 
that it should be promptly returned if not satisfactory, with bill for pre- 
mium inclosed with request for remittance if the policy was satisfactory, 
the condition was not one of payment and did not have the effect of mak- 
ing the delivery of the policy conditional. 


(For other cases, see Insurance, Dec. Dig. § 136[3].) 


Error from District Court, Collin County; T. E. Wilcox, Judge. 

Action by R. C, Fisher against the Ginners’ Mutual Underwriters’ 
Association. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


Locke & Locke, of Dallas, for plaintiff in error. 
White, Cartledge & Wilcox, of Austin, and E. W. Merritt, of Mc- 
Kinney, for defendant in error. 


Boyce, J. Defendant in error, R. C. Fisher, brought this suit, on a 
fire insurance policy, issued by the plaintiff in error, the Ginners’ Mutual 
Underwriters’ Association, insuring a gin owned by the said R. C. Fisher 
against loss by fire. The defendant pleaded that it was not liable because 
there was no completed contract of insurance, in that the policy of insur- 
ance referred to as being issued bv it had not been accepted by the plain- 
tiff, and further because it was provided by the terms of the application. 
for insurance, the by-laws of the association, and the policy itself, that 
the insurance “should not become effective until the -premium is paid,” 
and the said premium had not been paid on the policy issued, as required. 
The plaintiff, in a supplemental petition, alleged that the said policy was 
delivered and accepted by him so as to become a completed and binding 
contract, and the defendant waived the provision of the contract requiring 
prepayment of the premium. The policy contained a provision that loss 
should be payable to the Walter Tipps Company and the Gillett Gin 
Company, as their interests might appear. Such parties held liens on 
parts of the property and were brought into the suit for the purpose of 
having their interests determined. Judgment was rendered for the amount 
of the face of the policy and part of the judgment made payable to one 
of the said lienholders, the other one disclaiming. 

On August 23, 1916, the insurance association’s agent approached the 
said R. C. Fisher, and solicited insurance on his gin, situated at Frisco, 
Tex. The said agent was only a soliciting agent and could not himself 
write the insurance, his duties being to secure applications for insurance 
and transmit them to the company for issuance of the policy thereon in 
the event the application should be approved. The said R. C. Fisher 
signed and delivered to the said agent a- written application for insurance. 
This application did not state the rate of the premium, the amount of in- 
surance desired, nor how it was to be distributed as to the buildings and 
the machinery therein, which were to be covered in separate items by the 
policy. There were no blanks in the form of the insurance application 
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for such statements. The application did contain questions, answers to 
which were filled in by the said Fisher and the agent, which called for 
a description of the various items of property to be covered by insurance, 
the value thereof, etc. The application also called for information as to 
liens on the property and the names of the holders thereof. The solicit- 
ing agent informed plaintiff that the company would not insure the prop- 
erty for more than $5,000, and it was understood in effect that the policy 
was to be for this amount if the company was willing to insure it for 
said sum. It was also understood that the company would distribute the 
insurance in the policy that would be issued. The agent informed the 
plaintiff that the rate would be about 3 per cent. A form of the policy 
which was subsequently issued was written on the same paper with the 
application and preceded it. This form of policy purported to be a 
“standard fire insurance policy form.” The application was forwarded 
to the secretary of the company at Tyler, Tex., by the soliciting agent, in 
a letter written by him, which contained the statement that the applicant 
wanted $5,000 insurance, and which gave a description of the property 
and the value of the items thereof. The secretary of the company there- 
upon issued a policy on the property for $5,000, distributing the amount 
on various items of the property, particularly described in the policy. 
The rate named in the policy was 3 per cent. It was dated August 24, 
1916, and was for the term of one year from date. A description of the 
items of property with the statement of the amount of insurance thereon 
was contained in a sheet termed “Cotton Gin Form,” attached to this pol- 
icy. This form contained an agreement that the loss should be payable 
to the Walter Tipps Company and Gillett Gin Company, as their interests 
might appear, and also contained other warranties in respect to providing 
means for the protection against and control of fire on the premises. 
This form was not attached to the form of policy on the application at 
the time it was signed by Fisher. The secretary of the company sent this 
policy, duly signed and attested, to the plaintiff, by mail, on August 28th, 
and inclosed therewith a letter addressed to the plaintiff of said date, 
reading as follows: 

“We have your application of the 23rd instant to our Mr. Allison, 
and in reply we are handing you herewith policy No. 41649, for $5,000.00, 
for the year ending August 24, 1917, and bill for the premium, $150.00, 
which amount you will please remit to us if the policy is satisfactory; if 
it is not satisfactory kindly return it promptly and oblige.” 

The bill referred to was in part as follows: 


Statement. 


Tyler, Tex., August 24, 1916. 
Mr. R. C. Fisher, Frisco, in account with the Ginners’ Mutual of 
Texas, for fire insurance policy No. 41649, for $5,000.00. 
To premium due on above policy, $150.00. 


The policy was duly received by the plaintiff. He was very busy at 
the time and merely glanced over a part of it, but considered it satisfac- 
tory, and placed it on his desk as a reminder that he should remit the 
premium when he should have the time to attend to it. Remittance was 
not made, and no further communication passed between the parties until 
the gin was destroyed by fire September 17th. The jury found in answer 
to special issues submitted that the policy was accepted by plaintiff as 
satisfactory; that he received and inspected the policy and intended to 
keep it and pay the premium thereon; and that the defendant waived the 
prov'sion of the policy to the effect that it should not become a binding 
contract upon either party until the first premium was paid, and intended 
to extend credit to plaintiff for the premium due if said policy was satis- 
factory and accepted by plaintiff, upon its receipt. 
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The ass'gnments presented are to the effect that there was no evi- 
dence sufficient to authorize the submission of any issue to the jury, and 
that the plaintiff in error was entitled to a peremptory instruction for the 
reasons a!ready referred to in the statement of the pleading: (1) That 
there was no completed contract; and (2) that the policy was not effec- 
tive because the prem‘um had not been paid. The argument made in sup- 
port of the first contention is that the offer made by the plaintiff in the 
application for insurance was not sufficiently definite to create a contract 
by the mere acceptance thereof, because such offer did not contain the 
essentials of a definite contract, ‘n that the amount of insurance, the 
rate, the distribution thereof on the specific items and the beneficiaries, 
were not stated; that the policy therefore constituted an offer because it 
first contained definite provis‘ons as to elements on which it was essen- 
tial that the minds of the parties should meet before a contract could be 
made, and also because the policy varied from the terms of the offer; 
that since the policy was not the acceptance of an offer, but the offer it- 
self, it was necessary that it be accepted and such acceptance communi- 
cated to the insurance company before the contract could be completed. 
If we are to be confined to the written application to ascertain the terms 
of the offer, it is true that the application does not contain a'l of the es- 
sential terms of the contract, so that its mere acceptance might complete 
the contract; but we think that the oral understanding had between the 
plaintiff and the soliciting agent may be considered as a part of the appli- 
cation. There is no requirement ot law that the application for insurance 
be in writing. Cooley’s Briefs on Insurance, p. 409, and Supplement, § 


409a 


{1, 2] It is well that settled ‘n this state that the entire insurance 
contract may be oral. Such oral understandings are not objectionable 
because they vary the terms of the written application in this case, since 
they were in reference to matters with which the application did not at- 
tempt to deal; and the very fact that the application contains no reference 
to essential elements of the contract shows that it was not intended to be 
the sole expository of the negotiations for insurance up to the point of 
communication of the application, or offer for insurance, to the com- 
pany. The understanding that the applicant wanted insurance in the sum 
of $5,000, that the company was to distribute the amount of insurance 
on the various items of property, the description of which with its value 
was given in the application, and that the rate of insurance would be 
about 3 per cent., are therefore to be taken as a part of the application. 
But plaintiff in error insists that the agreement that the company should 
distribute the insurance would prevent the policy which did so apportion 
the insurance from being an acceptance. We do not think so if the ap- 
portionment were fairly made, and it certainly would not be permissible 
for the company to insist that it was not. 

[9] The plaintiff in error also contends that the provision for pay- 
ment of loss to the Walter Tipps Company and the Gillett Gin Company 
as their interests might appear, is at variance from the terms of the 
offer and constitutes the policy a counter offer. The policy was delivered 
as being in compliance with the offer, and it might again be answered 
that the plaintiff in error cannot with good grace claim that its terms 
constitute a variance from the terms of the offer. But we do not think 
it is necessarily a variance. The application is not presumed to contain 
the details of the provisions of the policy. 


“The application is for such insurance on such terms and condi- 
tions as, in view of the particulars submitted the company sells. It is 
to be presumed that, as in other cases, the purchaser has made himself 
acquainted with what he is purchasing. On the delivery of the policy, 
therefore, the contract becomes complete without any further assent on 
the part of the insured. Possibly, if the policy contains any extraordi- 
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nary provisions such as are not generally or often found in polic‘es, the 
insured on receiving it might have a right to rescind.” Commonwealth 
Mutual Fire Insurance Co. v. Knabe, 171 Mass. 265, 50 N. E. 516. 


[4] The provision for loss payable to lienholders is not unusual, 
and, when the application disclosed the existence of such lienholders, the 
applicant might be held to have impliedly assented to the insertion in the 
policy of such provision as the company usually inserted in the policy in 
such cases. Our statutes provide that the insurance commission shall es- 
tablish, and the insurance company shall use uniform policies, applicable 
to the various risks. Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4891. 
This provision of the statute would, we take it, apply to mutual com- 
panies, article 4907k. If this be true, it is to be presumed that the form 
used, including this provision of the policy, was that prescribed by the 
insurance commission, and that all the parties contracted in reference to 
it. But, even if the terms of the offer were incomplete, because the mat- 
ter of the apportionment of the insurance was left to the company, or if 
it be true that the policy did not conform strictly to the terms of the 
offer, yet we think that the retention of the policy without objection and 
beyond a reasonable time would constitute an acceptance thereof. Joyce 
on Insurance, §§$ 55b, 66g, 661; Cooley’s Briefs on Insurance pp. 457 and 
459; same sections in Supplement; Ribble v. Roberts, 180 S. W. 620; 
Sheldon v. Atlantic Fire Insurance Co., 26 N. Y. 460, 84 Am. Dec. 213; 
Swing v. Marion Pulp Co., 47 Ind. App. 199, 93 N. E. 1004; Remmel v. 
Griffin, 81 Ark. 269, 99 S. W. 70. The policy was sent to plaintiff on his 
order and as in fulfillment of its terms. Under such circumstances, the 
applicant for the policy is not in the same position as one to whom goods 
have been sent without solicitation on his part, as suggested by plaintiff 
in error in argument; but his position is analogous to that of the pur- 
chaser to whom goods have been sent on order, in which case the recipi- 
ent of the goods is bound to object within a reasonable time to the goods 
as not meeting the requirements of his order. otherwise the silent reten- 


tion of them will be considered as an acceptance. Mechem on Sales, §§ 
1374 and 1380. 


[5-7] As to the other proposition relied on by appellant, that the pol- 
icy was not effective because the premium was not paid, we think the evi- 
dence sufficient to make an issue of waiver. The application and policy 
contained the provision as p'eaded, but it is not questioned that this pro- 
vision of the application and the policy might be waived, and the authori- 
ties all agree that the unconditional delivery of the policy, which by its 
terms required payment of the premium as a condition to its taking ef- 
fect, is sufficient to constitute a waiver of such term; it being presumed 
from such delivery that the insurer intended to extend at least a tem- 
porary credit to the insured. United Benefit Association v. Lawson, 133 
S. W. 907; 25 Cyc. pp. 726, 727; Joyce on Insurance, §§ 76 and 79; 
Cooley’s Briefs on Insurance, pp. 482 and 507, and Supplement, §§ 482 
and 507. But the plaint:ff in error contends that the delivery was con- 
ditional. We must look to the terms of the letter accompanying the de- 
livery to determine whether this is true, for, if the provision in the policy 
itself made the delivery cond'tional then there could never be an uncon- 
ditional delivery of such policy, and the rule stated would be a futile 
announcement. We have already quoted the letter referred to. The only 
condition is not one of payment. As we have seen, a retention of the 
policy beyond a reasonable time completes the delivery and acceptance. 
The inclosing of the bill for the premium, with the request that re- 
mittance be made if the policy is satisfactory, is not a statement of condi- 
tion of delivery itself. It is merely a request for payment of the premium 
that would become due upon the complete acceptance of the policy. We 
think this issue was properly one for submission to the jury. Sheldon v. 
Atlantic Fire Insurance Co., supra. 
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These holdings, as announced, dispose of all the assignments of error, 
and result in the affirmance of the judgment. 


On Motion for Rehearing. 

We may possibly have been mistaken in the conclusion that the pro- 
visions of article 4891, R. S., are applicable to mutual companies. See 
Vernon’s Sayles’ Ann. Civ. St. 1914, arts. 4907k and 4902. The conclusion 
is not essential to a decision of the case, and we withdraw it. 

We are of the opinion that we correctly disposed of the ass'gnments 
in our former consideration of the case, and the motion for rehearing will 
be overruled. 


HOME INS. CO. et al.v. FLEWELLEN. (No. 6154.) 


(Court of Civil Appeals of Texas. Austin. March 3, 1920. Rehearing 
Denied Apr‘l 28, 1920.) 


221 Southwestern Reporter 630. 


1. INSURANCE — PROVISIONS AS TO INVENTORIES AND 
BOOKS ARE PROMISSORY WARRANTIES, AND MUST BE 
SUBSTANTIALLY COMPLIED WITH. 


Provisions of an insurance policy on a stock of goods requiring in- 
sured to take, preserve, and produce inventories and to keep books are 
promissory warranties, and, unless the law has been changed by statute, 
a failure to comply with either will render the policy void, but a substantial 
compliance is sufficient. 


(For other cases, see Insurance, Dec. Dig. § 335[1].) 


2. INSURANCE — FAILURE TO PRODUCE INVENTORY MIS- 
PLACED BY BANK WITH WHICH IT WAS LEFT NOT A 
BREACH OF WARRANTY. 

Under a provision of an insurance policy requiring insured to take 
inventories and preserve and produce them after a fire, the failure to 
produce an inventory which was left at the bank with which insured did 
business, and was misplaced by it, and could not be found, did not avoid 
the policy, where a later inventory was produced, and invoices and account 
sales showing purchases of sales before and after such inventories to the 
time of the fire were produced. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


3. INSURANCE—SLIPS ON WHICH ACCOUNTS WERE KEPT 
HELD TO SATISFY WARRANTY AS TO KEEPING BOOKS; 
“BOOK OF ACCOUNT.” 

Where insured kept accounts of certain sales on pad slips placed 
on a spindle and recorded each sale on the cash register, and each day 
compared the slips with the sales as indicated by the cash register, and 
added the items on an adding machine, the pad slips, cash register items, 
and adding machine slips, when pinned together and preserved, satisfied 
a provision of an insurance policy requiring the keeping of books, though 
they were not technically “books of account.” 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


(For other definitions, see Words and Phrases,, First and Second 
Series, Book of Account.) 
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4, INSURANCE — WARRANTY AS TO BOOKS OF ACCOUNT 
SATISFIED BY BOUND INVOICE BOOK AND CHECK BOOK 
. STUBS. 


Where insured kept invoices in a bound invoice book and a record of 
certain purchases of the stubs of his bound check book, the invoice book 
and check book constituted a substantial compliance with the provision 
of the policy requiring the keeping of books of account. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


Error from District Court, Bell County; F. M. Spann, Judge. 
Action by F. C. Flewellen against the Home Insurance Company and 
others. From a judgment for plaintiff, defendants bring error. Affirmed. 


Thompson, Knight, Baker & Harris and Will Thompson, all of 
Dallas, for plaintiffs in error. 

Winbourn Pearce, of Temple; and A. L. Curtis, of Belton, for de- 
fendant in error. 


Findings of Fact. 


Jenkins, J. This was a suit upon three policies on the goods of the 
appellee, one issued to Bassel-Flewellen Produce Company September 17, 
1917, one to the same parties September 25, 1917, and one to the Flewellen 
Produce Company March 23, 1918. 

The Bassel-Flewellen Produce Company was a firm, composed of—— 
Bassel and appellee. Appellee bought Bassel’s interest in the business 
about October 1, 1917, and continued the business about the last of August, 
1917. As soon as their stock was rece‘ved, which was at the time the first 
policy was issued, a complete inventory was taken. This inventory was 
not preserved. 

When appellee bought out his partner, the two policies were duly assign- 
ed to him, and a second inventory was then taken. This inventory was left 
by appellee with the bank with which he was doing business, and the same 
was misplaced by the bank and could not be found, and produced to ap- 
pellant’s adjuster after the fire, nor upon the trial thereof. 

Appellee took another complete inventory June 18, 1918, which was 
produced to appellant’s adjuster and upon the trial hereof. 

All of the original stock. as well as all additional stock, except a few 
purchases in Temple to supply the demands of customers, was received in 
carload lots, and all invoices of same were preserved ‘n a bound invoice 
book, which was produced to appellant’s adjuster and upon the trial. 

A record of the purchases made in Temple, such as a few sacks of 
chops, was kept by appellee on the stubs of his bank book, which showed 
the amount of the item purchased, and when and from whom purchased, 
and what was paid for the same. These stubs were bound in a check 
book, and were produced to appellant's adjuster and upon the trial hereof. 

A portion of appe'lee’s sales. both before and after he bought out his 
partner, were made ‘n carload lots. An invoice in duplicate was made 
of all such sales. One copy was sent to the purchaser, and the other was 
pasted in appellee’s invoice book. Appe'lee also took bills of lading of all 
carload shipments, and kept copies of same in his invoice book. 

Appellee’s account sales, other than those in carload lots, were kept 
in this manner: When he made a sale. he noted the same on a pad kept 
on his desk, showing the date of the sale, the goods sold. and the price re- 
ceived for the same. These slips as they were made were torn off the pad 
and placed on a spindle. His sales were for cash, except to some con- 
tractors, who bought in large lots, and who called and paid for same on 
their pay days. Their names were placed on the pads, but the sa'es were 
recorded by the cash reg’ster when the cash was rece‘ved. Each cash sale 
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was recorded on the cash register at the time the same.was made. At the 
close of each day’s business, the cash sales, as indicated by the cash register, 
were compared with the pad slips showing such sales, and the items were 
added on an add’ng mach'ne. These pad slips, cash register items, and 
adding machine slips were pinned together at the close of each day’s busi- 
ness and placed in appellee's safe. They were all produced to appellant’s 
adjuster and upon the trial hereof. 

The invoices, bills of lad’ng, and bank book stubs showed the items 
and value of the goods received in the business from the beginning, as also 
from and after the taking of the last inventory, taken June 18, 1918. 


The account sales showed the ‘tems sold and the amount received for 
same from the beginning of the business, and also from and after the 
last inventory. In this way it was ascertained what would have been the 
amount of loss if sales had been at cost. This amount exceeded the loss. 
The evidence showed that all goods were sold at a profit, which, of course, 
increased the ‘amount of loss. 


Opinion. 

The issues of law raised by the facts of this case, as presented by the 
assignments of error. are: Did the appellee comply with the warranty 
clauses of the polices (a) in the matter of taking inventories; (b)in pre- 
serving the inventories taken, and producing them after the fire; and 
(c)in keeping books? 

[1] It is well sett'ed that these conditions in a policy are promissory 
warranties, and, unless the law in this regard has been changed by Ver- 
non’s Sayles’ Ann. Civ. St. 1914, art. 4874a, a failure to comply with either 
will render the policy void. It is equally well settled that only a substan- 


tial compliance must necessarily rest, to some extent, upon the facts of 
each case. 


A. We hold that the facts of this case. as hereinbefore set out, show 
that the warranty to taking inventories was complied with. Ins. Co. v. 
Walker, 210 S. W. 683; Ins. Co. v. Hardin, 151 S. W. 1154; Brown v. Ins. 
Co., 89 Tex. 590, 35 S. W. 1060. 


[2] B. Was the failure to preserve and produce the inventory of 
October 1, 1917, sufficient, under the acts of this case, to avoid the policies? 
We think not. In Assurance Co. v. Kemendo, 94 Tex. 373 (61 S. W. 1102), 


the court said: 


“The true doctrine upon that question is expressed in the case of 
Insurance Co. v. Kearney & Wyse [180 U. S. 132, 21: Sup. Ct. 326, 45 L. 
Ed. 460] in the following language: ‘We are of opinion that the failure 
to produce the books and inventory referred to in the policy means a 
failure to produce them if they are in existence when called for. or if they 
have been lost or destroyed by the fault, negligence, or design of the in- 
sured. Under any other interpretation of the policies the insured could 
not recover if the books and inventory had been stolen or if (they) had 
been destroyed in some other manner than by fire. although they had been 
placed in some secure place not exposed to a fire that would reach the 
store.” Applying the rule to this ‘case, if the inventory was not produced 
because it was lost or destroyed by some means not constituting fault, 
negligence, or design on- the part of the insured or his employee, and if 
the insured used ordinary care to preserve the inventory in accordance 
with the terms of the contract. then the failure to produce it would not 
work a forfe‘ture of the insurance policy.” 


In Ins. Co. v. Biggs, 216 S. W. 274, it was shown that the insured 
kept the inventory in his safe, but that J. W. Biggs, who we infer, was the 
uncle of the insured and one of the former owners of the store, but not 
an employee of the insured, took the inventory out of the safe, for purposes 
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of his own, without the knowledge or consent of the insured, and failed 
to put it back, by reason of which it was burned. It was held that the 
insured’s failure to produce the inventory did not render the policy void. 


The inventory of October 1, 1917, was left with appellee’s bank. This 
did not violate the warranty clause as to same. The loss of same by the 
bank shows that the failure to produce it after the fire was through no 
fault or negligence of appellee, for which reason the failure to produce the 
same did not render the policies void. 

In the instant case the failure to produce the inventory of October 1, 
1917, could not have worked any injury to appellant, for the reason that 
the appellee produced an inventory taken June 18, 1918, and invoices and 
account sales of all goods purchsed or sold from that date to the time of 
of the fire, July 26, 1918. Besides this, he furnished invoices of all goods 
with which the Bassel-Flewellen Company began business, invoices of all 
goods subsequently purchased, and account sales of all goods sold, so 
that there was no difficulty in arriving at the amount of the loss, to aid 
in which was the purpose in requiring inventories to be taken and kept. 

C. Did the appellee subsequently comply with the second warranty 
clause in reference to keeping his books? We have had considerable 
difficulty in answering this question satisfactorily to ourselves. 

[3] Technically speaking, the slips showing the items sold and the 
price, the cash register slips, and the adding machine slips were not 
books of account. But when they were all preserved and produced, as in 
the instant case, they were more reliable than any set of books would 
have been for the purpose for which books were required by the policy 
to be kept, namely, to show, among other things, the amount of goods that 
had been sold. These slips were the original data from which a bookkeeper 
would have posted his books, had he done so from day to day. In making 
such entries in books, there is always some chance of making errors in 
transcribing from the original sources. If the original memoranda can 
themselves be produced, this chance of error is eliminated. Of course, 
there is danger of such memoranda being lost, and hence for the preserva- 
tion of the data they contain prudence suggests that they be entered in 
bound books. In the instant case it was shown that none of such memo- 
randa had been lost. 

[4] We think that his invoices and the stubs of his bank books are 
sufficient to show all goods purchased by appellee. It was shown by the 
evidence that these invoices were kept in a bound book. as were also the 
stubs of the bank checks. This was a substantial compliance with the 
provision of the policies. Brown v. Palatine Ins. Co., 89 Tex. 596, 35 
S. W. 1060; Ins. Co. v. Padgitt, 42 S. W. 803; Kelley v. Ins. Co., 8 Tex. 
Civ. App. 227, 28 S. W. 1032; Ins. Co. v. Kemendo, 94 Tex. 373, 61 S. W. 
1102; Bank v. Cleland, 36 Tex. Civ. App. 478, 82 S. W. 337; Ins. Co. v. 
Masterson, 83 S. W. 50. 


We hold that appellee’s system of bookkeeping was a substantial 
compliance with the terms of the policy in this regard. 

We do not pass upon the issues as to whether article 4874a is ap- 
plicable to the facts of this case, for the reason that question is now 
pending on writ of error in the Supreme Court. It has been submitted, 
and doubtless will be decided by that court in a short time. 

For the reasons stated, we think the judgment of the trial court 
should be affirmed. 


Affirmed. 
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McPHERSON v. CAMDEN FIRE INS. CO. (No. 118-2983.) 
(Commission of Appeals of Texas, Section A. May 19, 1920.) 
222 Southwestern Reporter 211. 


5. INSURANCE—STATUTE AS TO BREACH OF IMMATERIAL 
PROVISIONS NOT APPLICABLE WHERE RISK IS AFFECT- 
ED. 


Laws 1913, c. 105, § 1 (Vernon’s Sayles’ Ann. Civ. St. art. 4874a), 
providing that no breach of “any of the warranties, conditions or pro- 
visions” of any fire policy, or application therefor, shall constitute a de- 
fense to a suit for loss thereon unless the breach contributed to bring 
about destruction of the property, held to have reference only to im- 
material provisions, the breach of which could in no way affect the 
merits of claims for losses under them, in view of section 3 and the 
title of the act. 


(For other cases, see Insurance, Dec. D'g. § 308.) 


6. INSURANCE—STATUTE AS TO BREACH OF IMMATERIAL 
PROVISIONS HELD NOT. APPLICABLE TO CERTAIN 
CLAUSES. 


Laws 1913, c. 106, § 1 (Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
4874a), making the breach of an immaterial provision of a fire policy not 
contributing to the destruction of the property no defense to suit thereon, 
held not applicable to the proof of loss clause of standard policy, the 
three-fourths value clause, the coinsurance clause, the incumbrance clause, 
or any other clauses, the breach of which could not bring about a loss 
by fire. 


(For other cases, see Insurance, Dec. Dig. § 308.) 


7. INSURANCE—BREACH OF IRON-SAFE CLAUSE HELD GOOD 

DEFENSE. 

Breach of the “iron-safe clause,” requiring inventory books, etc., 
to be kept in fireproof safe, required to be inserted in all policies covering 
stocks of merchandise by the -Fire Commission Act (Vernon’s Sayles’ Ann. 
Civ. St. 1914, arts. 4876a-4904), held a good defense in action on policy 
insuring stock of millinery, notwithstanding Laws 1913, c. 105, § 1 
(Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a), making breach of im- 
material provision in policy not contributing to loss no defense in action 
on policy; such statute having no application to the iron-safe clause. 


(For other cases, see Insurance, Dec. Dig. § 335[4].) 


8.INSURANCE—STATUTE AS TO BREACH OF IMMATERIAL 
PROVISIONS APPLICABLE ONLY TO BREACHES WHICH 
DID NOT IN FACT CONTRIBUTE TO LOSS. 


Laws 1913, c. 105, § 1 (Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
4874a), providing that breach of immaterial provisions of policy not 
contributing to the destruction of property shall constitute no defense in 
action on policy, held applicable only to those warranties and provisions 
the breach of which might have contributed to bring about the loss, but 
which in fact did not, and not to such provisions the violation of which 
could not have contributed to bring about the loss’in view of Insurance 
Act of 1903, and Fire Insurance Commission Act, §§ 18, 19 (Vernon’s 
Sayles’ Ann. Civ. St. 1914, arts. 4892. 4893). 


(For other cases, see Insurance, Dec. Dig. § 308.) 








314 Instirance Law Journal, Vol. 56. — [Sept., 1920. 


Error to Court of Civil Appeals of Fifth Supreme Jud‘cial District. 

Suit by Elestra McPherson against the Camden Fire Insurance 
Company. Judgment for defendant was affirmed by the Court of Civil 
Appeals (185 S. W. 1055), and plaintiff brings error. Affirmed. 


Seay & Seay, of Dallas, for plaintiff in error. , 
Thompson, Knight, Baker & Harirs, and Will C. Thompson, all of 
Dallas, for defendant in error. 


Taylor, J. Electra McPherson and sued the Camden Fire Insurance 
Company on its policy of insurance covering her stock of millinery at 
Jacksonville, Tex. By agreement the case was withdrawn from the jury 
and submitted to the court. The court found that the company on March 
20, 1914, delivered to plaintiff its policy for $3,000, and that the first an- 
nual premium, in the sum of $76.50, was paid; that on the night of the 
17th of April following, plaintiff's entire stock of millinery, valued at 
$1,563.40, was destroyed by fire. The record warranty clause of the 
policy, sometimes called the “iron-safe clause,” the breach of which 
was interposed by the company as a defense, is set out in full in the court’s 
findings. By its terms, plaintiff agreed to take a complete inventory of 
the stock, keep a set of books showing clearly all purchases, sales, and 
shipments, keep and preserve the books and inventories, and at night, 
and at all other times when the store was not open for business, keep 
them locked in a fireproof safe, or in some secure place; and in the event 
of loss or damage insured against, to deliver both the inventor‘es and 
books to the company for examination. The clause stipulated, among 
other things, that its requirements were an inducing cause to the ac- 
ceptance of the risk. 


The court found that the clause was a reasonable and material pro- 
vision of the policy, and stated as a conclusion of law that it was not 
an immaterial and technical provision; that plaintiff, having failed to 
to comply with its terms, was not entitled to recover against the defend- 
and in any amount, except the sum of $76.50, tendered into court by the 
company as the premium paid. Judgment was rendered in favor of the 
company, in keeping with the court’s findings and conclusion, and on 
appeal was affirmed. (Civ. App.) 185 S. W. 1055. The writ was granted 
upon application referred to the Committee of Judges. 


The case turns upon the construction of an act of the Thirdy-Third 
Legislature (Gen. Laws 1913, p. 194). section 1 of which has been 
brought forward in Vernon’s Sayles’ Civil Statutes as article 4874a. The 
act, including the title and emergency clause, and omitting section 2 of 
the enacting clause, is as follows: 


“An act to prevent fire insurance companies from avoiding liability 
for loss and damage to personal property under technical and immaterial 
provisions of the policy or contract of insurance where the act breaching 
such provision has not contributed to bring about the loss, and declaring 
an emergency. 


“Section 1. That no breach or violation by the insured of any 
warranties, conditions or provisions of any fire insurance, policy, contract 
of insurance,or application, therefor, upon personal property, shall render 
void the policy or contract, or constitute a defense to a suit for loss there- 
on, unless such breach or violation contributed to bring about the destruc- 
tion of the porperty. * * * 


“Sec. 3. Whereas, under the existing laws, insurance policies and 
contracts may be defeated upon purely technical provisions and defenses 
that in no way affect the merits of the claim against the insurance com- 
pany, and such defenses have been upheld to the extent of making it al- 
most impossible for an insurance policy upon personal property to be col- 
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lected by suit, creates an emergency and imperative public necessity that 
the constitutional rule requir.ng bills to be read on three several days in 
each house be suspended, and that this act take effect and be in force 
from and after its passage, and it be so enacted.” 

If the act is not in contravention of the Constitution of the state, 
and embrace within its provisions the record warranty clause of the policy, 
sued upon, plaintiff is entitled to recover; otherwise the judgments of 
the trial court and Court of Civil Appeals should be affirmed. 

It is urged that the act is violative of section 35, article 3, of the 
Constitution, providing that no bill shall contain more than one subject, 
which shall be expressed in its title. 

[1, 2] This position, in the view we take of the purpose and scope 
of the act, is not tenab'e. It is incumbent upon the court to ascertain the 
intention of the Legislature, and, if possible by fair construction, uphold 
it. The constitutional provision referred to should be construed liberally, 
rather than embarrass legislation by a construction the strictness of which 
is unnecessary to the accomplishment of the beneficial ends for which it 
was adopted. Morris v. Gusset, 62 Tex. 741; City of Austin v. McCall, 
95 Tex. 575, 68 S. W. 791. 

[3] The subject as expressed in the title, without relation to the 
purpose of the act, is the technical and immaterial provisions of fire 
insurance policies or contracts, or, more briefly expressed, without ma- 
terial change of meaning, the immaterial provisions of fire insurance 
policies. The end to be reached through the subject, or the subject 
stated in relation to the purpose of the act, is to prevent fire insurance 
companies from avoiding liability under such provisions. The purpose 
expressed in the title, and no other, in our opinion, is effectuated by the 
provisions of the act. 

[4] Viewing the title as a part of the law (M. K. & T. Ry Co. v. 
Mahaffey, 105 Tex. 394, 150 S. W. 881), and referring to the body of the 
act ‘n construing the title, which is permissible (Austin v. McCall, supra), 
we have concluded that they are not necessarily in conflict, and that neith- 
er is broader than the other. So viewed, the act is not subject to the con- 
st.tutional objection urged. 

Several of the Courts of Civil Appeals have applied the act in cases 
in which its constitutionality was questioned, usually upon the ground 
stated above. While holding different views as to the proper interpreta- 
tion of the act, none have expressed any doubt as to its constitutionality. 
Commonwealth Insurance Co. v. Finegold (Civ. App.) 183 S. W. 833; 
Camden Fire Insurance Co. v. McPherson (Civ. App.) 185 S. W. 1055; 
Weschester Fire Insurance Co. v. McMinn (Civ. App.) 188 S. W. 25; 
M. & M. Ins. Exchange v. So. Trading Co. (Civ. App.) 205 S. W. 352; 
Allemania Fire Insurance Co. v. Angier (Civ. App.) 214 S. W. 450; Aétna 
Insurance Co. v. Lewis (Civ. App.) 204 S. W. 1170; Aétna Ins. Co. v. 
Waco Co. (Civ. App.) 189 S. W. 315; Westchester Fire Insurance Co. v. 
Roan (Civ. App.) 215 S. W. 985. 

[5] The purpose of the act is not to prevent fire insurance companies 
from incorporating in their policy contracts provisions of any character 
or class, but to prevent such companies from avoiding liability under im- 
material provisions. Only such provisions, it is clear from the language 
of the title, are embraced within its terms. It is thus apparent that the 
scope of the act is not unrestricted, and that not all policy provisions are 
intended to be brought within its purview. It is apparent also from sec- 
tion 3, containing the emergency clause, that the Legislature intended to 
bring within the terms of the act only that class of fire policy provisions 
the breach of which could in no way affect the merits of claims for losses 
under them. It should not be assumed, we think, in view of the limitation 
of the scope of the act expressed in the title, and the implication of its 
restricted application as pointed out in section 3, that the Legislature in- 
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tended the act to embrace all stipulations of the policy, or that it intend- 
ed that a test, in no way related to the legitimate purposes of a limited 
class of stipulations, should be applied after the fire, as a measure of the 
materiality of all the stipulations. To so construe the act is to have it 
say in effect that no breach of a stipulation of a certain class shall render 
the policy void, unless such breach contributed to do that which it could 
not do. 

The difficulty in construing the statute invoked in this case, in view 
of the limitations pointed out, is in determining what provisions of fire 
policies are within its terms. The class to which it is applicable is not 
defined except upon the basis of materiality, which is to be determined 
in each individual case after the loss has occurred, by the test of wheth- 
er the breach of the provision interposed as a defense contributed to 
bring about the destruction of the insured property. The log‘cal inquiry 
is therefore whether there is a class of provisions to which the test refer- 
red to is peculiarly applicable in determining their materiality, and wheth- 
er there is a class to which such a test is wholly inapplicable. 

The policy sued on contains a clause which is termed a “gunpowder 
and kerosene permit.” Under its terms, the amount of powder or kero- 
sene allowed to be kept on the premises is limited, and the number of 
feet from an artificial light at which it is permitted to be handled is spe- 
cified. The permit provides that failure to comply with its conditions 
shall render the policy void. The limitations were inserted to decrease 
the likelihood of fire, and failure‘to observe them would have increased 
the probability of its occurrence, and might have contributed directly to 
bring it about. 

In the Finegold Case, supra, the court found as a fact that the keep- 
ing of gasoline on the insured premises was a breach of the insurance 
contract by the insured, but further found that such breach did not con- 
tribute to bring about the destruction of the property insured. The Court 
of Civil Appeals applied the act under consideration, being gasoline was 
immaterial, in that its breach did not contribute to bring about the loss, 
and that the act had for its object the denial of such defense to the com- 
pany as a means of escaping liability. 

Many policy provisions of the class referred to are used in the stand- 
ard policy forms prescribed by the state fire insurance commission; 
such as, provisions restricting the use of gasoline stoves, acetylene gas, 
limiting the amount of calcium carbide, benzine, etc., that are permitted 
to be stored on and in the vicinity of the insured property, and other 
provisions the evident purpose of which is fire prevention. To this class 
of warranties, conditions, and provisions the test prescribed by the act 
is peculiarly applicable in determining whether they are immaterial within 
its meaning, therefore within its purview. j 

[6] The policy sued on contains the standard form of proof of loss 
clause. It has no such relation to the causes of the loss of goods by fire 
as that its breach could bring about such loss. Fire prevention is not its 
purpose. It is evident from its stipulations that its materiality cannot be 
measured by whether, if breached, it could have contributed to destroy 
the property. The Court of Civil Appeals in this case held the act not 
applicable to proof of loss clauses because they cannot be reached until 
after the fire. We concur in the conclusion reached, but think the primal 
reason upon which it rests is that a breach of the clause could not con- 
tribute to bring about the loss. Its materiality is not dependent upon the 
time of breach. 

Again applying the test as a basis of classification for determining 
the policy provisions within the purview of the act, it excludes the three- 
fourths value clause, the coinsurance clause, the incumbrance clause, or 


any other clauses of fire policies, the breach of which could not bring 
about a loss by fire. 
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It is apparent from the respective functions of the policy stipulations 
pointed out that there is a class of fire policy provisions to which the 
tested referred to is wholly inapplicable, as well as a class to which it is 
peculiarly applicable. 

The “iron-safe clause” of the policy sued on is the provision with 
which we are immediately concerned. It has no direct relation to fire 
prevention. Its purpose in policies covering stocks of merchandise is to 
furnish the insurer the most reliable sources of ascertaining the amount 
and value of the goods destroyed, and the extent of its liability; to pro- 
vide business methods whereby the rights of the parties may be deter- 
mined and adjusted; and also to afford the insurer protection against mis- 
representation and fraud. Joyce on Insurance (2d Ed.) vol. 3, § 2063a; 
Teutonia Insurance Co. v. Tobias (Civ. App.) 145 S. W. 251. 

In this case, plaintiff in error issued and delivered its policy, cover- 
ing defendant in error’s stock of millinery, for a premium, the amount 
of which was based, among other things, upon her agreement to make an 
inventory, keep books, preserve them in a fireproof safe, or some other 
place secure from fire, and produce them for inspection in the event of 
loss. The stock was valued at $3,000 when insured. When destroyed by 
fire, it had been considerably reduced. The books were neither kept nor 
preserved. The breach of the stipulation had the effect of depriving 
piaintiff in error of the sources for ascertaining the amount and value of 
the goods destroyed, and bears directly upon the merits of the case. 

{7] The state fire insurance commission whose duty it is under the 
Fire Commission Act, later referred to, to prescribe all standard forms, 
c'auses, etc., used in connection with insurance policies, requires that the 
“iron-safe clause” be inserted in all policies covering stocks of merchand- 
ise. Its use in such policies tends to stabilize the fire insurance business, 
and to promote honesty and fair dealing. Our courts recognize it as 
a reasonable and material provision of such policies, and hold that it 
must be substantially complied with by the assured. Assurance Co. v. 
Kemendo, 94 Tex. 371, 60 S. W. 661; Insurance Co. v. Willock (Civ. 
App.) 29 S. W. 219; Insurance Co. v. Center (Civ. App.) 33 S. W. 555; 
Couch y. Insurance Co., 32 Tex. Civ. App. 44, 73 S. W. 1077. The act was 
framed in view of settled judicial construction, and the Legislature, we 
think, did not intend by its enactment to provide for determining the 
materiality of the “iron-safe clause” after the fire, the test of whether 
its breach brought the fire about, a criterion wholly unrelated to its func- 
tion, or the function of any provision, other than those concerned with 
fire prevention. 

The Court of Civil Appeals in construing the act in its relation to 
the “iron-safe clause” in the case of Westchester Fire Insurance Co. v. 
McMinn, supra, held that its purpose could not properly be said to limit 
the right of the contract respecting stipulations not bearing upon the peril 
of fire itself, and that it goes no further than to place a limitation upon 
the effect of such stipulations, saying that the evident aim of the law was 
to so far modify the rule respecting stipulations of fire hazards as not 
to make a forfeiture of the policy depend, as before the passage of the 
act, upon merely the question of compliance or noncompliance with the 
particular stipulation; but, instead, to make the effect of such breach 
dependent on its materiality to the question of actually contributing to 
bring about the loss. 

In the case of Commonwealth Insurance Co. v. Finegold, supra, the 
court passed directly upon the question of whether the “iron-safe clause” 
is embraced within the terms of the act under consideration. Judge 
McMeans, speaking for the court, said:: 

“But quite a different question is presented * * * as to the iron- 
safe clause. The statute, we think, has reference to only those war- 
ranties and provis‘ons in policies, the breach of which might have con- 





318 Insurance Law Journal, Vol. 56. — [Sept., 1920. 


tributed to bring about the loss, but which in fact did not, and was 
passed, we think, with the sole purpose of preventing insurance companies 
from escap'ng liab‘lity for the violation of a provision of the policy where 
the breach could have, but in fact did not, contribute to bring about the 
destruction of the insured property. In regard to other warranties or 
conditions in the policy, the violation of which could not have contributed 
to bring about the loss, such, for instance, as the iron-safe clause, the 
statute does not apply.” 

[8] The foregoing excerpt is, in our opinion, a correct and succinct 
statement of the scope and effect of the act. The holding there expressed 
has been followed substantially by the Amarillo court in this case, and 
by the Texarkana court in Westchester Fire Insurance Co. v. McMinn, 
supra. The cases of A©tna Insurance Co. v. Waco Co. (Civ. App.) 189 
S. W. 315, A=tna Insurance Co. v. Lewis (Civ. App.) 204 S. W. 1170, 
Allemania Fire Insurance Co. v. Angier, supra, Westchester Fire Insur- 
ance Co. v. Roan, all by the Austin court, Camden Fire Insurance Co. v. 
Bond (Civ. App.) 202 S. W. 220, Dallas court, and Insurance Co. v. 
Nelms (Civ. App.) 184 S. W. 1094, M. & M. Ins. Exchange v. So. Trad- 
ing Co. supra, Ft. Worth court, are cited in support of defendant in 
error’s contention that the act applies to all promissory warranties, con- 
ditions, and agreements, regardless of whether their breach could con- 
tribute to the destruct'on of insured property. 

In the case last cited, the court, being of the view, notwithstanding 
the limitat.on placed upon the scope of the act by the language of the 
title, and the implied restriction in section 3 pointed out, that it applies 
to all promissory fire policy warranties, conditions, and provisions, of 
whatever class, relied to some extent in ascertaining the legislative intent 
upon an exhaustive research of the judicial dec‘sions relating to insurance 
contracts, antedating the passage of the Insurance Act of 1903 (General 
Laws 1903, p. 94). 

The body of the 1903 act, as of the act under consideration, con- 
strued apart from its connection w:th the title, was susceptible of an all- 
inclusive interpretation as to the warranties, etc., within its purview, but, 
in view of the language of the title, was construed, in accordance with 
the legislative intent, as not embracing promissory warranties, or agree- 
ments to perform acts in the future, such as are contained in the “iron- 
safe clause.” We think the evils remedied by its passage afford no index 
to the legislative intent in the passage of this act. 

The act of 1903 is not unimportant, however, as an aid in the con- 
struction of the statute invoked in this case, marking as it does the begin- 
ning of the legislative policy of restricting the effect of certain policy 
stipulations. After its enactment and construction the breach of material 
promissory provisions of fire policies, regardless of whether contributing 
to bring about fire losses, continued to constitute a valid defense to re- 
covery under such policies. Speaking generally, the act did not affect 
the validity or materiality of the two general classes of promissory war- 
ranties of fire policies, above pointed out, to wit: (a) Those the breach 
of which could bring about a loss of fire; and (b) those in breach of 
which could not. : 

Ten years later, 1913, the Thirty-Third Legislature at its regular 
session passed two acts relating to fire policy contracts, to wit, the act in- 
voked in this case, passed March 29, 1913, and the Fire Insurance Com- 
mission Act, passed two days later, General Laws 1913, p. 195 (Vernon’s 
Sayles’ Ann. Civ. St. 1914, arts. 4876-4904). The effect of the former, as 
stated above, was to render invalid all defenses to suits on fire policies 
covering personal property, based on any of their provisions the breach 
of which could bring about the loss, unless such breach actually con- 
tributed to bring it about. Policy provisions, the breach of which could 
not in any event bring about the loss, were unaffected by the act. 
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That the Legilature intended not to include such stipulations within 
the act is apparent from those provisions of the Fire Insurance Com- 
mision Act, which expressly prohibit the use of two fire policy stipula- 
tions of the class not affected by the former act. Section 18 of the Fire 
Commission Act (section 4892) declares void any fire policy provision 
stipulating that the ex sting incumbrances on the property insured, or 
any subequent incumbrance, shall render the policy void. Section 19 
(section 4893) prohibits the isssuance of a policy containing any provision 
requiring the insured to maintain a larger amount of insurance than ex- 
pressed in the policy, or making the insured liable as co:nsurer (except 
in policies covering grain, cotton, and other products). Both sections 18 
and 19 prohibit the use of policy provisions, the breach of which could 
not in any event bring about the destruction of the property. If pro- 
visions of this class were within the purview of the former act, and 
in effect nullified by its terms, then the enactment of sections 18 and 19 
as a part of the latter was useless, or, to say the least, a work of super- 
erogat:on not to be attributed to the Legislature. The two acts, being 
passed at the same legislative session, should be construed each in the light 
of the other. H. & T. C. Ry, Co. v. State, 95 Tex. 507, 68 S. W. 777. So 
construed, and viewed in the light of the intrinsic aids to construction 
herein applied, it seems conclusive that no promissory warranties, con- 
ditions, or provisions of a fire policy, the breach of which could in no 
event contribute to bring about the loss of the property insured, are with- 
in the purview of the act invoked. The “iron-safe clause” is not an im- 
material provision of the policy sued on, and its breach, in our opinion, 
constitutes a valid defense to a claim for loss under it; and defendant in 
error, having failed to comply with its provis:ons, is not entitled to re- 
cover more than the premium paid. 

The case has been considered by the Commisison as a whole in con- 
nection with Attna Insurance Co. v. Waco Co. (Civ. App.) 139 S. W. 315, 
referred to Section B. The writ was granted in that case, as stated in the 
notation made by the Committee of Judges, for the reason that a writ had 
been granted in this case involving the construction of the same statute. 
The view herein expressed as to the scope and effect of the statute referred 
to, and its proper construction, is that of both sections of the commission, 
and is unanimous. 

We recommend that the judgments of the district court and the 
Court of Civil Appeals be affirmed. 


Puituips, C. J. We approve the judgment recommended in this case. 
——- 2 


PROVIDENCE-WASHINGTON INS. CO. v. LEVY & ROSEN. 
(No. 140-3062.) 


(Commission of Appeals of Texas, Section A. May 26, 1920.) 
222 Southwestern Reporter 216. 


INSURANCE—PROVISION OF FIRE POLICY AGAINST OTHER 
INSURANCE NOT WITHIN ANTI-TECHNICALITY ACT. 


The provision of a fire policy that it should be void if insured made 
or procured any other insurance, whether valid or not, on property 
covered by the policy was not within the Anti-Technicality Act (Gen. 
Laws 1913, c. 105, § 1 [Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a]), 


and it was incumbent upon insured to comply with its terms, being ma- 
terial, 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 





320 Insurance Law Journal, Vol. 56. [Sept., 1920. 


Error to Court of Civil Appeals of Third Supreme Judicial District. 

Action by Levy & Rosen against the Providence-Washington In- 
surance Company. To review judgment for plaintiff, defendant brought 
error in the Court of Civil Appeals, which affirmed (189 S. W. 1035), and 
defendant brings error. Judgments of the trial court and Court of Civil 
Appeals reversed, and cause remanded for new trial on recommendation 
of the commissioner of appeals. 


Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 
W. L. Eason, of Waco, for defendant in error. 


Taytor, J. This is a companion case to Attna Insurance Co. v. Waco 
Co., 189 S. W. 315. The writ was granted in that case, as in this, for the 
reason that a writ of error had been granted theretofore in the case of 
McPherson v. Camden Fire Insurance Co., 185 S. W. 1055, involving the 
construction of the Anti-Technicality Act (Gen. Laws 1913, p. 194), sec- 
tion 1 of which is brought forward as article 4874A of Vernon’s Sayles’ 
Civil Statutes 1914. 
facts of this case is unnecessary further than to point out the provision 

In view of the decision in the McPherson Case, a statement of the 
of the policy, the breach of which was relied upon as a defense by the 
insurance company, the pleadings, and the disposition made of the case. 

The policy sued on contains the following provision: 


“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shal! be void if the insured now has or shall 
hereafter make or procure any other contract of insurance, whether valid 
or not, on property covered in whole or in part by this policy.” 


The defendant company pleaded a breach of the foregoing stipulation; 
also that it was not within the purview of the act referred to. The 
district court, being of the view that the stipulation was within the act, 
instructed the jury to return a verdict for plaintiffs, Levy & Rosen. The 
Court of Civil Appeals, controlled by its decision in the Waco Company 
Case, supra, affirmed the judgment. 189 S. W. 1035. 


This section of the Commission (Section A) in its recent examination 
and report in the McPherson Case, supra, reached the conclusion jointly 
with section B, that the iron-safe clause of the policy sued on in that case 
was not within the purview of the act invoked; it being held not ap- 
plicable to those stipulations, the breach of which could not in any event 
contribute to bring about the destruction of the insured property. 


The provision of the policy above quoted is not of the class embraced, 
within the act invoked, and is therefore, in our opinion, not within its 
purview. It is a material provision, and it was incumbent upon defendants 
in error to comply with its terms. Insurance Co v. Griffin, 66 Tex. 232, 18 
S. W. 505; Insurance Co. v. Blum, 76 Tex. 653, 13 S. W. 572; Insurance 
Co. v. Prather, 25 Tex. Civ. App. 446, 62 S. W. 89; Keeller v. L. L.’& G., 
27 Tex. Civ. App. 102: 65 S. W. 695; Insurance Co. v. Post. 25 Tex. Civ. 
App. 428, 62 S. W. 140. The court erred in giving the peremptory in- 
struction. 

Levy & Rosen by subplemental petition alleged that the company con- 
sented that the amount represented by all of the outstading policies be 
carried, and that the company, subsequent to the fire, knowing the full 
amount of insurance carried by them, and with knowledge of all the 


facts, recognized the validity of the policy sued on. The company denied 
the allegations. 


In view of the error pointed out and the issue raised by the sup- 
plemental pleadings, we recommend that the judgments of the district 


court and Court of Civil Appeals be reversed, and that the cause be re- 
manded for further trial. 
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Puituips, C. J. We approve the judgment recommended in this case, 
and the holding of the Commission on the question discussed. 


JETNA INS. CO. v. WACO CO. (No. 140-3061.) 
(Commission of Appeals of Texas, Section B. May 26, 1920.) 
222 Southwestern Reporter 217. 


1. INSURANCE—STATUTE, MAKING BREACH OF IMMATERI- 
AL PROVISION OF FIRE POLICY NO DEFENSE, HELD IN- 
APPLICABLE TO PROVISIONS MATERIAL TO THE RISK. 


Acts 33d Leg. (1913) c. 105 (Vernon’s Sayles’ Ann. Civ. St. 1914, 
arts. 4874a, 4874b), providing that a breach of an immaterial provision 
of fire policy shall not .nvalidate policy or constitute a defense to a suit 
for loss thereon unless it contributed to bring about the destruction of the 
property, held not applicable to a breach of those provisions which are 
material to the risk, but a violation of which could not, from their very 
nature, contribute to bring about the destruction of the property. 


(For other cases, see Insurance, Dec. Dig. § 308.) 


2. INSURANCE — ADDITIONAL INSURANC® IN EXCESS OF 
THAT ALLOWED HELD A GOOD DEFENSE. 


The taking out of additional insurance in excess of that allowed 
under a concurrent insurance clause, in violation of provision of fire policy 
making policy void if insured procured other insurance on the property 
covered by the policy, held a good defense in action on policy, notwith- 
standing Acts 33d Leg. (1913) c. 105 (Vernon’s Sayles’ Ann. Civ. St. 
1914, arts. 4874a, 4874b), making breach of an immaterial provision of 
policy not contributing to bring about the destruction of the property no 
defense in action on policy, such statute having no ‘application to breach 
of such provision of policy; it being material to the risk. 

(For other ‘cases, see Insurance, Dec. Dig.§ 336[6].) 


Error to Court of Civil Appeals of Third Supreme Judicial District. 

Action by Levy & Rosen against the A®tna Insurance Company, in 
which the Waco Company intervened. Judgment for intervener was 
affirmed by Court of Civil Appeals (189 S. W. 315), and defendant brings 
error. Reversed and remanded. 


Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 
W. L. Eason, of Waco, for defendant in error. 


McCLenpon, J. This case is ruled by the decisions in McPherson 
v. Camden Fire Insurance Co., 222 S. W. 211, dnd Providence Washing- 
ton Insurance Co. v. Levy & Rosen, 222 S. W. 216, decided by Section A 
of the Commision of Appeals. The quest‘ons involved are the constitu- 
tionality of chapter 105 of the Thirty-Third Legislature (Vernon’s Sayles’ . 
Ann, Civ. St. 1914, arts. 4874a, 4874b)- and the applicability of said act 
to the defense relield on to defeat the insurance policy sued on, namely, 
that the insured had taken out additional insurance in excess of that al- 


lowed under a concurrent insurance clause, in violation of a provision of 
the policy reading. as follows: 
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“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the insured now has or shall here- 
after make or procure, any other contract of insurance, whether valid 
or not, on the property covered, in whole or in part, by this policy.” 

The Court of Civil Appeals, Third District, held the act constitutional, 
and construed it as rendering void the provision quoted. 189 S. W. 315. 

[1] In the opinion in the Camden Fire Insurance Company Case 
above, the act in question is heid to be constitutional, and is construed 
as having no application to a breach of those provisions of a policy 
which are material to the risk, but a violation of which could not. from 
their very nature, contribute to bring about the destruction of the property. 
The opinion in that case represents the mature judgment of all the judges 
of both sections of the commiss:on. 

[2] The defense relied upon in this case is identical with that. relied 
upon in the Levy & Rosen Case above. The clause of the policy relied up- 
on is material to the risk, and it is not a class embraced within the act 
invoked. The questions arise in this case upon the exclusion by the trial 
court of testimony offered to substantiate the defense. 

We conclude that the judgments of the Court of Civil Appeals 
and district court should be reversed, and the cause remanded to the 
latter court for a new trial. 


PuHILLips, C. J. We approve the judgment recommended in this case, 
and the holding of the Commission on the question discussed. 


GLOBE & RUTGERS FIRE INS. CO. v. WALKER. (No. 1585.) 


(Supreme Court of Georgia. May 12, 1920.) 
103 Southeastern Reporter 407. 


(Syllabus by the Court.) 


1, INSURANCE—INSURER HELD BOUND BY EXPRESS WAIVER 
OF STIPULATION AS TO OWNERSHIP IN FEE OF LAND 
ON WHICH BUILDINGS STOOD. 

Where a policy of fire insurance contains a stipulation that “the 
assured is the sole and undisputed owner, absolutely in fee simple, of the 
land on which the insured buildings stand, unless it is otherwise expressed 
in writing hereon,” and where in the same policy it is provided that 
“privilege is granted for any of the above-described buildings to stand 
on leased ground, or ground the property of others, or upon ground to 
which the title may be questioned,” and where, at the time application for 
insurance was made, the insurance company, through its solicitor, or 
agent, knew that the applicant did not own the land on which the building 
sought to be insured was situated, the company will not be heard in de- 
fense to an action on the policy, to set up noncompliance by the plaintiff 
with the first stated condition of the contract. 


(For oher cases, see Insurance, Dec, Dig. § 384.) 


2. INSURANCE--FIRE POLICY HELD NOT TO ENTITLE IN- 
SURER TO CANCEL ON NOTICE WITHOUT TENDER OF 
UNEARNED PART OF PREMIUM PAID. 

Where a policy of fire insurance provides: “This policy shall be can- 
celed at any time at the request of the insured, or by the company by 
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giving five days’ notice of such cancellation. If this policy shall be can- 
celed as hereinbefore provided, or become void or cease, the premium 
having beeen actually paid, the unearned portion shall be returned on sur- 
render of this policy or last renewal, this company retaining the cus- 
tomary short rate, except that, when this policy is canceled by this com- 
pany by giving notice, it shall retain only the pro rata premium’—such 
policy cannot be canceled by the insurer without tendering to the assured 
the unearned portion of the premium so paid. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


Error from Superior Court, Fulton County;. W. D Ellis, Judge. 

Action by Milt Walker against the Globe & Rutgers Fire Insurance 
Company. Verdict and judgment for plaintiff, motion for new trial de- 
nied, and defendant brings error. Affirmed. 


Moore & Pomeroy, of Atlanta, for plaintiff in error. 
Brown & Brown and Brewster, Hoswell & Heyman, all of Atlanta, for 
defendant in error 


INTEGRITY MUT. INS. CO. v. BOYS er at. (No. 13304.) 


(Supreme Court of Illinois. June 16, 1920.) 
127 Northeastern Reporter 748. 


3. INSURANCE—CHARTER OF COMPANY MAY BE CHANGED 
UNDER POLICE POWER; MUTUAL COMPANIES MAY BE 
REQUIRED TO HAVE A SURPLUS. 

The business of insurance is a public necessity, and the business is 
secured on the credit of the corporation for a cash consideration and is 
stamped with a public interest and subject to all proper and necessary 
regulations hy the state in the exercise of its police power, and the Legis- 
lature has the power to require mutual insurance corporations organized 
under Laws 1869, p. 209, for a certain term, to have a surplus in a cer- 
tain amount. 

(For other cases, see Insurance, Dec. Dig. §§ 3, 59.) 


5. INSURANCE — LEGISLATURES MAY ADOPT REASONABLE 

LAWS TO SECURE INSURED AGAINST CORPORATIONS. 

It is the right and duty of the Legislature, in the exercise of its 
police power, to adopt all such reasonable laws, rules, and regulations as 
are necessary to secure the insured against insurance corporations not fully 
able to meet their obligations, and there is no-limitation of such right or 
duty on the ground that the policy holders are members of a mutual in- 
surance corporation notwithstanding Laws 1915, p. 488, § 13. 

(For other cases, see Insurance, Dec. Dig. § 59.) 


7. INSURANCE—STATUTE REQUIRING MUTUAL INSURANCE 
COMPANIES TO HAVE CERTAIN SURPLUS RESTRICTIVE 
ONLY ON CORPORATIONS ORGANIZED UNDER ACT; 
“SUCH.” 

Laws 1915, p. 488, § 15, requiring certain mutual insurance companies 
to possess a certain surplus of at least $100,000, is restrictive only of 
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corporations organized under the act, unless under section 22 the act is 
adopted by a resolution of a board of directors of a mutual insurance 
company not organized under the act; the natural import of the word 
“such,” found in the statute, being to limit the application to a person or 
thing previously mentioned, in the absence of something to show that it 
is not used for purposes of comparison as to quality or character. 

(For other cases, see Insurtnce, Dec. Dig. § 59.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Such.) 


Appeal from Circuit Court, Sangamon County; Norman L. Jones, 
Judge. ; 

Suit by the Integrity Mutual Insurance Company against William H. 
foys and another. Decree for plaintiff, and defendants appeal. Affirmed. 


Edward J. Brundage, Atty. Gen. (Clarence N. Boord, of Springfield 
of counsel), for appellants. 

Herman L. Ekern and Bates, Hicks & Folonie, all of Chicago (Samuel 
A. Harper, of Chicago, of counsel), for appellee. 


AMERICAN BREWING CO. v. ARTIGUES. 


In re AMERICAN BREWING CO. 
(No. 23909.) 


(Supreme Court of Louisiana. May 3, 1920.) 
84 Southern Reporter 571. 


(Syllabus by Editorial Staff.) ‘ 
4, INSURANCE—CONSENT REQUIRED FOR IMPUTATION OF 

PAYMENT TO LESS BURDENSOME DEBT. 

Under Civ. Code, art. 2156, a mortgagee which also had due: it 
from the mortgagor money on open account required mortgagor’s consent 
to impute payment of insurance money on mortgaged premises to less 
burdensome of two debts—that is, unsecured debt due 6n open account. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Su't to forclose a mortgage by the American Brewing Company 
against Louis Art'gues, wherein the Brewing Company proceeded by rule 
against Bendish & Hernandez, contractors to do repair work on the 
building, and the Recorder of Mortgages, to compel cancellation of regis- 
try of the contract in so far as to purport to operate as a lien superior 
to the mortgage he'd by the Brew:ng Company. The rule was made 
absolute, and the Recorder of Mortgages ordered to cancel the inscription 
of the contract of Bendish & Hernandez, who appealed to the Court of 
Appeal. Judgment of the Court of Appeal annulled, and judgment of the 
Brewing Company applies for certiorari or writ of review to the Court of 
Appeal. Judgment of the Cout of Appeal annuled, and judgment of the 
trial court ordering cancellation of the inscription of the contract rein- 
stated, and made the judgment of the Supreme Court. 





Fire, &c.] McNatt v. Patrons’ Mut. Fire Ins. Co. 325 


Lemle & Lemle and Arthur A. Moreno, both of New Orleans, for 
relator. 

Anthony J. Rossi and F. F. Teissier, both of New Orleans, for 
Bendish & Hernandez. 


. 


McNATT v. PATRONS’ MUT. FIRE INS. CO. (No. 101.) 
(Supreme Court of Michigan. June 7, 1920.) 
178 Northwestern Reporier 73. 


INSURANCE-—-MUTUAIL FIRE INSURANCE COMPANY NOT 
LIABLE TO INSURED’S ASSIGNEE, NOT A MEMBER. 
Where by-laws of mutual fire insurance company made payment of 

membership fee a condition to membership, and where the company was 
by express provision of policy issued by it» liable thereon only while in- 
sured retained his membership, insured’s assignee could not recover on 
policy where insured property was destroyed by fire before assignee be- 
came a metnber by payment of the required fee. 


(For other cases, see Insurance, Dec. Dig. § 207[1]) 


Error to Circuit Court, Newaygo County; Joseph Barton, Judge. 

Action by Elena M. McNatt against the Patrons’ Mutual Fire Insur- 
ance Company. Judgment for defendant, and plaintiff brings error. Af- 
firmed. 


Argued before Moore, C. J., and Steere, Brooke, Fellows, Stone, 
Clark, Bird, and Sharpe, JJ. 


Alex Sutherland. of Muskegon, for appellant. : 
Harry D. Reber and Wm. J. Branstrom,: both of Fremont, for ap- 
pellee. 


HAYDEN et at. v. AMERICAN CENT, INS. CO. et at, (No. 16056.) 


(St. Louis Court of Appeals. Missouri. Submitted on Briefs April 12, 
1920. Opinion filed May 4, 1920. Rehearing denied May 21, 1920.) 


221 Southwestern Reporter 437. 


2. INSURANCE—RETENTION OF PREMIUMS AFTER KNOWL- 
EDGE OF CHANGE OF OWNERSHIP CONSTITUTES A 
WAIVER. 


Where insurance company retained premiums collected on a fire policy 
after knowledge that insured was not the sole owner, and did not offer 
to return them until it filed its amended answer a year and four months 
after loss, which occurred during the first year, policy provision as to 
ownership was waived. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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4. INSURANCE--JURY MAY ALLOW ATTORNEY’S FEES ALONE 

FOR VEXATIOUS DELAY. 

Where, in action on fire policy, court in connection with directed ver- 
dict for plaintiff submitted right of recovery for vexatious delay and 
attorney’s fees, it was not improper for jury to give only attorney’s 
tees amount of which was well within the evidence. 

(For other cases: see Insurance, Dec. Dig. § 670.) 


Appeal from St. Louis Circuit Court; William T. Jones, Judge. 
“Not to be officially published.” 


Action by C. E. Hayden, trustee, and another against the American 
Central Insurance Company, in which George F. Martin and another were 
made parties. From a judgment for plaintiffs, the Insurance Company 
appeals. Affirmed. 


Leahy & Saunders and D. W. Voyles, all of St. Louis, for appellant. 

Taylor R. Young and Fauntleroy & Cullen, all of St. Louis, for re- 
spondent Krupnick. 

George B. Webster, of St. Louis, for respondents Meininger and 
Hayden. 


HOME INS. CO, v. MURPHY. 


(New York Supreme Court, Appellate Term, First. Devartment. June 9, 
182 New York Supplement 668. 


1. INSURANCE—PART OF MONEY PAID ON FIRE POLICY, ON 
INNOCENT MISSTATEMENT THAT IT WAS THE TOTAL 
INSURANCE, RECOVERABLE. 

Money paid on an innocent misstatement of the other party may, 
in an appropriate case, be recovered back, as where paid on fire policy, 
on misstatement that that was the total insurance, when the policy limited 
liability in case of othes insurance, to a proportion of the loss; but in 
such case the right to recover back—that is, the right to maintain action 
for money had and received—is limited to so much as, in equity and good 
conscience, plaintiff would have been entitled to withhold. 


(For other cases, see Insurance, Dec. Dig. § 601.) 


2. INSURANCE—RIGHT OF INSURER TO RECOVER OF OWNER 
PAYMENT ON POLICY NOT AFFECTED BY PAYMENT BE- 
ING TO MORTGAGEE, 

Right of insurer to recover back from owner of insured property part 
of money pa‘d on fire pol'cy issued to such owner, loss, if any, payable to 
mortgagee, is not affected by the payment having been made to the mort- 
gagee; the payment having been made under contract between plaintiff and 
defendant, and having been for the account and benefit of defendant. 

(For other cases, see Insurance, Dec. Dig. § 601.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by the Home Insurance Company against Mary Murphy. 
From a judgment for defendant, after a trial without a jury, plaintiff ap- 
peals. Reversed, and new trial granted. 
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Argued May term, 1920, before Bijut, Mullan, and Wagner, JJ. 


Robert A. Fosdick, for appellant. 
John MacCrate, of Brooklyn (Forrest S. Chilton, of Brooklyn, of 
counsel), for respondent. 


BOWLING v. CONTINENTAL INS. CO. (No. 113.) 
(Supreme Court of Appeals of West Virginia. April 13, 1920.) 
103 Southeastern Reporter 285. 


(Syllabus by the Court.) 

1. INSURANCE— POLICY FILED WITH DECLARATION IN 
STATUTORY FORM BECOMES PART OF PLEADING, 
Where a declaration in an action to reccover the amount of an insur- 

ance policy follows the form prescribed therefor by statute, the policy, 

if filed therewith, becomes part of the pleading for the purposes of the 
suit. 
(l*or other cases, see Insurance, Dec. Dig. § 631.) 


2. INSURANCF--APPOINTMENT OF RECEIVER WHO TAKES 
POSSESSION IS NOT A “CHANGE OF TITLE OR POSSES- 
S!ON” WITHIN FORFEITURE LAWS 
Where a fire insurance policy provides that if any change takes place 

“in the interest, title or possession of the subject of insurance (except 

change of occupants without increase of hazard), whether by legal process 

or judgment, or by the voluntary act of the insured, or otherwise,” the 

policy shall be void, the judicial appointment of a receiver to administ r 

the property, who takes actual possession of it, does not constitute a 

change of title or possession within the meaning of the forfeiture a 

In so far as . case of Bronson v. New York Fire Insurance ae 

W. Va. 494. 63 S. E. 283, 19 L. R. A. (N. S.) 643, 16 Ann. Cas. 

asserts a contrary doctrine it is overruled. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Change.) 


3. INSURANCE-~PROVISION AVOIDING POLICY ON “CHANGE 
OF TITILE OR POSSESSION” REFERS TO CHANGE IN LAW- 
FUL RIGHT OF POSSESSION. 

The change of possession contemplated by a provision of this char- 
acter is a change in the lawful right of possession, as distinguished from 
mere occupancy. and refers to the insured’s possessory right rather than 
to his physical occupancy of the premises. Changes of occupants without 
increase of hazard are expressly excepted by the policy. 


(For other cases, see Insurance, Dec. Dig. § 329.) 


5. INSURANCE—WHETHER RECEIVER’S CONTROL IN- 
CREASED HAZARD WITHIN POLICY HELD QUESTION OF 
TACT. 

Whether the change of occupancy resulting from the receiver’s as- 
sumption of control has increased the hazard is a question of fact to 
he determined in each case. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 


Vol, LVI—22, 
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6. INSURANCE—FORFEITURE CLAUSE SHOULD BE CON- 

STRUED MOST FAVORABLY TO INSURED. 

If the language of a forfeiture clause in an insurance policy is sus- 
ceptible of two constructions, the one more favorable to the insured is to 
be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


8 INSURANCE— TRANSFER OF ASSETS TO REORGANIZED 
CORPORATION IS “CHANGE OF TITLE” WITHIN FOR- 
FEITURE CLAUSE. 

If a new and different corporate entity is created by the reorganiza- 
tion, the transfer of assets from the original to the new company, with- 
out the consent of the insurer, is a “change of title’ within the meaning 
of the forfeiture clause 0° the policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Change.) 


Certified Questicns from Circuit Court, Summers County. 

Action by W. P. Bowling, receiver, etc., against the Continental In- 
surance Company. Demurrer to declaration overruled, and question cer- 
tified. Ruling reversed and demurrer sustained, with leave to amend. 


Thos. N. Read and R. I’. Dunlap» both of Hinton, for plaintiff. 
Morton & Mohler, of Charleston, for defendant. 
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MARINE. 


LAMBERT v. F. WM. GERTZEN CO. 


(New York Supreme Court,, Appeallate Term, First Department. June 9, 
1920.) 


182 New York Supplement 637. 


INSURANCE—FORWARDING AGENT HELD NOT REQUIRED 
BY CONTRACT TO INSURE AGAINST WAR RISKS. 

Where plaintiff's version of the shipping agreement was that defend- 
ant, as forwarding agent, was to do all customary things to insure the 
shipper’s reasonable protection, and defendant, as a qualified expert, testi- 
fied without contradiction that after the Armistice shipping agents ceased 
to insure against war risks, a judgment for plaintiff for damages caused 
by defendant’s failure to insure against war risks must be set aside, and 
complaint dismissed, 


(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from Municipal Court, Borough of Manhattan, Seventh 
District. 

Action by Johanna Lambert against the F. Wm. Gertzen Company. 
Judgment for plaintiff, and defendant appeals. Reversed, and complaint 
dismissed on the merits. 


Argued May term, 1920, before Bijur, Mullan, and Wagner, JJ. 


James A. Nolan, Jr., of New York City, for appellant. 
Lawrence H. Sanders, of New York City (Stanley M. Lazarus, of 
New York City, of Counsel), for respondent. 


MuLLaNn, J. The plaintiff, desiring to send a package of goods to 
a person in Germany, delivered it, in November, 1919, to the defendant, 
a forwarding agent, for shipment. The latter shipped the’ package on the 
steamer Kerwood, which, at some time prior to December 8, 1919. was 
sunk near the Netherlands coast by coming into contact with a floating 
mine. The defendant had caused the plaintiff to be insured against ordi- 
nary marine hazards. The action is brought upon the theory that the de- 
fendant should have had the shipment covered against war ,risks. 

It seems to be in effect conceded, for the purpose of th’s appeal, 
that the policy obtained by the defendant did not cover against loss be- 
cause of floating mines, whether or not that is properly to be deemed a war 
risk. The most that can be said of plaintiff’s version of the shipping ag- 
reement was that defendant was to do all customary things in connection 
with the shipment to insure the shipper‘s reasonable protect'on. The de- 
fendant, clearly a qualified expert, testified that after the Armistice shipp- 
ing agents ceased to insure against war risks, and there was no attempt 
to rebut or impugn his testimony, which is convincing on its face. It 
follows, we think, that the defendant did all that he was required to do. 

Judgment reversed, with $30 costs, and complaint dismissed on the 
merits, with costs. All concur. 
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ACCIDENT AND HEALTH. 


INTER-STATE BUSINESS MEN’S ACC. ASS’N v. SANDERSON. 
(No. 18.) 


(Supreme Court of Arkansas. May 31, 1920.) 
222 Southwestern Reporter 51. 


1. INSURANCE—INSURED HELD PREVENTED FROM ATTEND- 
ING TO BUSINESS BY DISEASE. 
In an action on a health policy evidence held to warrant the finding 
that insured was compelled by disease to refrain from performing every 
act of business, and was under the constant care of a physician, etc. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE — INSURED MAY “REMAIN CONTINUOUSLY 
AND STRICTLY WITHIN THE HOUSE” WITHIN POLICY, 
THOUGH HE TAKES OUTDOOR EXERCISES. 

Where a health policy provided benefits if the insured should by dis- 
ease be compelled to “remain continuously and strictly within the house” 
under treatment of a regular physician, the fact that insured took air 
and exercise under direction of his physician will not preclude recovery, 
but insured cannot recover if the disease was one which required him to 
remain outside of the house rather than within it; the insurer having fixed 
the terms of the contract. 


(For other cases, see Insurance, Dec. Dig. § 525.) 


3. INSURANCE—WHETHER INSURED CONFINED TO HOUSE 

WITHIN HEALTH POLICY HELD FOF JURY. 

In an action on a health policy, where the insured claimed the benefit 
prescribed for strict confinement in the house, the question whether he 
was so confined, it appearing that he made daily trips for medical waters, 
etc., Held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Miller County; George R. Haynie, Judge. 

Action by H. G. Sanderson against the Inter-State Business Men’s 
Accident Association. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded for new trial. 


Arnold & Arnold, of Texarkana, for appellant. 
M. E. Sanderson, of Texarkana, for appellee. 


McCuttocnu, C. J. This is an action on a policy of insurance issued 
by appellant to appellee, insuring appellee “against loss of time by disease 
not due to accidental injury.” The two clauses of the policy on which the 
act’on is founded read as follows: 


“Loss by Disease. 
“Section III. 

“House confinement $50.00 first week and 29 succeeding weeks. 

“The insurance provided shall cover only in the event that the disease 
shall compel the insured to remain continuously and strictly within the 
house for a period of or exceeding two full weeks and be under the con- 
stant treatment of a regular physician. 








A.&H.] Inter-State Bus. Men’s Ass’n v. Sanderson. 331 


“Nonconfinement $15.00 first week and $20.00 for 8 weeks. 


“The insurance provided shall cover only in the event that the disease 
shall compel the insured to refrain from performing every.act of business 
and be under the the constant treatment of a regular physician.” 

Liability is asserted for the maximum amount ($175) allowed under 
the second clause, and for 25 weeks, or $1,250, under the first clause. 
Appellant conceded liability for the amount sought to be recovered under 
the second clause, and tendered the amount to appellee. On the trial of 
the issues before a jury the court gave a peremptory instruction in ap- 
pellee’s favor. The question now before us on this appeal is whether or 
not the testimony presented an issue which should have been submitted to 
the jury. 

[1] The case was tried on the testimony of appellee himself and Dr. 
Phillips, who was appellee’s physician. Appellant introduced no testimony 
at all. Appellee resided at Ashdown at the time he was stricken with 
the disease which caused the loss of time involved in this inquiry, and was 
engaged in farming and ‘n the retail lumber business. He was manager 
of a lumber yard, and looked after the office work, as well as the outside 
business. He became ill in the early part of the year 1918 while the 
policy was in force, and on consulting Dr. Phillips it was found that he 
was suffering with nephritis. On March 13, 1918, the physician pronounced 
appeliee’s condition of health to be very serious, and thereafter appellant 
gave but little attention to business, and his condition of health continued 
to grow worse. The testimony tended to show that he was entirely unable 
to give attention to business, and that he merely went down to his place 
of business, from time to time, to attend to business to a very limited 
extent. The evidence was sufficient, we think, to justify the finding that 
appellee’s disease was sufficient to cause him to “refrain from performing 
every act of business and be under the constant treatment of a regular 
physician,” within the meaning of the second clause of the policy. How- 
ever, appellant concedes liability on this branch of the case, and it is un- 
necessary to discuss the evidence at length so far as it tends to establish 
| ab lity under that clause. 


On July 5, 1918, Dr. Phillips, who had been attending appellee regular- 
ly up to that time, advised him that his condition had become so serious 
taat he should give up all matters of business and pleasure and go to 
Marlin Wells, Tex., to receive the benefit of the water and climate of 
that place. The physician also advised appellee that the fresh air and sun- 
shine of that climate, together with the water, would do more to build 
him up than anything else. At that time appellee had become very much 
weakened from the disease and was easily fatigued. To use the exact 
language of the physician, his testimony was that— 

“The fresh air and sunshine to this patient were more beneficial than 
remaining in the house, and tended to arrest the disease from which he 
was suffering.” 

Pursuant to the phys:cian’s advice, appellee so!d out his business and 
moved to Marlin, Tex., where he rema'ned for a considerable time for 
the purpose of getting the benefit of the mineral water and the climate 
at that place. He was under the treatment of another physician while 
he was there, but his course of conduct and the progress of the disease 
is disclosed entirely by appellee's own testimony, as he did not introduce 
any other witness as to his stay at Marlin Wells. 

Appellee stated in his testimony that he was confined to the house 
during his stay there, except that he made a daily trip to the post office 
to get his mail, and made trips a distance of four blocks, to the wells to 
get water twice a day, and that he occasionally would stop for a short 
time at one of the stores along the way and make a’purchase. He testi- 
fied that there was a large pavilion at the well, and that he would occasion- 
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ally sit there for half an hour at a time, and that while at home he spent 
much of the time sitting out on the porch. On cross-examination of ap- 
pellee it was drawn out that he had made two or three statements to ap- 
pellant, and in response to the question whether or not that he had been 
“strictly and continuously confined within the house” he answered in the 
negative. 

Each side asked for a peremptory instruction, and in addition to that 
appellant asked the court to give the following instruction: 


“You are instructed that the policy sued on herein reads that plaintiff 
is entitled to recover only in two events: ; 


“First. In the event the disease shall compel the insured to remain 
continuously and strictly within the house for a period of or exceeding 
two full weeks and be under the constant treatment of a regular physician, 
he is entitled to recover $50 for the first week and 29 succeeding weeks. 


“Second. In the event the disease shall compel the insured to refrain 
from performing every act of business and be under the constant treat- 
ment of a regular physician, he is entitled to recover $15 for the first week 
and $20 per week for eight weeks, and you are instructed that the plain- 
tiff is entitled to recover nothing herein except as provided for in said 
policy covering total diability, and for such time as he was only partially 
disabled on account of illness, he is entitled to recover nothing.” 


[2-4] It is contended by learned counsel for appellant in the first place 
that according to the undisputed evidence there can be no recovery under 
the first clause of the policy, for the reason that appellee’s disease was not 
sufficient to compel him “to remain strictly and continuously within the 
house” within the meaning of the terms of the policy. It is argued that 
according to appellee’s own testimony he was not continuously confined 
to his house by the disease, but that he left the house each day for the 
purpose of making trips to the well and certain other purposes. On the 
other hand, it is contended by appellee that according to the undisputed 
evidence he was confined to the house continuously within the meaning 
of the policy, and that the court was correct in giving a peremptory in- 
struction. We are of the opinion that this branch of the case is ruled by 
the law as declared by this court in the case of Great Eastern Casualty 
Co. v. Reb'ns, 111 Ark. 607, 164 S. W. 750, where we held, quoting from 
the syllabus, that— 


“The term continuous confinement, within the meaning of an indemnity 
insurance policy, insuring plaintiff against sickness, does not mean that 
plaintiff must have been confined within the house every minute or hour, 
and the fact that he went out occasionally for the purpose of taking ex- 
ercise and fresh air under the instructions of his physicians is not suf- 
ficient to prevent plaintiff from recovering in an action on the policy. 

The court in that case had given an instruction in line with the law 
as declared above, and we approved that instruction, notwithstanding the 
fact that there was undisputed evidence to the effect that the insured, 
though confined to the house by disease, went out for a short time each 
day, under the directions of his physician, for the purpose of getting sun- 
shine and fresh air. The language of the policy in that case was sub- 
stantially the same as the language of the policy now before us, except 
the word “strictly” is used in this policy, but was not used in the policy 
in the other case. We do not think that the use of that word changes 
the effect of this clause of the policy. If the language of the policy in 
the other case was not to be literally construed so as to take the case with- 
out its operation because the insured had in fact been outside the walls of 
the house, we do not think the use of the word “strictly in the policy now 
before us would call for a more literal application of the language used. 
It would be a very unreasonable construction to put on the policy, and 
would practically nullify the benefits paid for under the policy, to say 
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that because a man was out of the house one time he was not insured 
against loss. If necessary daily trips to get water and for sunshine under 
the advice of a physician excluded the insured from the benefits under the 
policy, then it would follow that a single excursion from the house under 
any circumstances would have the same effect. The language should 
have reasonable interpretation to give the policy some effect rather than 
to nullify it. 


On the other hand, it does not follow that if it is necessary for the 
insured to remain out of the house for the purpose of getting fresh air 
he can claim the benefits of the policy, because the insurer had the right to 
state the terms upon which its obligation was incurred, and they saw fit, 
in this instance, to insure only against such diseases as continuously con- 
fined to the house. If the disease required the insured to remain outside 
of the house, rather than to remain in the house, it does not come within 
the terms of the policy. But short trips away from the house for pur- 
poses necessary to bring beneficial results to the health of the insured does 
not take the case out of the operation of the language of the policy, 
which requires confinement to the house. Our conclusion is therefore 
that the testimony presented a question of fact for the determination of 
the jury as to whether or not appellee’s disease and his state of health at 
the time required continuous confinement to the house, within the mean- 
ing of the policy, notwithstanding his short trips out for water and sun- 
shine, and this issue should have been submitted to the jury. Both sides 
asked for a peremptory instruction, but appellant did not waive its right 
to insist on a submission of the issues to the jury, as it asked another in- 
struction submitting the issues. St. L. S. W. Ry. Co. v. Mulkey, 100 Ark. 
71, 139 S. W. 643, Ann. Cas. 1913C, 1339; Sims v. Everett, 113 Ark. 198, 
168 S. W. 559, L. R. A. 1918C, 7, Ann. Cas. 1916C, 629; one Tribe 
of - Hur v. Gailey, 117 Ark. 145, 173 S. W. 838; St. L, I. M. & S. Ry. 
Co. v. Ingram, 118 Ark. 377, 176 S. W. 692. 


5] It is said by counsel for appellee that the additional instruction 
asked by appellant was not correct, and that therefore the case stood as if 
appellant had only asked for the peremptory instruction so as to bring it 
in the operation of the rule in Mulkey v. Railway, supra. 


Instruction No. 2, requested by appellant, was a substantial copy of 
the two clauses of the policy, which were self-explanatory. The effect 
of the instruction, if given, would have been to submit to the jury the 
question of fact as to whether or not appellant’s contention fell within the 
clause of the policy. 

[6] It cannot be said that the testimony was undisputed, as there was 
no other testimony adduced in support of appellee’s right of action under 
the first clause of the policy, and, appellee being an interested witness, 
the jury was not bound to accept his testimony. Skillern v. Baker, 82 
Ark. 86, 100 S. W. 764, 118 Am. St. Rep. 52, 12 Ann. Cas. 243; Lilly v. 
Robinson Merc. Co., 106 Ark. 571, 153 S. W. 820; Harris v. Bush, Re- 
ceiver; 129 Ark. 369, 196 S. W. 471. Besides, under appellee’s own testi- 
mony, it was a question for the jury to determine whether or not the dis- 
ease was sufficient to compel his continuous confinement to the house. If 
the jury accepted his testimony as true, different inferences might have 
been drawn from it with respect to the effect of the disease in confining 
him to the house, except as to necessary trips for the benefit of the water 
and sunshine. 

For the error of the court in withdrawing the case from the jury by 
a peremptory instruction, the judgment will be reversed, and the cause 
remanded for a new trial. 
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WILSON v. TRAVELERS’ INS. CO. (S. F. 8881.) 
(Supreme Court of California. May 27, 1920.) 
190 Pacific Reporter 366 


l. INSURANCE—CLAUSE IN ACCIDENT POLICY THAT IT 
SHOULD NOT COVER INJURY RESULTING FROM EXPLO- 
SIVES DID NOT APPLY ONLY TO VOLUNTARY EXPOSURE. 
Clause in an accident policy: providing that it should not cover injury 

resulting wholly or partly from explosives of any kind, held not to apply 

only to voluntary exposure to explosives. 
(For other cases, see Insurance, Dec. Dig. § 451[1].) 


2. INSURANCE—AMBIGUITIES IN ACCIDENT POLICIES CON- 
STRUED AGAINST INSURER. 
Ambiguities in accident policies are to be construed against the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—INJURY OCCASIONED BY “WRECKAGE” OF 
PASSENGER CAR AND NOT EXPLOSION CAUSING WRECK- 
AGE. 

Under an accident policy, providing that it should not cover injury 
resulting from explosions, but should cover injury resulting from “wreck- 
age” of a passenger car, where there was an explosion in toilet room, 
causing the walls thereof to burst and injure insured, who was sitting in 
the interior of the car, the injury was the result of the “wreckage” of the 
car and not of the explosion; the word “wreckage” implying that the car 
is a passive instrumentality, acted upon by some force which recks it. 


(For other cases, see Insurance, Dec. Dig. § 452.) 


4. INSURANCE—RECOVERY COULD BE HAD ONLY ON ONE 

DAILY TICKET ACCIDENT POLICY. 

Only recovery on one ticket policy could be had by a passenger, al- 
though he had purchased two daily ticket policies, which overlapped at the 
time of the injury, where the policies provided that “insurance on any per- 
son under ticket policies is limited,” etc. naming the amount of the policy. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


6. INSURANCE—ISSUANCE OF SEVERAL ACCIDENT TICKETS 
HELD NOT TO ESTOP INSURER FROM LIMITING LIABIL- 
ITIES TO ONE TICKET; CUSTOM NOT INFLUENCING AC- 
TION DOES NOT ESTOP . 

An insurer engaged in selling daily ticket accident policies to pas- 
sengers was not estopped by custom of selling more than one such policy 
to a traveler from setting up as a defense in an action on two policies a 
clause in the policies, limiting liability to the amount specified in one of 
them, unless the conduct of the insured in taking out more than one 
policy was in some manner influenced thereby. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


In Bank. 

Appeal from Superior Court, Alameda County, Denver Sevier, Judge. 

Action by John H. Wilson against the Travelers’ Insurance Company. 
Judgment for plaintiff, and defendant appeals. Modified and affirmed. 


Coogan & O’Connor, of San Francisco, for appellant. 
L. Ernest Phillips, of Oakland, for respondent. 
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Wisvr, J. ‘Plaintiff recovered from defendant for bodily injuries, 
accidentally received) double weekly indemnity on each of two one-day 
ticket policies of accident insurance purchased by him for 25 cents each. 
The first was purchased at 6:30 p. m., June 29, 1916, and the second at 
6: 15 p. m., June 30, 1916, from a ticket agent of the Atchison, Topeka & 

Santa Fe Railway Company. The accident occurred at 7:30 p. m., June 30, 
1916, while plaintiff was aboard a Southern Pacific passenger train. As 
each policy by its terms expired at midnight of the next day after date, 
both were in effect at the time of the accident. The amount recovered 
on each policy was $1,303, being double the weekly indemnity of $12.50 fot 
52 weeks. The defendant appeals from the judgment. The only fact in 
dispute is as to whether the injury resulted from an explosion within the 
meaning of that term as used in the policy. All other questions involve 
the interpretation of the policies and their application to the admitted facts. 
The plaintiff, a passenger, was seated in a passenger car which was stand- 
ing at the Southern Pac fic Company’s Sixteenth street depot, in Oakland, 
when a violent explosion in the toilet room occurred, by which the car was 
wrecked. The trial court finds that— 


“In and by the wreckage of said passenger car and by reason of the 
same and a result thereof the plaintiff sustained bodily injuries,” “that 
such external and internal injuries of the wreckage of the said passenger 
car.” 


The policies contained the usual terms insuring the holder against 
injuries affected by accidental means “subject to the conditions herein 
contained, to wit.’ Then follow clauses lettered consecutively from (a) 
to (k). Clauses (a), (b), (c), fix the amount of insurance to be paid 
for injuries. The doub!e indemnity clause (d) is as follows, to wit: 


“(d) If the insured be a male, and such injuries shall be caused by 
the wreckage or burning of a railway passenger car or vessel licensed 
for the transportation of passengers, provided in either case by a com- 
mon carrier and propelled by mechanical power, while the insured is a 
passenger and actually within the car or on board the vessel, then the 
company will pay double the amount otherwise payable under clause (a), 
(b) or (c) of this policy.” 


Clause (g) contains the provision with reference to explosives, relied 
on by appellant to defeat plaintiff. This clause reads as follows: 


(g) This insurance shall not cover disappearance nor injuries of 
which there is no visible contusion or wound on the exterior of the body 
of the insured, nor shall it cover accident, injury, disability or death 
resulting wholly or partly, from any of the following, to wit: Voluntary 
overexertion, or voluntary exposure to unnecessary danger, medical or 
surgical reatment, hernia, disease in any form: fits, vertigo or sleepwalk- 
ing, gas or poison in any form or manner or contact with poisonous 
substances, sunstroke or freezing, firearms, fireworks, or explosives of any 
kind, horse, automobile or bicycle racing, aerial navigation, lacrosse ,foot- 
ball, dueling or fighting, war or riot, nor shall this insurance cover sui- 
cide sane or insane, or injuries, fatal or nonfatal inflicted intentionally 
by the insured or by any other person, sane or insane, or sustained by the 
insured while insane or intoxicated while violating law, resisting arrest 
or fleeing from justice, or while entering or leaving any moving convey- 
ance or trying so to do, or happening while in or on any part thereof not 
provided for occupancy of passengers or while on the steps or platform of 


any moving car (street cars excepted) or while on the right of way or 
bridge of any railway.” 


(1) Respondent contends that this clause should be construed to 
apply only to the, voluntary exposure to explosives. The policy is hardly 
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susceptible of such construction. Omitting inapplicable clauses the proviso 
reads ° 


“Nor shall it cover injury resulting wholly or partly from any of the 
following. to wit: * * * firearms, fireworks, or explosives of any 
kind.” 

The punctuation as well as the context remove these clauses from the 
operation of the words “voluntary exposure.” 


[2, 3] The next question arises from the fact that the plaintiff was 
injured by the wreckage of a passenger car, to which clause (d) applies. 
This clause being specific and applicable by its terms to the manner in 
which the plaintiff was injured, it is claimed that it should control the 
general exception in clause (g) of injury by explosives. The point is 
not free from difficulty. “Wreckage” is defined as “the act of wrecking.” 
The word implies that the car is a passive instrumentality, acted upon 
by some force which wrecks it. This force must always be a proximate 
cause of the injury. Therefore where an explosive wrecks the car, it is 
proper to say that an injury resulting from the wreckage of the car was 
“caused” by the explosion. This would be true if the explosion was only 
sufficient to derail a moving train. The difficulty with such a construction 
arises from the fact that it would completely nullify claus e(d) which is 
evidently intended to secure the patronage of intending passengers, If 
we must look for the cause of the injuries to the first cause, it would 
never be the wreckage of the car, which is itself a result, and not a cause. 
In the case at bar, if the car had remained intact, that is, if the walls of 
the toilet room had been sufficiently strong to resist the explosion, or to 
have directed its force away from the interior of the car, the plaintiff 
would have suffered no greater injury than a bystander at great gun tar- 
get practice. The wreckage of the car intervened between the explosion 
and the plaintiff. The defendant has chosen to use the phrase “wreckage 
of the car’:as a cause of injury for which they hold themselves respo.- 
sible. Although the explosion was the proximate cause of the injury, it was 
by the peculiar terms of the policy, made a remote cause, or secondary 
cause where the wreckage of the car intervened. No doubt if an explo- 
sive bomb had been placed in the plaintiff's lap and there exploded, kiil- 
ing him and wrecking the car, the wreckage of the car would not be a 
“cause” of the accident within the meaning of the policy. But where it 
was necessary for the explosive to first destroy or wreck the car to reach 
the passenger, or where parts of the wrecked car striking the passenger 
cause the injury, the terms of the policy would warrant a recovery. The 
defendant is priveleged to frame its contracts of insurance in any terms 
it may choose, and in the absence of ambiguity the courts enforce such 
contracts as written. But they are offered to the public, and are intended 
to be sufficiently attractive to secure purchasers. The established rule of 
construction of such contracts require us to settle the ambiquity arising 
from the inapt phraseology “caused by the wreckage or burning of a 
railway passenger car” against the insurance company, and therefore to 
hold that where the injury is caused by the “wreckage” of the car which 
is in turn caused by the explosion of an explosive, the insured can re- 
cover under clause (d), for the reason that such “wreckage” is itself a 
“cause” of injury within the meaning of the latter clause. In view of the 
foregoing conclusion, in which we have assumed that the explosion was 
that of an “explosive” within the meaning of that term as used in the 
policy, it is unnecessary to consider the points made with reference to the 
evidence or findings in that connection. 

[4-6] It is contended by appellant that the plaintiff in any event is 
entitled to recover for his injuries on only one policy, and on the other to 
be refunded the premium, which has been tendered to him, under proviso 
(e) which is as follows: 
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“(e) Insurance on any person under ticket policies is limited to the 
principal sum of $2,500.00 indemnity for injuries resulting in death, and to 
males: $1,250.00 for dismemberment, $12.50 weekly indemnity for wholly 
disabling injuries and the extra insurance provided for in clause (d); the 
company will return on demand to the insured or to his or her executors, 
all administrators or assigns, premiums paid for ticket policies in excess 
thereof.” 


In view of the fact that each policy provides for $2,500 for death, 
$1,250 for dismemberment, and $12.50 weekly indemnity, the words “ticket 
policies’ must refer to other policies of the same company, for each 
separate policy is already so limited, and if this were doubtful the last 
sentence, by which the company agrees to return all premiums paid for 
ticket policies in excess thereof makes clear the purpose of the company 
to limit its iiability to the face of the single policy. It is claimed, how- 
ever, that the defendant is estopped to deny its full liability on the second 
policy because it is alleged to be the custom of the defendant to issue as 
many separate policies as may be requested, charging full premium for 
each. In proof of this alleged custom one witness testified that on Dec- 
ember 12, 1917, he purchased four ticket policies from the defendant’s 
agents, two at Seventh and Broadway, and the others at the main office 
at Thirteenth and Broadway. The policies were admitted in evidence, 
and it appears therefrom that two were dated 4 p. m., December 11, 1917, 
one 6.30 p. m., December 12, 1917, and another December 13, 1917. This 
evidence is far short of proving a uniform custom of the company or of 
its agents in June, 1916, at the time of the issuance of plaintiff’s policies, 
or at any time, and was not competent evidence to show the custom in 
1916, nor could defendant be estopped by such a custom, even if proved, 
unless the conduct of the plaintiff was in some manner influenced there- 
by, and no evidence was offered that he even knew of such custom. 
Plaintiff bought these two policies, each good for one day, at an inter- 
val of 24 hours, and by reason of the fact that the policies were good for 
more than 24 hours they overlapped for a period of 5% hours. During 
that period he was injured. The policies make provision for such a con- 
tingency by providing for a refund of the premium on-demand, a method 
of adjustment no doubt made necessary by reason of the fact that these 
tickets were issued to all applicants at every ticket office of the railroad 
company, and that a purchaser could for that reason secure a number of 
policies covering substantially the same period and loss. The plaintiff 
was entitled to recover $1,300 upon but one policy, and upon the other 25 
cents. ’ 


The trial court is directed to modify the judgment by striking out 
the amount of $2,600, and inserting in lieu thereof the amount of $1,300- 
.25, and as so modified the judgment is affirmed. 


We concur: Angellotti, C. J., Lennon, J., Shaw, J.; Lawlor, J.; Ol- 
ney, J. 
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TRAVELERS’ PROTECTIVE ASS’N v. JONES. (No. 10388.) 
(Appellate Court of Indiana, Division No. 1. June 15, 1920.) 
127 Northeastern Reporter, 783. 


1. INSURANCE — IN BENEFIT ASSOCIATION CERTIFICATE, 
“VOLUNTARY” AND “UNNECESSARY” HAVE DIFFERENT 
MEANINGS. 

In a clause of benefit association certificate excluding liability for 
injuries resulting from “voluntary or unnecessary” risks, “voluntary” 
signifies doing something as the result of choosing, while “unnecessary” 
includes risks which may or may not result from choosing, so that the two 
adjectives convey different ideas, and the conjunction “or” cannot be 
construed as coordinating. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Unnecessary; Voluntary.) 


2. INSURANCE — EACH EXPRESSION IN CERTIFICATE PRE- 

SUMED TO HAVE BEEN USED FOR A PURPOSE. 

Each word, phrase, clause, and sentence in a benefit association cer- 
tificate is supposed to have been used for a certain purpose, and as having 
some meaning when construction of the policy becomes necessary. 

(For other cases, see Insurance, Dec. Dig. § 726.) 


3. INSURANCE — POLICY OF DOUBTFUL MEANING TO BE 

CONSTRUED FAVORABLY TO INSURED. 

Where the language of an insurance policy is ambiguous, the con- 
struction most favorable to the insured will be adopted, since the policy 
was drawn by insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—CLAUSE EXEMPTING FROM LIABILITY FROM 
VOLUNTARY “OR” UNNECESSARY EXPOSURE TO DAN- 
GER OR TO TOO OBVIOUS RISK CONSTRUED. 

Clause in benefit association certificate, excluding liability for results 
of “voluntary or unnecessary exposure to danger or too obvious risk of 
injury,” held to exempt from liability for injury or death or disability 
resulting from voluntary and unnecessary exposure to danger, that is to 
say, voluntary and unnecessary exposure to danger which is a too obvious 
risk of injury; “or” being frequently read “and” where necessary to 
make the meaning clear, or as equivalent to “being” or “to wit” or “that 
is to say.” 

(For other cases, see Insurance, Dec. Dig. § 787.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Or.) 


5. INSURANCE — DANGER IS NOT “TOO OBVIOUS” UNLESS 
PRUDENT MAN IN CIRCUMSTANCES WOULD NOT HAVE 
VOLUNTARILY ENCOUNTERED IT. 

A danger is not “too obvious” a risk so as to be excepted from a 
benefit association certificate exclud. ng liability from such risks, unless 
it is one to whieh, under the circumstances of the case, a reasonably pru- 
dent man would not have voluntarily exposed himself. 

(For other cases, see Insurance, Dec. Dig. § 787.) 
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6. INSURANCE — WHETHER RISK WAS TOO OBVIOUS HELD 

QUESTION FOR JURY. 

Whether the danger to which insured voluntarily, exposed himself 
was so obvious that no prudent man would have encountered it so as to 
defeat recovery under benefit association certificate held a question for 
the jury. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 


Appeal from Circuit Court, Putnam County; James P. Hughes, Judge. 
Action by Thomas O. Jones against the Travelers’ Protective Assoc- 
iation. Judgment for plaintiff, and defendant appeals. Affirmed. 


McNutt, Wallace & Randel, of Terre Haute, and Orion B. Harris, 
of Sullivan, for appellant. 

Hays & Murphy, of Greencastle, Sol H. Esarey and Ward H. Wat- 
son, both of Indianapolis, and James E. Watson, of Rushville, for appel- 
lee. 


En Log, P. J. June 25, 1915, one James T. Jones was struck and killed 
by a freight train, at Clinton, Ohio. He was, at the time of his death, 
a beneficial member, in good standing, in the appellant association. His 
certificate of membership in said association provided for the payment, 
by said assoc'ation, subject to certain limitations, of certain named de- 
finite sums to the beneficiary named in said certificate, in case of the 
death by accident of said member. The appellee herein, a brother of said 
member, was his named beneficiary. It was provided in sa‘d certificate 
of membership that— 


“This certificate, the constitution, by-laws, and articles of incorpo- 
ration of said association, and application for membership, signed by said 
member, and all amendments thereto shall constitute the agreement be- 
tween said association and said member.” 

The complaint was in one paragraph, to which answer was filed in 
five paragraphs, the first being a general denial, the second, which is the 
only one necessary to be noticed in determining this appeal, setting up the 
provisions of section 2, of the constitution of said association, which pro- 
vision, so far as applicable to this case, was as follows, to wit: 


“This association shall not be liable for * * * injury causing 

death or disability resulting from * * * voluntary’ or unnecessary 
exposure to danger or too obvious risk of injury; or, * * * 
—alleged that the deceased “voluntarily and unnecessarily exposed him- 
self to the danger of being run over by trains, and voluntarily and un- 
necessarily exposed himself to the obvious risk of being injured and 
killed by moving trains,” and that— 


“Decedent's death occurred by reason of said voluntary and unneces- 
sary exposure to danger by going onto said track, and because of the vol- 
untary and unnecessary exposure to too obvious risk of injury by going 


onto said railroad track at and prior to the time he was injured and 
killed.” 


There is no material conflict as regards the controlling facts of this 
case. The depot of the Pennsylvania Railroad, the tracks of which are 
also, through said town, used by the Baltimore & Ohio Railroad, is 
situated west of the canal, and in the extreme west part of the town of 
Clinton, Ohio. The street leading from the town to said depot crosses 
said railroad tracks about 350 feet north of said depot. On the easterly 
side of said tracks and between the right of way of said railroad and the 
canal are private grounds, on which are situated several buildings. Be- 
tween the property lite fence on the east of said track and the easterly 
or northbound track of said railroad there was a foot or cinder path 
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from 4 to 6 feet wide. There was no regular sidewalk leading from 
said public highway south to said depot, and the public going to and 
from said depot on foot, used both said cinder path and said railroad 
tracks and the space between said tracks as ways of passage, and had so 
used them for many years prior to the 25th of June, 1915. There was an 
open roadway leading south from said highway crossing, west of said 
railroad tracks, to the depot, but there is no evidence that thete was any 
sidewalk or footpath along the same for the use of pedestrians. 

Shortly before 6 o’clock on the evening of the day of the accident the 
deceased had come from the said town of Clinton, using said east and 
west highway until he came to said highway crossing of said railroad. 
Here he stopped for a few moments and engaged in some conversation, 
and then started south towards the depot. Whether he started south on 
said cinder path lying along the east side of said tracks or started down 
said tracks walking between the rails of said south-bound track is not 
quite clear,, but just before he reached the board crossing leading from 
the north end of the said depot eastwardly across the said tracks to a plat- 
form on the east of said tracks, and while walking between the rails of 
the said south-bound tracks he was struck by a rapidly moving south- 
bound freight train and killed. He had, earlier in the day, made in- 
quiries as to the time at which he could get a passenger train north on 
said road, and had been informed that he could get such train at about 6 
o’clock, and he was presumably on his way to said depot to take passage 
on said north-bound train. ; 

There was a trial by jury, which returned its verdict in favor of ap- 
pellee, upon which the court rendered judgment. It also returned its 
answers to interrogatories submitted to it. 

After the return of the verdict appellant moved for judgment in its 
favor upon the answers to interrogatories, which motion was by the 
court overruled. It then filed its motion for a new trial, which being 
also overruled, it prosecutes this appeal, and has assigned as error: (1) 
The overruling of said motion for a new trial; (2) the overruling of 
its said motion for judgment in its favor upon the answers to said inter- 
rogatories. 

The first ground urged for a reversal of this case is that the verdict 
is not sustained by sufficient evidence. The appellant insists that the evi- 
dence in the case shows without conflict or dispute that at the time de- 
ceased met his death he was doing an act which placed him, for the time 
being and as to the injury received, without the provisions of his con- 
tract, and that by reason thereof there is no liability upon the certificate 
in question. It relies upon that provision contained in section 2 of the 
constitution of said association, pleaded by it in its said second paragraph 
of answer, and hereinbefore set out. 

The foregoing clause may be so read as to exempt the said associa- 
tion .from liability for injury causing the death or disability resulting 
from: (1) Voluntary exposure to danger; or (2) unnecessary exposure 
to danger: or (3) voluntary and unnecessary exposure to danger; or (4) 
voluntary exposure to danger or too obvious risk of injury; or (5) un- 
necessary exposure to danger or too obvious risk of injury; or (6) 
voluntary and unnecessary exposure to danger or too obvious risk of 
injury; or (7) voluntary and unnecessary exposure to danger, being (a) 
too obvious risk of injury. 

[1] “Voluntary” and “unnecessary” are each adjectives, and as used 
modify “exposure.” They do not express similar qualities or attributes, 
but each involves and carries with it an idea entirely separate and distinct 
from the other. They are not similar attributives, such as the words 
“hidden” and “concealed,” and cannot be so construed, and the conjunc- 
tion “or,” as used above, cannot be construed as co-ordinating. See 
Cent. Dict. “or.” The word “voluntary” as applied to an act signifies 
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something done as the result of a choosing, of a judgment pronounced, 
however imperfect or immature the same may be. The word “voluntary” 
is broad enough to include the doing of things which may be either nec- 
essary or unnecessary, while the word “unnecessary,” as an adjective, 
may include the doing of things where the exercise of the will is in no 
way involved, where there was no choosing, as there is in voluntary acts. 
There is therefore, if we read the conjunction “or” as coordinative, an 
overlapping of conditions which leads to uncertainty and confusion as 
to what was meant by the language used. 


When we consider the latter part of said clause and endeavor to ar- 
rive at its true meaning, we.are again met with doubt and uncertainty. 
The first part of said clause, if given a literal interpretation, would re- 
lieve from liability for exposure to any danger. There is up to this 
point no word, or words, in any way limiting or qualifying the danger, 
exposure to which will place the insured outside the protection of his 
policy; and it is therefore necessary that we shall consider the latter part 
of said clause, “or too obvious risk of injury,” and endeavor to discover, 
if possible, its relation to, or affect, if any, upon the preceding part of 
said clause. 

Counsel for appellant in their brief herein say: 


“Our courts hold that it was not intended by the latter expression 
to include mere acts of negligence; that is, inadvertent acts or omissions 
of the insured. Suicide is self-inflicted injury, with the purpose of pro- 
ducing death. There must be, therefore, somewhere between these two 
extremes a kind of exposure to danger which this and like policies are in- 
tended to provide against.” 


We concur in these statements, and it is our duty to so read said pol- 
icy, if the same can be reasonably done, as to determine with reasonable 
certainty the kind of exposure to danger by the insured which will place 
him without the terms of his said certificate, as expressed in said con- 
stitution of appellant. 

[2] If the expression, “or too obvious risk of injury,” was intended 
to be co-ordinate with “exposure to danger,” then the use of these: 
words was entirely unnecessary. The general words already used had 
covered the same ground, and insured was already excluded from any 
protection under his said certificate. It would be the same in effect, so 
far as the construction thereof is concerned, as if said clause had read: 


“This association shall not be liable for any accidental injuries sus- 
tained by the insured while riding as a passenger upon any train, or while 
riding in any day coach upon any such train.” 


Each and every word, phrase, clause, and sentence in a contract is 
supposed to have been used for a certain and definite purpose, and as 
having some force and meaning where the interpretation of said contract 
becomes necessary. 


The first part of the above-supposed clause would*exclude the in- 
sured from any benefits for any injury received by him while riding as 
a passenger upon any train, whether at the time he received such injury 
he was riding in the day coach, smoking car, or in the parlor car, and 
to give to the word “or” in the above clause its disjurtctive force is to 
render the latter clause entirely superfluous; the ground covered by it 
having been already covered. 


[3] It was said in Cottingham et al. v. National, etc. Co., 290 IIl. 
26, 124 N. E. 822, that— 

“An insurance contract is to be interpreted and construed by the 
same rules as other mercantile contracts, and the principles governing 
such interpretation and construction do not differ from those controlling 
in other contracts, but where the insurance company leaves its design 
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or meaning doubtful by the use of language that is not clear, courts adopt 
a construction most favorable to the insured.” ' ; 
In Maxwell v. Springfield, etc., Co., 125 N. E. 645, it was said: 


“An insurance policy is not regarded as an ordinary contract, be- 
cause it is drawn by the insurer, and where the language of the policy 
is ambiguous, that consiruction will be adopted, which is most favorable 
to the insured.” 


[4] The word “or,” in statute, by-laws, ordinances, and wills is fre- 
quently read ‘‘and,” and will be so read and given a conjunctive rather 
than a disjunctive meaning, where to give it such conjunctive meaning 
will make the intention clear, definite, and certain, while the disjunctive 
use of said word would lead to doubt and uncertainty as to the true mean- 
ing of the language used. Conklin v. State, 8 Ind. 458; O’Connell v. 
Gillespie, 17 Ind. 459; Shimer v. Mann, 99 Ind. 190, 50 Am. Rep. 82. 
See, also, Words and Phrases, vol. 6, p. 5002, “or.” 

The word “or” is also used equivalent of “being” People v. Bank, 
159 N. Y. 382, 54 N. E. 35. It is also used as the equivalent of “to wit.” 
Downs v. Allen (C. C.) 22 Fed. 805; Blumenthal v. Berkshire, etc., Co., 
134 Mich. 216, 96 N. W. 17, 104 Am. St. Rep. 604. It is also used as the 
equivalent of “that is to say,’ and gives that which precedes it the same 
signification as that which follows it. People v. Latham, 203 Ill. 9, 67 
N. E. 403. 

In the light of these authorities the said clause in section 2 of the 
constitution of appellant assocation should be read as though it were as 
follows: 


“This association shall not be liable for * * * injury causing 
death or disability resulting from * * * voluntary and unnecessary 
exposure to danger, that is to say, voluntary and unnecessary exposure to 
danger, which is (a) too obvious risk of injury.” 

This reading will make the said clause of appellant’s constitution 
definite and certain. It will definitely fix the limits thereof, as to non- 
liability. It does what counsel in their brief suggest, viz. it determines 
the kind of exposure to danger which this and like policies are intended 
to provide against, so that the insured may fairly know when he is within 
and when without the terms of his said contract. 

[5] That the deceased, in going upon and walking upon the railroad 
track at the time and place he did voluntarily and unnecessarily exposed 
himself to danger may be conceded. Every person who voluntarily goes 
upon a railroad track to walk thereon voluntarily exposes himself to dan- 
ger; but the important question in this case is, Was the danger to which 
decedent exposed himself a too obvious risk of injury? Was it a danger 
to which, under the circumstances of this case, as disclosed by the rec- 
ord, a reasonably prudent man would not have exposed himself? Was 
the risk of injury so obvious that a reasonably prudent man, at the time 
and under the circumstances surrounding the decedent, would not have 
voluntarily encountered the sa‘d risk? If it was, then the decedent at 
the time he received said injury was doing an act which placed him with- 
out the terms of his contract, and there is no liability in this case. 

[6] Whether the decedent voluntarily and unnecessarily exposed 
himself to such a danger as would exclude him, or his beneficiary, in 
case of accident, from benefits, under said clause, supra, i. e., whether the 
danger to which the deceased exposed himself was so obvious that no 
reasonably prudent man would have exposed himself thereto, was a ques- 
tion of fact for the jury, and the verdict is amply supported by the evi- 
dence. 

[7] Complaint is also made of instruction No. 3, given by the court 
to the jury at the request of the appellee. This instruction, while not an 
accurate statement of the rights and duties of the parties under said 
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contract of insurance, was more favorable to the appellant than it had a 
right to demand. It could not have been injured thereby, and its giving 
did not constitute reversible error. 

[8] Complaint is also made of the refusal of the court to give in- 
struction No. 4, requested by appellant. The court did not err in refusing ° 
to give said instruction. It, under the facts of this case, would have been 
an invasion of the province of the jury to have given said instruction. 

Finally, appellant insists that the answers returned by the jury are 
in irreconcilable conflict with the general verdict and its motion for judg- 
ment in its favor thereon should have been sustained. It is insisted that. 
as the answers show that there was no necessity for the deceased to g¥ 
upon the tracks to reach the station, and that he went upon said tracks 
voluntarily and unnecessarily exposed himself to the danger which re- 
sulted in his death, they therefore and thereby show a complete defense 
to this action. 

What we have heretofore said in this opinion disposes of this con- 
tention also. The court did not err in refus ng to enter judgment in 
favor of appellant, upon the said answers to intcrrogatories. 

Upon this record there can be no doubt as to a correct result having 


been reached. No reversible error has been presented, and the judgment 
is therefore affirmed. 


re 


KREISS v. -® INA LIFE INS. CO. 
(Court of Appeals of New York. May 4, 1920.) 
127 Northeastern Reporter 481 
1. INSURANCE — ACCIDENT POLICY CONSTRUED TO RE- 


QUIRF PROOF THAT INJURIES WERE CAUSED BY BURN- 
ING OF BUILDING. 


Insurer could not be held liable under accident policy insuring against 
death “by reason and in consequence of the burning of a building while 
the beneficiary is therein,” in absence of proof that the injuries which 
caused insured’s death were caused by the burning of the whole or a part 
of the building. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


2,5 INSURANCE—EVIDENCE HELD NOT TO WARRANT INFER- 
ENCE THAT INJURIES OF INSURED WERE CAUSED BY 
BURNING OF BUILDING. 

In action on accident policy insuring against death “by reason and in 
consequence of the burning of a building while the beneficiary is therein,” 
evidence that beneficiary's clothes caught on fire while within the building 
and that there had been a fire in the kitchen of such building, which had 
resulted merely in the burning of some of the contents of the room and the 
charring of wall paper and scorching of window frames, and which had 
been extinguished with hand extinguisher by fire department in a few 
minutes: and that beneficiary had been cleaning gloves with gasoline at 
time of fire, held not to warrant inference that death was caused by burn- 
ing of building. 

(For other cases, see Insurance, Dec. Dig. § 665[5] ) 


Hogan, Pound, and Andrews, JJ., dissenting. 
Vol. LVI—23. 
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Appeal from Supreme Court, Appellate Division, Fourth Department 

Action by Jesse G. W. Kreiss against he Etna Life Insurance Com- 
pany. From a judgment of the Appellate Division (181 App. Div. 919, 
167 N. Y. Supp. 110), affirming a judgment of the Trial Term for plain- 
tiff on the verdict of a jury, defendant appeals. Reversed, and new trial 
granted. 


Maurice C. Sprait, of Buffalo) for appellant. 
Henry W. Killeen, of Buffalo, for respondent. 


Etkus, J. On October 8 ,1910, the defendant issued to the plain- 
tiff a policy of accident insurance, insuring the plaintiff against disability 
or death through accidental means, and also agreed that, if the beneficiary 
named in the policy was not the insured, or an insured beneficiary under 
any other policy issued by it, that it also insured such beneficiary against 
bodily injuries effected through accident while a passenger in a car “or 
by reason and in consequence of the burning of a building while the bene- 
ciary is therein, * * * which injuries alone result within 90 days from 
date of accident in” loss of life, etc. In the renewals of the policy of 
insurance, plaintiff's wife, Pearl H. C. Kreiss, was named as beneficiary. 

On October 5, 1915, while the policy was in force, Pearl Kreiss lost 
her life, and the plaintiff claims her death creates a liability under the 
policy: because it was in consequence of the burning of a building while 
Mrs. Kreiss was therein. The defendant admits the death of Mrs. Kreiss, 
but denies that it took place in such manner as to entitle the plaintiff to 
recover. 

Upon the trial testimony was given by both plaintiff and defendant as 
to the circumstances of Mrs. Kreiss’ death. The question submitted to the 
jury was whether Mrs. Kreiss met her death in accordance with the 
terms of the policy, and the jury found for the plaintiff. To all of which 
exception was duly taken. 

From the judgment éntered upon such verdict, and the order denying 
the motion for a new trial, the defendant appealed to the Appellate Div- 
ision, which affirmed the judgment, two of the justices dissenting and 
voting for reversal and the dismissal of the complaint, and from the 
judgment of the Appellate Division, entered upon such decision, appeal is 
taken to this court. 

(1) The question is a narrow one and depends entirel upon whether 
or not the case discloses any evidence which could bring the plaintiff 
within the provisions of the policy. This court has construed a policy 
almost identical in its terms and clearly laid down what burden of proof 
the plaintiff must discharge before it can be entitled to recover, Houlihan 
v. Preferred Accident Ins. Co, of N. Y., 196 N. Y. 337, 89 N. E. 927, 25 
L. R. A. (N. S.) 1261. As that case sets the standard of proof which the 
defendant must reach, a statement of the rule of law it laid down is 
important. The policy in the insant case reads: 

“If the beneficiary lost life by reason and in consequence of the 
burning of a building while the beneficiary is therein.” 

In the Houlihan Case the policy read: 

If “caused by the burning of a building while the said person is 
therein.” 

The terms of the two policies are thus practically identical. If anything 
the policy in the instant case is a trifle stronger as requiring that the death 
or injury shall be “by reason and in consequence” of the burning, instead 
of it “caused” by the burning. In the Houlihan Case it was attempted 
to hold the provision of the policy to mean that it is the burning in a 
building, not of a building, causing injury to the beneficiary; that was 
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what the insured had the right to belive the insurer meant. See dissenting 
opinion of Vann, J. 196 N. Y. 344, 89 N. E, 928, 25 L. R. A. (N. S.) 1261. 
The majority of this court, Willard Bartlett, J., writing the opinion, how- 
ever, held that there was no ambiguity in the language of the policy; that 
the clause referred to “seems unmistakably to require the burning of a 
building, either in whole or in part, as a condition precedent to liability on 
the part of the insurer.” 196 N. Y. 340, 89 N. E. 928, 25 L. R. A. (N. S.) 
1261. The opinion continues: 


We are not called upon to resolve a doubt in favor of the insured 
where there does not appear to be any reasonable doubt. The argu- 
ment that when a person takes out a policy of accident insurance his gen- 
eral purpose is to secure indemnity against the consequences of accidental 
injury is admissable only with the qualification that he cannot reasonably 
expect indemnity outside the limitations of his contract, and when that 
contract expressly specifies the kind of accident which it covers, the rights 
of the insured and the liability of the insurer are measured by the speci- 
heation. 

Discussing the proposition that the policy means insurance against acci- 
dent caused by fire in a building, it disposes of that proposition by saying 
that that is not what the contract says. 

“Ordinarily a fire involving the burning of a building, in whole or in 
part, is a more serious casualty and less apt to occur than a fire which 
merely consumes some of its contents, without burning any part of the 
building itself. For a given premium: an insurance company might well be 
willing to idmeniy against an accidental injury due to the less frequent 
occurrence, when it would not insure as against the consequences of more 
ordinary fires. Such a preference is at least conceivable, and, assuming 
it to exist, how could the insurer evidence an intent to restrict the contract 
of indemnity to cases grave enough to include the ignition of the structure 
itself more aptly than is done by the language of the policy before us? 
No clearer phraseology occurs to us unless out of’ excessive caution a 
negative provision were to be added stating that the policy was not intend- 
ed to cover accidental injuries caused by a mere fire in a building not con- 
suming any portion of the edifice.” 196 N. Y. 341, 89 N. E. 928, 25 LR. 
A. (N. S.) 1261. ‘ 

(2) The testimony in the instant case as to the circumstances of the 
burning of Mrs. Kreiss does not meet the limits of this decision and there 
is no evidence which will support the verdict of the jury. The plaintiff 
and Mrs. Pearl H. C. Kreiss were husband and wife, living with Mrs. 
Kreiss’ father and mother, Mr. and Mrs. Leopold Schmidt, at No. 344 
Sycamore street in the city of Buffalo. Mr. Schmidt maintained a bar- 
room on the ground floor of the premises, behind which was a kitchen 
in which the family cooking was done as well as the cooking for Mr. 
Schmidt’s business, 

No one who is alive saw the beginning of the fire nor the burning of 
Mrs. Kreiss. The second floor of the building consisted of a series of 
rooms, one of which was a kitchen, out of which there was one door 
leading into the bathroom; another door leading into the hall with a stair- 
way going to the lower floor; and another door leading to the dining 
room, which immediately adjoined the kitchen. The kitchen had in it, 
among other things, a sewing machine, a morris chair a stove, a small 
heater, and a sink of enameled iron. There was a sinkboard back of the 
sink and wainscoting, and one or more windows in the room. There was 
no fire in the room, and no means of a fire except a gas stove. It ap- 
peared that there were two kitchens in the building—one kitchen which 
was downstairs, back of the barroom, already referred to, and which was 
always used to do the fasmily cooking, and the other in the apartment up- 
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stairs. There was never any fire upstairs or any means at the time to do 
cooking there. The cooking was done in the kitchen downstairs. The 
kitchen in which the fire occurred was upstairs. 


On the day of the fire, about one-half hour before it occurred, 
Schmidt saw his wife and daughter when they were in the kitchen down- 
stairs Shortly after he went into the downstairs kitchen and called up 
to his daughter, who was upstairs, to ask her mother how many potatoes 
he should purchase from a passing huckster. He did not see his daughter, 
but she called his wife, and his wife spoke to him from upstairs. He 
went out of doors for the potatoes, and as he was returning he heard 
his wife and daughter screaming upstairs. He ran upstairs, and when he 
got there the kitchen was afire. He found the two women at the kitchen 
sink: in the southeastern part of the room, hugging each other. He car- 
ried his wife downstairs, and then returned for his daughter, but did not 
find her. The witness was burned. He shut all the doors of the kitchen, 
so that the fire could not go any further; he was the only person in the 
building. 

In the meantime it appeared that his daughter had gone downstairs 
into the yard and was there assisted by a neighbor. The door, the wain- 
scoting, the curtains, the sewing machine, the window frames, and the 
room were all in a blaze of heat when Mr. Schmidt arrived there. He 
thought the greater part of the fire was at the door entering the dining 
room and around the wainscoting. Mrs, Schmidt was severely burned and 
subsequently died. 

Mr. Schmidt said his daughter’s face was burned; that neither his 
wife nor his daughter had any clothing on after the burning. Mr. Schmidt 
further testified that his wife and daughter never had a fire upstairs, al- 
though there were two stoves there and gas was used in these stoves 
when they lit them, but they were not lit; that the gas was not on, but 
that anybody could turn on the valves at the stove which controlled the 
supply of gas to the stove. No work was done upstairs. Everything was 
done downstairs. There was a kitchen for that purpose, and so far as he 
knew there was no fire upstairs, and no way a fire could communicate 
from the kitchen downstairs. He said no one knew how the accident 
happened, except his wife and daughter, who were dead. His wife was 
not burned as badly as his daughter; all his daughter had on was her 
corset cover, until somebody gave her a shawl. When he went upstairs, 
the door was open in the hall) and he could not tell whether the door 
leading from the hall into the kitchen was open. The fire was inside the 
kitchen, inside the room. 

The plaintiff testified that, when he saw his wife in the hospital shortly 
after the accident, she was burned from the breast up; her hair was 
burned off, her ear was burned off and her nose. The plaintiff went to his 
home about an hour after the accident, and found no fire burning. He 
said the tablecloth on the table in the kitchen was burned completely; the 
curtains on the windows were burned, the shades and draperies in the 
kitchen and in the hall were burned; the morris chair was burned beyond 
further use, and that this chair was located in the center of the room in 
front of the stove; the matting on the floor was also burned completely; 
the sewing machine and four umbrellas, which had been standing between 
the door and the sink were entirely burned, except a few wires, and that 
any draperies or anything like that in the room were burned; that the 
cost of the carpentry repairs was $38. 

One Schmidt, in the fire insurance business, examined the premises 
immediately after the fire; found some of the woodwork had been ckarred, 
so that parts of it were blistered and had to be replaced, the windows bro- 
ken ,and the sink damaged by fire. 
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Dietschler: another insurance man, examined the premises a week after 
the fire, and discoveed that there was damage in the hallway from the 
flames; the paint was blistered and charred on the wainscoting around 
the side of the room, and the window frames were charred. The fire 
burned fully half way through the wainscoting or more. The iron and 
enameled part of the sink was all stained from the fire, and the wood of 
the drainboard was burned. 


Hann, a carpenter, testified that he made the repairs necessary because 
of the fire; that it looked as though they had carried something burning 
down the stairs; as though small pieces had fallen and burned a black 
spot into the steps; one-quarter of the door leading from the kitchen to 
the dining room was burned, the door casing of the frame; the wainscoting 
around the sink was burned from the sink to the wainscoting cap. The 
room was 12 by 14 feet, and there was about 24 or 25 feet of wainscoting 
that had to be replaced. He put in a new door frame, because the one 
there was burned beyond repair and the top of the sink was burned—what 
they call the drainboard. His bill was $38. 


Kleinfelder, a neighbor of the plaintiff, testified, when he heard the 
cry of “Fire,” he went into the alleyway on the west side of the building, 
and saw Pearl Kreiss running, her clothing all ablaze. He tripped her up, 
and took off his coat, and put it around her to put out the blaze. After 
the fireman arrived, he went into the kitchen and saw the wainscoting was 
burning a little, the door leading into the dining room, and one of the 
windows sills were burning. One window sash was fairly burned. They 
were s‘ill burning a little when he got there. He saw no fire, in the stove. 
The morris chair was burned. The sink board was much burned, and the 
door leading to the front room was burned. Most of the fire when he 
got there was near the sink and the door still leading to the other room 
He did not notice any gloves on Mrs. Kreiss, 

Plaintiff further testified that his wife never cleaned gloves. 


This was the substance of the plaintiff’s case, so far as the accident 
was concerned. 


On behalf of the defendant, one Boore, a captain in the fire depart- 
ment, who at the time of the fire was a lieutenant, testified that the call 
for the fire came at 205 p. m. on October 5, 1915. It took him about 2 
or 2% minutes to reach the place of the fire. He ran in the alleyway 
alongside the building in question and up the rear stairway into the kit- 
chen. There was fire on the table cloth covering the kitchen table that 
stood against the west wall of the kitchen, in the cushions of the morris 
chair, which was nearly in the center of the room, and in the drapery over 
the door leading from the kitchen; that was all the fire, except the fire in 
the kitchen stove. There was a kitchen stove, with one lid off, and the 
gas was blazing from the burner, which he turned out. The room was 
mostly scorched. The fire was burning slowly when he got there. The 
wall paper was charred; the window frames were scorched; one in parti- 
cular which he opened, at the northwest corner of the room. He had 
not noticed the board of the sink» nor had he noticed the'doors. The con- 
tents of the room were not all burning. The table cloth, the morris chair, 
the drapery, and the window curtains were burning or had burned. The 
fire was put out by one of the members of the fire department with a 
hand extinguisher, and this did not take more than a couple of minutes. 
There was no fire in the hallway. It was all in the kitchen. They had 
no difficulty in getting in the kitchen, as there would have been, had there 
been a fire in the doorway. 

Brummer, a fireman, testified that he went with the last witness to the 
fire, and found fire in the curtains, morris chair, door frame, and door. 
He took his hand chemical just as quickly as he got inside the kitchen door, 
and started from one end of the room and worked around, and extin- 
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guished everything that was in the room, and still had chemical left, us- 
ing about 1% gallons of chemical. The stream was about one-quarter 
inch. The door leading into the dining room was burning, The wain- 
scoting was scorched. The cloth on the kitchen table was burning» and 
also the kitchen table. 

Dr. Wilfred Wright, who was house surgeon at the German Hospital, 
testified apparently without objection, as follows: 

“Q. State what she (Mrs. Schmidt) said when you asked her how it 
happened. A. She said her daughter was cleaning gloves and the gaso- 
line caught fire. That is all I asked her.” 

He was mot cross-examined as to this. 

The trial court, in charging the jury, said: 


“The preponderance of evidence in this case goes to these two pro- 
positions, and it is necessary that the plaintiff satisfy you of these two 
propositions by a preponderance: First, did this building burn in whole 
or in part? Second, did Mrs. Kreiss die as a result of the burning of 
that building in whole or in part, or in consequence of her injuries re- 
ceived at the time the building burned in whole or in part? That is all 
there is to this lawsuit, I belive, so far as the court desires to submit it 
to the jury. * * * If the injuries came, and the death which is admit- 
ted as a result of this burning came, to the plaintiff's wife by reason of 
a fire of what, if you please, was a table, or a sink» or a chair, or some 
piece of furniture, that plaintiff is not entitled to recover, and the court 
says to you as a matter of law that is correct.” 

—and further that the plaintiff was entitled to recover notwithstanding 
Mrs. Kreiss’ act caused the fire, and then, finally, the court said: 


“To sum this case up: If you believe that this building was burned 
in whole or in part, and you believe as a result and in consequence of the 
burning of that building this wife of the plaintiff, the deceased came to 
her death, then the plaintiff is entitled to a verdict at your hands in the 
sum of $3,000, with interest from the 5th day of October, 1915. If, on 
the other hand, you believe that this building did not burn in whole or 
in part, your verdict will be one of no cause of action, Again: If you 
do not believe that this deceased died as a result and in consequence of the 
burning of the building, your verdict will be one of no cause of action; 
but, if you believe that, first, the building burned in whole or in part, and 
that she died in consequence of the injuries received by the burning of that 
building, then you will return a verdict, as I have suggested, for the 
plaintiff.” 

Exception was duly taken to the submission to the jury of the question 
of whether there was a burning of the building within the meaning of the 
policy. The court was requested to charge that there was no burning of 
the building within the meaning of the policy, which was refused, and ex- 
ception taken. -By exceptions, defendant duly raised all the points which 
were necessary to sustain its defense. 

The plaintiff's theory of the accident is that— 


“Mrs. Kreiss and her mother in the room saw the fire burning over 
the sink, screamed, went over to extinguish it) and were ignited whilst 
standing near or over the sink, by flames communicated from the wains- 
coting or sink board. This was the only reasonable inference to be de- 
rived from plaintiff's case, and was a more reasonable inference on the 
entire case than the conjectural theory offered by defendant.” 


Plaintiff states, with emphasis, that this court cannot say that there is 
no evidence in this record to sustain the finding of the jury. The Houli- 
han Case is claimed to be distinguished from the instant case because the 
rule of the Houlihan Case decided only that the burning of a building 
must cause the injuries or death sued for, and that the trial court fol- 
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lowed that rule by leaving it to the jury to decide whether or not the 
burning of the building caused the injuries. In the Houlihan Case the 
beneficiary was burned to death in a bed which was in the center of the 
room and no portion of the building was burned. 

The question before this court turns on this: There is no doubt in this 
case that a portion of the building was burned—the kitchen door, the 
wainscoting, window frames, and the sink board, and the defendant sub- 
stantially concedes this. But is there any proof from which an inference 
may fa.rly be drawn, or be drawn at all, that the burning of these parts 
of the building caused Mrs. Kreiss to burn? We have the evidence of 
Mr. Schmidt, the father of Mrs. Kreiss, that one-half hour before the 
accident there was no fire in the kitchen upstairs; that there was no need 
of any fire. We have the statement made by Mrs. Schmidt to the physi- 
cian which poss:bly was inadmissable, that her daughter was burned while 
cleaning her gloves with gasoline, and the uncontradicted testimony of 
the fire lieutenant that he turned off the burning gas jet in the stove. 

Assuming: as we must, every inference favorable to the plaintiff, is 
not the testimony substantially this: The plaint.ff’s intestate was burned 
so that she died. There was a fire in the building, which burned a portion 
of the building—so far, so good. But there is no proof, and no inference 
to be drawn from proof, that the decedent was burned “by reason and in 
consequence of” the fire in the building. 

The Houlihan Case as applied to the instant case, decided that, in orddr 
that the policy holder may recover, there must be a fire in the building and 
that the fire must have caused the burning of the beneficiary, or was sim- 
ultaneous with it; but if'the beneficiary caught fire while she was clean- 
ing gloves or in some other way, and not by reason of the burning of the 
building, which did not actually burn, the plaintiff could not recover. 

The plaintiff argues that, if the plaintiff cannot recover under these 
circumstances, the policy is fraud. But his argument in his own brief 
furnishes the answer to this. He says, and says correctly: 


“All that it is necessary for plaintiff to prove, under the within-men- 
tioned policy of insurance, is that there was a burning of a building: and 
that such burning building caused the injuries, or death of the beneficiary 
whilst she was therein. Evidence being adduced to clearly show that 
some portion of the building as a structure did burn the remaining issue 
is as to whether that burning of the building, in whole or part, caused the 
decedent’s death. And to establish the latter fact direct eyewitness evi- 
dence is not necessary.” 

The plaintiff does prove that there was a burning of the building, but 
he does not prove by any eivdence whatsoever that the burning of the 
building caused the injury and death of his wife. The policy in suit is 
a plain contract, It granted an add'tional benefit to the insured, by in- 
suring the beneficiary (his wife) against accident, and agreed to com- 
pensate the plaintiff for injury to her under certain expressed conditions. 
The defendant had a right to limit its liability, so that there could be re- 
covery only if, among other things, the beneficiary was burned as a result 
of a fire in a building, and not she herself burning first. As was said in 
the Houlihan Case. 


“If it was the purpose of the parties to enter into a contract broad 
enough to embrace any accidental injuries occasioned by fire, it was easy 
enough for them to do so.” 


The inference might be drawn that the fire occurred while Mrs. 
Kreiss had been cleaning gloves with gasoline, and then, with the gloves 
on her hand, was drying them over the gas fire, and she caught fire and 
was burned, and, from her, her mother caught fire, and the fire spread to 
the rest of the articles in the room and to the door and other parts of the 
building. 
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I have deemed it unnecessary to discuss the case of Kleis v. Insurance 
Co., 118 Minn. 422, 136 N. W. 1101, relied upon by plaintiff, as I believe 
the Houlihan Case is controlling, and the facts in the Kleis Case may well 
warrant a different finding than in the instant case. 

The judgment and order appealed from should be reversed, and a 
new trial granted to the plaintiff, with costs to abide the event of the ac- 
tion. 

Hiscock, C. J., and Collin and McLaughlin, JJ., concur. 

Hogan, Pound, and Andrews, JJ., dissent. 

Judgments reversed, etc. 


ANDERSON vy. FIDELITY & CASUALTY CO. OF NEW YORK. 
(Court of Appeals of New York. April 20, 1920.) 
127 Northeastern Reporter, 584. 


CARRIERS — INSURANCE — COMPANY AND TAXICAB HELD 
RESPECTIVELY A “COMMON CARRIER” AND A “PUBLIC 
CONVEYANCE” WITHIN ACCIDENT POLICY. 

Taxicab company organized under Business Corporation Law to con- 
duct a general livery business by means of automobiles plying for hire, 
and its taxicab, whose chauffeur was bound to accept every proper fare 
presented under General Ordinances of the City of Albany, c. 14, §§ 5 
and 14, held respectively a “common carrier” and a “public conveyance” 
within the accident policy of a passenger who with a friend occupied the 
taxicab, leaving other seats vacant, providing for double indemnity for 
bodily injury “while in or on a public conveyance provided by a common 
carrier for passenger service”; a common carrier of passengers being one 
who undertakes for compensation to transport all who may choose to em- 
ploy him, 

(For other cases, see Carriers, Dec. Dig. § 235; Insurance, Dec. 

Dig. § 527.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Common Carrier; Public Conveyance.) 


Additional Syllabus by Editorial Staff. 


A taxicab with taximeter to measure distance travelled, licensed by a 
city or village and compelled by its ordinance to carry all acceptable 
“fares”, who may apply, and offering to carry any one who might come 
along and was an acceptable customer, engaged for service while “cruis- 
ing” looking for fares, or while on a public stand in the street, is a pub- 
lic conveyance provided by a common carrier, even though the engage- 
ment excluded others from its use, as that only relegates them to the 
service of another conveyance. 

But a taxicab ordered from the garage by special call sent in to the 
garage, or a taxicab stationed in the garage (or without the garage) 
and so ordered or employed by and on special call for special purpose, 
such as by telephone to the garage, as one who might order from a livery 
man, is not necessarily a public conveyance and its owner would more 
nearly take on the character of a liveryman and would not be a com- 
mon carrier. 


(For other cases, see Insurance, Dec. Dig. § 452.) 
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Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Henry B. Anderson against the Fidelity & Casualty Com- 
pany of New York on a policy of accident insurance. From judgment 
for plaintiff in part (100 Misc. Rep. 411, 166 N. Y. Supp. 640), plaintiff 
appealed to the Appellate Division, which modified and affirmed (170 N. 
Y. Supp. 431), and defendant appeals. Affirmed. 


Edwin A. Jones, of New York City, for appellant. 
Borden H. Mills, of Albany, for respondent. 


Etkus, J. This action is upon a policy of accident insurance issued 
by the defendant to the plaintiff. By article 7 of the policy it is provided 
that the amounts specified to be paid by other articles shall be doubled 
if the bodily injury is sustained by the assured “while in or on a public 
conveyance (including the platform, steps and running-board thereof) 
provided by a common carrier for passenger service.” The stipulated 
facts show: On October 8, 1915, the plaintiff was at the corner of State 
and Pearl streets in the city of Albany in front of the office of the Yellow 
Taxi Service, Incorpcrated. A cab belonging to this company was stand- 
ing at the curb, awaiting engagement. Plaintiff desired to go to the Elks 
Club on State street near Eagle street and engaged this cab, which was 
operated by a chauffeur employed by the taxi company. The plaintiff 
entered the cab, accompanied by a friend, and gave the chauffeur the di- 
rection to take them to the Elks Club, arrived in front of the club, and, 
as the plaintiff attempted to alight he stumbled and fell and sustained a 
fracture of the right patella or knee cap and was seriously injured. 

The question before this court is whether the taxicab in which the 
plaintiff received his injury is a public conveyance provided by a common 
carrier for passenger service within the meaning of the policy sued upon. 

The stipulated facts show that the Yellow Taxi Service, Incorporated, 
operate a number of Ford (automobile) cars differing in no way from 
other Ford cars except that they are equipped with a taximeter and that 
the bodies of the cars are painted yellow, and bear a serial number. 
There was space for additional passengers in the taxicab, but the plaintiff 
and his friend had the sole and exclusive occupation until his journey’s 
end. 

The exclusive right to use does not alter the situation. In Campbell 
v. Perkins, 8 N. Y. 430, 435, in which the owners of a canal boat, carry- 
ing passengers and goods for hire, chartered a boat bearing their name 
to another company for a single trip, a passenger, apparently knowing 
nothing of the charter party, engaged passage on the boat, and during the 
trip from New York to Albany some of his luggage was lost and hie 
brought action against the owner. It was held: 


“That the defendants as owners of the boat were liable to the plain- 
tiff in their character as common carriers, notwithstanding there was no 
privity of contract between them and the plaintiff; that they had a duty 
to perform as common carriers and were liable for their failure to per- 
form such duty.” 


The Yellow Taxi Service, Incorporated, was organized under the 
Business Corporations Law (Consol. Laws, c. 4) with the purpose, among 
others: 


“To conduct a general livery business by means of automobiles ply- 
ing for hire in the streets of any city or village within the state or on the 
roads and highways of the state generally, or elsewhere, whether such 
vehicles are propelled by steam, gasoline, electricity or any other kind of 
motive power for the transportation of passengers or goods.” 
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Pursuant to the authority granted by this charter, some taxicabs of 
the Yellow Taxi Service, Incorporated, were sent to stands at various 
places in Albany awaiting applicants for their services, and to do a so- 
called “cruising” business seeking and accepting “fares’ who may signal 
to them when they are unengaged. Others awaited calls at the garage of 
the company. Apparently, the chauffeur was the authorized agent of the 
company to accept a “fare” and was bound to accept every proper “fare” 
presented under the provisions of chapter 14, secs. 5 and 14, of the Gen- 
eral Ordinances of the City of Aibany. This ordinance imposed a penalty 
of $10 on the owner or driver of any conveyance used for the carrying 
and transportation of passengers for hire, other than street cars, who 
should refuse or neglect to convey any person to any place, within certain 
limits around the city. 


The term “common carrier” is not of statutory origin. Its meaning is 
to be found in the history of the law of the early days when means of 
travel and communication were slow and uncertain and innkeepers and 
carriers were restrained from the robbery and ofttimes murder of those 
to whom they offered their hospitality or service, only by the imposition 
of heavy penalties and responsibility for the safekeeping of their patrons’ 
goods and persons. Nugent v. Smith, L. R. 1 C. P. 19, 423; Coggs v. 
Bernard, 2 Ld. Raym. 909, 1 Smith’s L. Cas. 199. 


With the development in traveling facilities from the post horse to 
the chaise, the stage coach, and to modern railroad train or steamboat, 
the term “common carrier” has been applied to each new development 
catering to the public generally, and the strict rules of the old law have 
been relaxed but little, for with the development came new dangers of 
of a mechanical sort inherent to swiftly-moving machines. Palmer v. 
Prest., etc., D. & H. Canal Co., 120 N. Y. 170, 24 N. E. 302, 17 Am. St. 
Rep. 629; Ingalls v. Bills, 9 Metc. (Mass.) 1, 43 Am. Dec. 346; Hegeman 
v. Western Railroad Corporation, 13 N. Y. 9, 64 Am. Dec. 517. To-day, 
as is practically conceded by counsel for both parties in the instant case, 
the term “common carrier” should be applied to the “jitney boss,” and 
to-morrow, in a proper case, it may well be that it may be applied to that 
most recent device for eliminating the fetters of distance, the aeroplane, 
presenting as it does new dangers unknown to the average man which can 
only be decreased by a high degree of care upon the part of those in 
control of the mechanism which operates them. 

Definitions are fundamental. Their application to any given state of 
facts, therefore, must be by analogy. Moore on Carriers (2d Ed.) p. 
19, defines a common carrier as: 


, “One who, by virtue of his business or calling undertakes for com- 
pensation to transport personal property from one place to another either 
by land or water and deliver the same for all such as may choose to 
employ him; and every one who undertakes to carry and deliver for 
compensation the goods of all persons indifferently, is, as to liability, a 
common carrier.” 

A common carrier was defined, in Gisburn v. Hurst, 1 Salk. 249, to be 
“any man undertaking, for hire, to carry the goods of all persons in- 
differently,” and in Dwight v. Brewster, 1 Pick. (Mass.) 50, 11 Am. Dec. 
133, to be “one who undertakes, for hire, * * * to transport the goods 
of such as choose to employ him from place to place.” 

In Bank of Orange v. Brown, 3 Wend. (N. Y.) 161, Chief Justice 
Savage said: ? 

“Every person who undertakes to carry, for a compensation, the 
goods of all persons indifferently, is, as to the liability imposed, to be 
considered a common carrier.” 


“The distinction between a common carrier and a private or special 
carrier is, that the former holds himself out in common, that is, to all 
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persons who choose to employ him, as ready to carry for hire; while the 
latter agrees, in some special case, with some private individual, to carry 
for hire.” Story on Contracts, § 752a. 

The employment of a common carrier is a public one, and he assumes 
a public duty, and is bound to receive and carry the goods of any one. 


“On the whole,” says Prof. Parsons, “it seems to be clear that no one 
can be considered as a common carrier, unless he has, in some way, held 
himself out to the public as a carrier, in such manner as to render him 
liable in an action if he should refuse to carry for any one who wished 
to employ him.” 2 Pars. on Cont. (5th Ed.) 166, note; Allen v. Sack- 
rider, 37 N. Y. 341, 342. 


In the early days there was no common carrier, except of goods. 
Common carriers of persons as such were unknown until recent times. 
Travel was unusual, and he who traveled did not travel in wagons or 
conveyances furnished by a common carrier. Thereafter, the term 
“common carrier” acquired a broader meaning and now applies to one 
who carries passengers as well as one who carries goods, either when 
he carries the passenger and his merchandise or baggage or when he 
carries a traveler without his goods. Bretherton v. Wood, 3 B. & B. 54; 
Nolton v. Western Railroad Corp., 15 N.Y. 444, 69 Am. Dec. 623. 

The distinction as to liability of a carrier of goods and of passengers 
is illustrative. Chief Justice Mansfield said: 


“For the goods the carrier is answerable in all events; but he does not 
warrant the safety of his passengers. His undertaking to them goes no 
farther than this—that as far as human care and foresight can go he will 
& A. R. R, & Transp. Co. v. Burke, 13 Wend. 611, 616, 28 Am. Dec. 488. 
2 Kent’s Commentaries (4th Ed.) pp. 598, 599; 2 Parsons on Contracts, 
Hollilster v. Nowlen, 19 Wend. 234, 236, 32 Am. Dec. 455. 

This distinction in liability arises out of the difference in control 
exercisable over human beings and mere goods. 


In Jackson Architectural Iron Works v. Hurlbut, 158 N. Y. 34, 38, 
52 N. E. 665, 70 Am. St. Rep. 432, this court held that it was not error to 
refuse to instruct a jury that one whose business is that of a general 
truckman, whose particular specialty was moving heavy machinery, for 
which he kept and maintained a large number of trucks and horses and 
necessary help for the transaction of this business, was not a common 
carrier, Judge O’Brien, who wrote the opinion of this court said: 


“A common carrier is one who, by virtue of his calling, undertakes, for 
compensation, to transport personal property from one place to another 
for all such who may choose to employ him. and every one who under- 
takes to carry for compensation the goods of all persons indifferently, is, 
as to liability, to be deemed a common carrier.” Jackson Architectural 
Iron Works v. Hurlbut, 158 N. Y. 34 at page 38, 52 N. E. 665 (70 Am. 
St. Rep. 432); Bank of Orange v. Brown, 3 Wend. 158; Schouler on 
Bailments and Carriers (2d Ed.) 351; Story on Bailments, §§ 495, 496; 
2 Kent’s Commentaries (4th Ed.) pp. 598, 599. 2 Parsons on Conitracts, 
165, 175; Angell on Carriers, 870; Allen v. Sackrider, 37 N. Y. 341; Lough 
v. Outerbridge, 143 N. Y. 271, 38 N. E. 292, 25 L. R. A. 674, 42 Am. St. 
Rep. 712. 

If we omit the words. “the goods of,” we find a perfect definition of 
a common carrier of persons, and, when the history of the change of 
common carriers from goods to persons is traced, we find that reason, cus- 
tom, and common sense support this definition. 


Does not the term “common carrier” have a different significance than 
the narrow definition given by Moore, to the layman who negotiates an 
insurance contract, by which he is to be paid a specified sum provided his 
injury takes place while traveling in a public conveyance provided by a 
common carrier? The insurance contract certainly meant something, and 
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its meaning was not limited by the old definition of “common carrier.” 
Its indemnity was for personal injuries. Did not “common carrier” in- 
clude in the mind of the assured and in the mind of the ordinary man, 
a street car, busses, jitneys, taxicabs, and all means of conveyance which 
are publicly offered to travelers whether accompanied by their luggage 
or not, regardless of whether the offer is made by a carrier of goods and 
persons or merely of persons? 

The certificate of incorporation of the company owning the taxicab in 
question states that it is organized for the transportation of passengers 
or goods. Why, then, is it not a “common carrier” within the meaning 
of the insurance policy in the instant case? That the company itself 
was a common carrier within the meaning of the policy, there can be, 
1 think, little doubt. 

The tendency of the law is to eliminate distinctions which no longer 
continue in the mind of the ordinary man. The Supreme Court of the 
United States well says in Little v. Hackett, 116 U. S. 366, 379, 6 Sup. 
Ct. 391, 397 (29 L. Ed. 652), Field, J.: 

“There is no distinction in principle whether the passengers be on 
a public conveyance like a railroad train or an omnibus, or be on a hack 
hired from a public s.and in the street for a drive.” 

And in distinguishing the passenger in a public conveyance from 
the owner, said: 

“The owner of a public conveyance is a carrier, and the driver or the 
person managing it is his servant. Neither of them is the servant of the 
passenger, and his asserted identity with them is contradicted by the daily 
experience of the world.” Field, J., Little v. Hackett, 116 U. S. 366, 375, 
6 Sup. Ct. 391 (29 L. Ed. 652.) 

The modern meaning of common carrier is well expressed in the 
California Code as follows: 


“Every one who offers to the public to carry persons, property, or 
messages,, excepting only telegraphic messages, is a common carrier of 
whatever he thus offers to carry.” Calif. Civil Code, § 2168. 

The crux of the present case, therefore, narrows down to the point 
whether the taxicab furnished to the plaintiff in which he was riding and 
from which he was alighting at the time of his injury was a public con- 
veyance. If this be so, and the company furnishing it being a common 
carrier, the conditions of the policy providing for double indemnity are 
fulfilled. 


The stipulated facts show that the Yellow Taxi Service, Incorporated, 
sent its taxicabs, equipped with taximeters, on the streets of Albany under 
the control of their chauffeurs to wait at stands or when traveling upon 
the streets and unemployed to transport any applicant for their serivce. 
The city ordinance clearly applies to them and penalizes both the chauffeur 
and the owner for any refusal to accept any proper applicant. Certainly 
the owners and drivers of purely private conveyances cannot be subjected 
to this penalty. 

In Primrose v. Casualty Co., 232 Pa. 210, 214, 81 Atl. 212, 213 (37 L. 
R. A. [N. S.] 618), it was said: 

“The words ‘public conveyance, provided for passenger service, and 
propelled by gasoline,: are to receive a reasonable meaning. All con- 
veyances are either for public or private use. The automobile in the case 
at bar was not one for merely private use. It belonged to a company, 
which, as already stated, was engaged in the business of hiring automobiles 
for general public use. The use of no one of its machines was limited 
to any particular person, but any one able to pay the price for the 
privilege of riding in it, while it was under the control of and being 
operated by one of the company’s employees, could do so. In some cases 
a fare per head was charged for the use of the machine for a stipulated 
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time or for a specified journey; in other instances there was a charge 
for the use of the car of so much by the hour, and, under this arrange- 
ment, the deceased and his friends hired the car in which they were 
non. * > 2." 

The facts in the Primrose Case were very similar to those in the case 
at bar, and while it may be that that decision was too broad, in that it 
applies to a rented automobile under contract for a day or.an hour or 
other specified time, it is clear that a taxicab equipped w:th a taximeter 

“cruising” along the streets of a city offering its services to the first 
comer, looking for “fares” to any place within the city limits at a fixed 
price to be controlled by the d'stance and recorded by a taximeter, is a 
pub'ic conveyance within the usual concept of the term and also legally. 
Its character does not change by reason of some passer-by accepting the 
offer publicly made of its services. It was a public offer of conveyance 
wh.ch he accepted, and the instrument of conveyance must remain as to 
him a public conveyance to his journey's end or his dismissal of the cab. 


There does not seem to be much reason in the argument that, if all 
seats were occupied, the conveyance was a public one, but that, if only 
two or three of the four available seats were occupied, it was a private 
conveyance. The fact that, by custom, when engaged by a “fare,” taxi- 
cabs proceed under the direction of that “fare” to the destination desired 
by him and accept no other passengers, does not change the means or 
character of the conveyance. The custom is the result of business con- 
venience, inherent .n the successful conduct of the taxicab business. Those 
employing taxicabs desire greater speed and convenience in transacting 
their business or journey than is furnished by the ordinary street car 
or jitney bus. This means of speed and convenience is offered by the 
taxicab, and that is what warrants its higher rate of charge. Jackson 
Architectural Iron Works v. Hurlbut, 158 N. Y. 34, 52 N. E. 665, 70 Am. 
St. Rep. 432. 

An express train which may not be filled to capacity, passes by 
ordinary stations, even cities, where passengers may be wainting, willing 
and anxious to board it, but its services belong to those few persons who 
entered it for specific destinations without intermediate stop. Passengers 
often pay an extra fare to travel on these trains. Inns cannot be com- 
pelled to fill every room to capacity, nor Pullman companies to let un- 
occupied berths in sections already rented. These limitations do not 
alter their public characters. Jenks v. Coleman, 2 Sumn. 221, Fed. Cas. 

This would make it appear that the test of the meaning of “public 
conveyance” is not whether all the seats are occupied of whether a pas- 
senger takes one or more seats in a taxi paying for those he himself does 
not occupy. The test is the public offer of conveyance at a fixed fare to all. 

The judgment of the Appellate Division and order appealed from 
should be affirmed, with costs. 


Hiscock, C. J. (concurring). While plaintiff was alighting from a 
taxicab in the city of Albany, he met with an accidental injury. At the 
time he held a policy issued by the defendant insuring him against injury 
through accidental means which provided that the amount to be paid in 
case of such an injury should be doubled if it was sustained by the as- 
sured “while in or on a public conveyance * * * provided by a com- 
mon carrier for passenger service.” By the judgment which has been re- 
covered for double payment under this clause, the question has been pre- 
sented whether the taxicab in which plaintiff was riding was a public con- 
veyance provided by a common carrier for passenger service. The im- 
portant facts by which this question is to be determined are as follows: 

The Yellow Taxicab Service, Incorporated, operated taxicabs in the 
city of Albany. It had a garage and part of its service was rendered by 
taxicabs on calls sent in to the garage. In addition to this. however, it 
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stationed taxicabs in various public places in the city where they stood 
awaiting and desiring engagement by any person who was free from 
reasonable or legal objetcions and was able to pay the required fare. The 
taxicab in which plaintiff was riding was one of the latter class. When 
a person engaged one of these cabs on a public stand, it became subject to 
his orders as to destination and duration of service and the proffered 
engagement of any other person would not be accepted while it was en- 
gaged in carrying out the first engagement, even though there was room 
for other people The company did not put in use the same number 
of cars each day. It pursued with them no definite routes, had no schedule 
of any kind, the fares were fixed by it and were not in any way controlled 
or governed by by the public service commission. There was in the city 
of Albany an ordinance which required a license fee for use of taxicabs 
and which imposed a penalty upon any driver who refused to convey any 
person w:thin certain limits within the city and which limits included the 
service being rendered for plaintiff at the time of his accident. The 
taxicab company had taken out, and was operating under, such a license. 


We think that upon these facts it has been properly held that the 
taxicab was a public conveyance and that the company which operated it 
was a common carrier. 

In answer to the first question involved, it is difficult to see how the 
taxicab in use on this occasion can be regarded as other than a “public 
conveyance.” We are not now considering the status of a cab which might 
be ordered by special call from the garage, as a conveyance might be 
ordered from a liveryman, but the case of one which was stationed upon 
the street for the purpose of securing business from any one who might 
come along who seemed to be an acceptable customer. Such a conveyance, 
stationed in a public place awaiting and accepting for carriage, subject 
to reasonable regulations which will be discussed later, any member of 
the public who desired it, and upon terms apparently uniform and common 
to all, seems clearly to be a public conveyance. It is a public conveyance 
because indiscriminately it conveys the public. It is not private because 
its use is not limited to certa.n persons and particular occasions or 
governed by special terms. If any persuasive authority is needed for this 
proposition, it is found in the case of Terminal Taxicab Co., Inc., v. 
Dist. of Columbia, 241 U. S. 252, 253, 36 Sup. Ct. 583, 584 (60 L. Ed. 984, 
Ann, Cas. 1916D, 765). This case considered a statute relating to public 
utilities which later were defined as including “every corporation * * 

* controlling or managing any agency or agencies for public use for 
the conveyance of persons,” and it was held that the law applied to a 
company which carried passengers to and from hotels and _ railroad 
terminals, respectively, under contracts which gave it the exclusive right 
to solicit taxicab business from persons at either place. This was only 
part of the public, and it was assumed that there was the same feature 
of control by the first person engaging a taxicab as appears in this case, 
yet it was held that such cabs were for “public use for the conveyance 
of persons.” 


We then come to the remaining question whether the Yellow Taxicab 
Service was a “common carrier” for passenger service in respect of the 
taxicab in which plaint ff was riding at the time he received his injuries. 
And again in this connection it may be stated that the status of the 
company in respect of such a cab and in respect of those stationed in its 
garage and employed by and on special call for special purposes is not 
necessarily the same, I think, and for the purposes of this discussion 
shall assume, that as to such latter taxicabs it would more merely have 
the character of a liveryman and would not be a common carrier. Stanley 
v. Steele, 77 Conn. 688, 60 Atl. 640, 69 L. R. A. 561, 2 Ann. Cas. 342; 
McGregor v. Gill, 114° Tenn. 521, 86 S. W. 318, 108 Am. St. Rep. 919; 
Siegrist v. Arnot, 86 Mo. 200, 205, 56 Am. Rep. 424; Erickson v, Barber, 
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83 lowa, 367, 49 N. W. 838; Copeland v. Draper, 157 Mass. 558, 32 N. E. 
944, 19 L. R. A. 283, 34 Am. St. Rep. 314; Conn. v. Hunsberger, 224 Pa. 
154, 73 Atl. 324, 25 L. R. A. (N. S.) 372, 132 Am. St. Rep. 770, 16 Ann. 
Cas. 504. 

This immediate question will be discussed on the theory that the 
taxicab which was used by the plaintiff was stationed upon a public street 
and in a public place intending to serve and serving indiscriminately 
whomsoever of the public might desire it under common conditions and 
upon common rates of fare. | am aware that it will be contended by the 
appellant that this is not an accurate statement of the situation, because 
the services were subject to certain conditions, limitations, and restric- 
tions, and therefore there will be considered first these I.mitations for 
the purpose of determining whether in any substantial or legal sense they 
did change the status of the taxicab as | have stated it to be. 

It is said that the taxicab company did not at all times furnish the 
same number of cabs for public service, that it would not receive for 
carriage persons subject to certain objections, that it fixed .ts own rates of 
fare and moved from no fixed termini on fixed routes or regu'ar schedule, 
and lastly that when it had received for carriage one ind.vidual or one 
group of individuals it was not open to other engagements until that trip 
had been finished. It is also said in attempted solution of this question 
that the company operating the taxicab would not be subject to action if 
it refused to accept a passenger and that it was not subject to the high 
measure of liabilty which attaches to a common carrier. So far as 
concerns these last propsitions, they seem to me to involve an argument 
which moves backward and which attempts to determine a status by con- 
sideration of results which flow from the status if established. The lia- 
bilities which have been mentioned cannot be regarded as creating the 
status of a common carrier; they arise from the condition of being a com- 
mon carrier if that is once established. 

I do not think that any of the special conditions and l:mitations which 
have been mentioned destroy or impair the fundamental and substantial 
character of the operator of the taxicab in question. We can easily see 
that there is nothing decisive in the facts that the company did not at all 
times operate the same number of cabs, that it rejected undesirable per- 
sons, as those intoxicated or diseased, proposing to tse its conveyance, 
and that it fixed its own rates of fare. These are all privileges commonly 
exercised by common carriers subject to statute or contract and to mod- 
ern device of regulation by public service commissions, and except for 
such control or regulation even a railroad company would not be regard- 
ed as losing or shedding its character of a common carrier if from day to 
day it varied the number of its trains, rejected undesirable persons as 
passengers or fixed its fares. 

Neither has it ever been regarded or held to be indispensable to the 
creation of the status of a common carrier that its conveyance should 
move between fixed termini upon fixed routes. It is true that until modern 
times common carriers, taking the ordinary stage coach as an illustration, 
did ordinarily thus move; but no case has been cited or found which holds 
that such characteristics are indispensable, In fact, the contrary has been 
held. Parmelee v. Lowitz, 74 Ill. 116, 24 Am. Rep. 276; Pennewill v. 
Cullen, 5 Har. (Del.) 238. It has been held that fixed charges are not 
an essential attribute of a common carrier of goods. Jackson Agr. Iron 
Works v. Hurlbut, 158 N. Y. 34, 52 N. E. 665, 70 Am. St. Rep. 432. 

This leaves the limitation upon service which is most urgently em- 
phas'zed by appellant, namely, the one that when the taxicab had been 
engaged by one member or group of members of the public no other 
person was received for casirage even though room was still left in the 
conveyance, until the first trip had been completed. This in our judgment 
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did not take defendant out of the character of common carrier. As has 
been said in a thoughtful discussion of this general question in respect 
of this particular feature: 

“It would seem that in every case of general obligation to serve, the 
custom of service qualifies the nature of the duty.” Columbia Law Re- 


view, Dec. 1917, pp. 710, 713. 


The custom under which, as we know by ordinary observation, a 
taxicab, such as that in which plaintiff was riding, after having accepted 
from the public an individual or a group of individuals, refuses to receive 
others, is not only well-nigh universal, but is almost indispensable. Mov- 
ing on no definite route, but having taken passengers for delivery at one 
destination, it could not well or conveniently discharge its service to them 
if it received other individuals desiring to go to another destination or in 
an opposite direction. It does not absolutely and unqualifiedly refuse to 
serve these latter people, but simply relegates them to service by another 
conveyance. [ts refusal to carry the public no farther than conditions 
and limitations which it can reasonably and conveniently make, and more 
than th s a common carrier is not required to do. 

While a company operating sleeping cars is not a common carrier, 
it still is engaged in rendering publ c and common service, and it has been 
held that such a company is not compelled to sell an upper berth, although 
unoccupied, when the entire section has been engaged by another occupant. 
Searles v. Mann Boudoir Car Co. (C. C.) 45 Fed. 330; Nevin v. Pullman, 
etc., Co., 106 Ill. 222, 46 Am. Rep. 688. An hotelkeeper is not compelled 
to accommodate a proposed guest by setting up an extra bed in a room 
already engaged although there is plenty of space in such apartment for 
such extra bed. Brown v. Brand, [1902] 1 K. B. 696. And as was 
said in the case of of Terminal Taxicab Co., Inc., v. Dist. of Columbia, 
241 U. S. 252, 36 Sup. Ct. 583, 60 L. Ed. 984, Ann. Cas. 1916D, 765, above 
cited, the status of a taxicab as a “public’ conveyance is not impaired 
by the observance of a custom or regulation such as we are now com- 
menting on, and of course the feature of indiscriminate public service, 
there said not to be impaired by such regulation, is the essence of and 
foundation upon which rest the character and status of a common car- 
rier. 

Therefore, as we think, subject to these particular features which 
regulated without destroying ‘ts serivce, the owner of this cab was en- 
gaged in indiscriminately carrying such members of the public as might 
apply on common terms and it came within the definition of a common 
carrier. 

As we well know, the vocation of a common carrier of passengers 
is an evolution from that of a*common carrier of goods. Classical 
definition of the latter is “any man undertaking for hire to carry the 
goods of all persons indiscriminately.” Gisbourne v. Hurst, [1710] 1 Salk. 
249. And again: 

“To bring one w'thin the description of a common carrier he must 
exercise it as a public employment; he must undertake to carry goods 
for persons generally and he must hold himself out as ready to engage 
in the transportation of goods for hire as a business, not as a casual oc- 
cupation pro hac vice.” Story on Bailments, § 495. 

In extens on of this definition the common carrier of passengers has 
been with accuracy defined as: 

“One who undertakes for hire to carry all persons indifferently who 
may apply for passage. To constitute one a common carrier it is neces- 
sary that he should hold himself out as such. This may be done not only 
by advertising but by actually engaging in the business and pursuing the 
occupation as an employment.” Thompson on Carriers of Passengers, p. 
26, note 1. 
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The meaning and extent of these definitions of a common carrier 
are emphasized by recognized definitions of a private carrier. 


“Private carriers for hire are such as make no public profession that 
they will carry for all who apply, but who occasionally, or upon the parti- 
cular occasion undertake for compensation to carry the goods of others 
upon such terms as may be agreed upon. They are not common carriers 
because they do not make the carriage of goods for themselves or others 
a business and they do not hold themselves out to the public as ready and 
willing to carry indifferently for all persons any particular class of goods 
or goods of any kind whatever.” Hutchinson on Carriers (3d Ed.) § 35. 


The learned counsel for the appellant in his earnest dnd thorough 
argument for a different view calls to our attention many cases asserted 
to lead to a different conclusion. Some of these are in our opinion so 
readily distinguishable from the present one that it is unnecessary to 
comment on them at length. There are, however, cited four cases which 
merit brief comment for the purpose of distinguishing them from the 
present case. ; 

In Darnell v. Fidelity & Casualty Co. (Sup Ct. of Tenn. reported 
in 46 Ins. L. J. [O. S.] 523), the taxicab involved had been employed on 
a special call to the garage and the business of the owner and operator 
of it was described “as in the nature of a livery stable business.” As has 
already been indicated, we think that the status of such a conveyance may 
readily be distinguished from that of the conveyance in. which plaintiff 
was riding. 

Oppenheimer v. Maryland Cas. Co., 70 Pa. Super. Ct. 383, dealt with 
an automobile which was hired under special contract from one who so 
far as appears kept a garage and did not station his cars upon the street 
for public service, and the court disposed of the case on the theory that 
it involved and was controlled by the principles applicable to a livery 
stable keeper. 

The case of City of New York v. Hexamer, 59 App. Div. 4, 69 N. Y. 
Supp. 198, involved the consideration of a licensing ordinance, and it 
was simply held that the right to license the business of hackmen and to 
fix a license did not authorize the passage of an ordinance imposing a 
license fee upon a person engaged in conducting a livery stable in New 
Jersey and who at intervals sent his carriages into the city of New York 
for the purpose of meeting the steamers of the Trans-Atlantic Line and 
conveying the passengers to their expected destinations. It was the view 
of the court that such a person so conducting a livery stable and sending 
forth his hackmen was not “a public hackman.” 


The case of Brown v. N. Y. C. & H. R. R. Co., 75 Hun, 355, 27 N. 
Y. Supp. 69, involved the question whether an owner of two carriages 
with teams of horses which were used in the transportation of passen- 
gers about the city of Niagara Falls was a common carrier within the 
meaning of a statute regulating the admission of persons upon the station 
premises of the defendant for the purpose of soliciting custom. There 
are contradictory expressions in the opinion upon the question of common 
carrier. It is stated that the plaintiff’s business did come within the gen- 
eral definition of a common carrier, but that ordinarily, in speaking of 
common carriers, hackmen were not understood to be included therein. 
The important fact in respect of the decision, however, is that the ques- 
tion whether the plaintiff was a common carrier or not was not neces- 
sary to the disposition of the case which proceeded to the same conclusion 
whether he was or was not. 

On the other hand, we think that there is quite an abundanec of de- 
cisions, some of them accompanied by well-considered opinions, which 
support the view that the operator of the modern public taxicab or of its 
prototype, the old-fashioned public hack, was and is a common carrier. 
Cushing v. White, 101 Wash. 172, 172 Pac. 229, L. R. A. 1918F, 463; 
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Carlton v. Boudar, 118 Va. 521, 88 S. E. 174, 4 A. L. R. 1480; Primrose 
v. Casualty Co., 232 Pa. 210, 81 Atl. 212, 37 L. R. A. (N. S.) 618; Ga. 
Life Ins. Co. v. Easter, 189 Ala. 472, 66 South. 514, L. R. A. 1915C, 456; 
Casualty Co. v. Joiner (Tex. Civ. App.) 178 S. W. 806; Lemon v. Chans- 
lor, 68 Mo. 341, 30 Am. Rep. 799; Lewark v. Parkinson, 73 Kan. 553, 85 
Pac. 601, 5 L. R. A. (N. S.) 1069. 

We think also that the Terminal Taxicab Co. Case, above cited, 
when carefully considered, strongly tends to sustain the view which we 
have taken. 

We therefore are led to the conclusion that the judgment appealed 
from should be affirmed, with costs. 


Chase, Hogan, Cardozo, McLaughlin, and Crane, JJ., concur with 
Elkus, J., and Hiscock, C. J., concurs in opinion, in which all concur. 
Judgment affirmed. 


HESSLER v. FEDERAL CASUALTY CO. OF DETROIT, MICH. 
(No. 10392.) 


(Appellate Court of Indiana, Division No. 1. June 4, 1920.) 
127 Northeastern Reporter 620 


2. INSURANCE—CLAUSE AGAINST INTENTIONAL INJURY BY 
ANOTHER HELD TO LIMIT RECOVERY FOR SHOOTING BY 
ROBBER. 

A clause in an accident insurance policy, limiting recovery for death 
intentionally caused by insured or another to 20 per cent. of the face of 
the policy, limits, recovery for the death of insured, resulting from an in- 
tentional shot by a robber; a statement on the back of the policy that it 
covered bodily injuries caused solely by accidental means, such as injuries 
inflicted by robbers, being inapplicable. 


(For other cases: see Insurance, Dec. Dig. § 530.) 


3. INSURANCE — EVIDENCE HELD TO SUSTAIN FINDING 
THAT ROBBER INTENTIONALLY SHOT INSURED. 
In an accident on an accident insurance policy, evidence held to sus- 
tain a finding that the shooting of insured by robber was intentional. 


(For other cases: see Insurance, Dec. Dig. § 665[5].) 
Nichols, C. J., and Dausman, J., dissenting. 


Appeal from Circuit Court, Allen County; John W. Eggaman, Judge. 

Action by John Hessler, administrator of the estate of Joseph F. 
Parrant, deceased, against the Federal Casualty Co. of Detroit, Mich. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


Edward W. Meyers and Joseph M. Haley, both of Ft. Wayne, for 
appellant. 


Harry H. Hilgemann and Stephen A. Callahan, both of Ft. Wayne, 
for appellee. 
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HARRINGTON v. INTERSTATE BUSINESS MEN’S ACC. ASS’N 
OF DES MOINES, IOWA . (No. 40.) 


(Supreme Court of Michigan. June 7, 1920.) 
178 Northwestern Reporter 19 


2. INSURANCE—IN ACCIDENT POLICY REDUCING AMOUNT 
PAYABLE FOR DEATH BY ASPHYXIATION BY “ANY” 
KIND OF GAS, “ANY” MEANS “EVERY.” 

An accident insurance policy, providing for reduction in amount pay- 
able upon death caused by “asphyxiation by any kind of gas,” is not am- 
biguous, the word “any” meaning “every,” and the defendant insurer 
should have been allowed to produce evidence to show that insured’s death 
was caused by carbon monoxide and carbon dioxide gasses produced by the 
burning of the theater building in which he was sleeping. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


(For other definitions, see Words and Phrases, First and Second 
Series,, Any.) 


Error to Circuit Court, Houghton County; Patrick H. O’Brien, Judge. 

Action by Daniel C. Harrington, as administrator of the estate of John 
C. Vogel, deceased, against the Interstate Business Men’s Accident Asso- 
ciation of Des Moines: Iowa. Directed verdict for plaintiff, and defend- 
and brings error. Reversed and remanded. 


Argued beofre Moore, C. J., and Steere, Brooke, Fellows, Stone, 
Clark, Bird, and Sharpe, JJ. 


Galbraith & McCormick, of Calumet, and Robert M. Haines, of Des 
Moines, Iowa (Dunshee, Haines & Brody, of Des Moines, Iowa, of coun- 
sel), for appellant. ; 

Rees» Robinson & Peterman, of Calumet, for appellee. 


ATHERTON v. RAILWAY MAIL ASS’N. (No. 13428.) 
(Kansas City Court of Appeals. Missouri. May 10, 1920.) 


221 Southwestern Reporter 752 


1. INSURANCE—PRIOR STROKE OF PARALYSIS NO DEFENSE 

TO ACTION ON ACCIDENT POLICY. 

If one suffered an accidental injury resulting in paralysis and death, 
the fact that he had had prior stroke of paralysis would be no defense 
in an action on an accident policy, but the fact of the prior stroke and as- 
sured’s predisposition thereto would be significant in its bearing upon 
whether there was an accidental injury or not. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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2. INSURANCE —RURDEN ON BENEFICIARY TO SHOW DEATH 
WAS RESULT OF ACCIDENT. 
The burder: is on plaintiff in an action on an accident policy to pro- 
duce evidence tending to show that insured’s death was the result of an 
accident, and such evidence must not leave it to mere conjecture. 


(For other cases, see Insurance, Dec; Dig. § 646[6].) 


3. INSURANCE — EXHAUSTION NO PROOF OF ACCIDENTAL 

WRENCH, STRAIN, OR SHOCK. 

It could not be inferred that, because an insured in an accident policy 
was exhausted from h's night’s work as mail clerk, he suffered an acci- 
dental wrench, strain, or shock from lifting burdens he was accustomed 
to handle. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


5. INSURANCE — EVIDENCE OF DEATH BY ACCIDENT IN- 

SUFFICIENT TO GO TO JURY. 

In an action on an accident policy, evidence to show that death re- 
sulted from accident held insufficient to warrant a submission of the ques- 
tion to the jury. 

(For other cases, see Insurance Dec. Dig. § 668[11].) 


6. INSURANCE—DEATH BY ACCIDENT HELD NOT FOR JURY. 

Evidence showing that insured in accident policy either died from dis- 
ease or from an accident, but not showing that the latter was the cause 
rather than the former, does not make a case for the jury. 


(For other cases, see Insurance Dec. Dig. § 668[11].) 


Appeal frem Circuit Court, Jackson County; Clarence A. Burney, 


Judge. 

“Not to be officially published.” 

Action by Ada Atherton against the Railway Mail Association. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 


Reinhardt & Schibsby, of Kansas City, for appellant. 
William C. Michaeis, of aKnsas City, (Haff, Meservey, German & 
Michaels, of Kansas City, of counsel), for respondent. 


REDD v. NATIONAL LIFE & ACCIDENT INS. CO. (No. 15948.) 
(St. Louis Court of Appeals. Missouri. May 4, 1920.) 
221 Southwestern Reporter, 397. 


1. INSURANCE—REFUSAL TO PAY FURTHER BENEFITS UN- 
DER ACCIDENT POLICY HELD TO WAIVE WEEKLY MEDI- 
CAL CERTIFICATES. 

Where an insurer under an accident policy refuses to make further 
weekly payments to insured on the ground that insured was no longer 
disabled, insurer thereby waived the provisions of the policy requiring in- 
sured thereafter to furnish a weekly physician’s certificate called for by 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 
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Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be officially published.” 

Action by Dudley Redd against the National Life & Accident Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


McCarthy, Morris & Zachritz, of St. Louis, for respondent. 


EDWARDS v. BUSINESS MEN’S ACC. ASS’N OF AMERICA. (No 
2577.) 


(Springfield Court of Appeals. Missouri. March 27, 1920. Rehearing 
Denied May 25, 1920.) 


221 Southwestern Reporter 422 


INSURANCE—APPLICATION MAKING PAYMENT OF PRE- 
MIUM CONDITION TO TAKING EFFECT OF POLICY HELD 
WAIVED. 


Provision of application for accident policy making payment of pre- 
mium a condition precedent to the taking effect of the policy was wa.v- 
ed by agent’s agreement with insured that the taking effect of the policy 
was not to await payment of premium, but that premium was to be paid 
when called for by the local agent: and by the insurer’s charging the local 
agent with the portion of the premiums due it after deducting his com- 
mision On issuing the policy. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


2, INSURANCE—ACTUAL DELIVERY OF POLICY NOT GENER. 

ALLY NECESSARY TO COMPLETE CONTRACT. 

Generally, the actual delivery of a policy is not necessary to complete 
the contract; the contract being consummated on the acceptance of the 
application unless otherwise provided by contract. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 


INSURANCE—APPLICATION, ISSUANCE OF POLICY, AND 
ARRANGEMENT AS TO PAYMENT OF PREMIUM COM- 
PLETE CONTRACT. 


Where the payment of the premium has been made or arranged for and 
the application for the policy submitted, the acceptance of such proposal, 
and issuance of the policy, complete the contract. 


(For other cases, see Insurance, Dec. Dig. § 130[6].) 


4. INSURANCE — DEPOSIT OF POLICY IN MAILS CONSTI- 
TUTES DELIVERY TO INSURED. 
The deposit of the policy in the mails addressed to the insured is a 
delivery to him, the postal authorities being considered the agents of the 
insured for the transmission of the policy. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 
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5. INSURANCE—ACTUAL DELIVERY OF POLICY HELD NOT 
CONDITION PRECEDENT TO COMPLETION OF CONTRACT. 
Application for accident policy, giving insured a stipulated period of 

time in which to reject the policy, did not make an actual delivery of the 

policy at insured’s place of address a condition precedent to its becoming a 

completed contract. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


8. INSURANCE—PROVISION REQUIRING ACTUAL DELIVERY 
OF POLICY VALID. 
A provision that a policy could not be given effect until actual delivery 
will be held valid. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


9. INSURANCE—ACCIDENT POLICY HELD TO HAVE TAKEN 
EFFECT ON DELIVERY TO MAILS. 


Under application for accident policy giving insured three days after 
receipt of policy in which to examine and reject it, without requiring that 
his assent be indicated in any particular way, insured’s statement to agent, 
upon submission, that he had examined and was satisfied with the sample 
policy, would accept the policy without further examination, and had given 
directions to his clerk to pay the premium to the local agent on demand, 
was a waiver of such provision of the application, so that the contract was 
complete upon delivery of policy to the mails directed to insured’s address. 


(For other cases, see Insurance, Dec. Dig. § 136[3].) 


Appeal from Circuit Court, Jasper County; J. D. Perkins, Judge. 
Action by Rose Edwards against the Business Men’s Accident Asso- 


ciation of America. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


J. W. Halliburton & Son, of Carthage, and Solon T. Gilmore, of Kan- 
sas City, for appellant. 


H. S. Miller, of Joplin, for respondent. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


ROSENBACH v. NATIONAL FIDELITY & CASUALTY CO. 
(No. 16004.) ! 


(St. Louis Court of Appeals. Missouri. Submitted on Briefs April 7, 
1920. Opinion Filed May 4, 1920.) 


221 Southwestern Reporter, 386. 


1. INSURANCE — POLICY CONSTRUED MOST STRONGLY 
AGAINST INSURER. 


Insurance contract which is prepared by the insurer must be given 
the construction most favorable to the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE — POLICY HELD TO COVER THEFT AFTER 
BREAKING INNER DOORS OF SAFE. 


Policy against burglary from safe after use of tools and explosives 
directly thereon, which provided for indemnity for money extracted from 
the inner safe or so-called burglar chest in the safe after entry into said 
chest by tools or explosives, renders the insurer liable for money taken 
from the cash drawer of a safe after the inner door of the safe and the 
door protecting the cash drawer had been forced by tools, though the 
outer door of the safe was either opened by knowledge of the combina- 
tion or had not been locked. ‘ 


(For other cases, see Insurance, Dec. Dig. § 425.) 


3. INSURANCE — FAILURE TO KEEP BOOKS IMMATERIAL 
WHERE AMOUNT OF LOSS IS ADMITTED. 
Where action on a policy insuring against burglary of a safe was 
tr.ed on agreed statement of facts, which stated the amount taken from 
the safe, the omission of insured to keep books from which the amount 


of the loss could be determined was immaterial and does not defeat re- 
covery. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


Appeal from St. Louis Circuit Court; Rhodes E. Cave, Judge. 
Action by Peter Rosenbach against the National Fidelity & Casualty 
Company, a corporation. Judgment for defendant on agreed statements 


of facts, and plaintiff appeals. Reversed and remanded for further pro- 
ceedings. 


Frumberg & Russell, of St. Louis, for appellant. 


Richard J. Balch, of St. Louis, and John P. McCammon, of Spring- 
held, for respondent. 


ReynoLps, P. J. Defendant issued to plaintiff a combination fire and 
burglary insurance policy for $1,000, on a safe belonging to plaintiff, 
for the term of one year. At the expiration of a year it was renewed 
for another year. The safe was located in plaintiff’s premises in St. 
‘Louis. In the schedule annexed to the policy it is stated that inside of the 
safe there was what is called a “burglar-proof chest” with a lock key. 
There was a combination lock on the outer door of the safe. The policy 
provided for insurance against the direct loss by burglary of money, etc. 
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“in consequence of the felonious abstraction of the same by burglars from 
the safe or safes, described in the schedule and located in the ‘office or 
storeroom actually occupied by the assured, also described in said sche- 
dule, and hereinafter called the premises, after entry into Such safe or 
safes by such burglars effected by the use of tools or explosives directly 
thereupon, and for direct loss by damage to said merchandise, or to said 
safe or safes or to the furniture, fixtures or premises caused by such 
burglarious entry, or an attempt thereat.” 


Among the special agreements in the policy it is provided that in- 
demnity shall be paid, “For loss of money or property from a combination 
fire and burglar-proof safe or fire-pioof safe with burglar-proof chest 
unless the same shall have been abstracted from the Steel or so-called 
burglar-proof chest contained within the safe, after entry into said chest 
effected by the use of tools or explosives directly thereupon.” It was 
further provided in the policy that the company was not liable for loss 
of money unless it belonged solely to the assured, nor if the accounts of 
the assured were not so kept that the actual loss could be accurately de- 
termined therefrom. 


Setting up the terms of the policy and averring that while the policy 
was in force, plaintiff suffered a direct loss by burglary of $450 in money, 
“in consequence of the felonious abstraction of the same by burglars from 
the safe described in said policy, * * * after entry into such safe 
by such burglars effected by the use of tools directly thereupon,” judg- 
ment is prayed for that amount, together with interest from January 
25, 1916, and for ten per cent. of the amount for vexatious and willful 
reftisal to pay the loss, and for a reasonable attorney’s fee. 


The answer, after a general denial, sets up the terms of the policy 
we have quoted, averring that the $450 mentioned in the petition were not 


abstracted from the safe mentioned in the petition, after entry into such 
safe by such burglars, effected by the use of tools or explosives directly 
thereupon, and that the entry into the safe was not effected by such bur- 
glars by the use of tools or explosives, and the further averment that the 
accounts of the assured were not so kept that the actual loss should be 
accurately determined therefrom. To this the usual reply was filed. 


A jury being waived, the cause was tried before the court on a state- 
ment of facts, in which it was agreed that defendant is an insurance cor- 
poration, engaged in writing burglary and other insurance, authorized at 
the time to do business within this state; that plaintiff was engaged in 
the saloon business at 1014 North Garrison avenue, in the city of St. 
Louis, and has been so engaged at all times since February 13, 1914; 
that plaintiff took out the policy for the consideration of $10, the policy 
being delivered to him, and on February 10, 1915, it was renewed for 
another term of one year, carrying it to February 13, 1916, and that it 
was in full fore and effect on the 24th and 25th days of January, 1916. 
The terms of the policy and schedule appearing by those instruments 
were considered as in evidence under the agreed statement. It was fur- 
ther agreed: 


“That on the night of January 24th, 1916, plaintiff personally closed his 
place of business, and early the next moring received a report that his 
place had been burglarized during the night. The manner in which access 
was obtained to the safe and money chest was as follows: The’ outside 
door, which locked with a combination, had been opened without the use 
of tools or explosives thereon; the plaintiff had either neglected to lock 
the door by the combination (contrary to his usual custom) or the bur- 
glars were able to work the combination; inside the door last mentioned 
was a steel door which locked with a key, and this lock was driven through 
the door by the use of tools and the door was opened in this way. Still 
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farther inside the safe was a small money chest with a steel door which 
locked with a key lock. This lock was driven through the door by the 
use of tools and the door was then opened. 

“After the outer door with the combination lock had been opened with- 
out the use of tools or explosives, and the inner safe door was opened by 
the use of tools, and ‘he money chest was opened by the use of tools, 
there was stolen from the money chest $20.00 in silver change, halves and 
quarters, $50.00 in one-dollar bills and $380.00 made up of five, ten and 
twenty-dollar bills. Some articles of jewelry were also taken, but they 
were not covered by the policy.” 

It was also agreed that plaintiff gave defendant proper notice and pruo/ 
of loss on January 25. 1916, and that defendant, after investigation, re- 
fused to make any settlement of the alleged loss. 

The reasonable value of an attorney’s fee was left blank and it was 
agreed that this statement: the policy and schedule, and the depositions at- 
tached constitute all the evidence in the case, wpon which it was submitted 
to the court. 

The depositions taken were those of plaintiff, two or more policemen 
and plaintiff's barkeeper. That of plaintiff, describing the safe, of which 
there were photographs introduced and which are before us, was to the 
effect that inside of the safe was a compartment—a strong box; that 
the safe was what is called a combination fire and burglar-proof safe, 
that is to say a fire-proof chest with a burglar-proof inside of it. The safe 
was burglarized about the night of January 24-25, 1916. The amount 
taken from it was about $450 in paper money and silver, also two watches 
and a couple of little rings. Asked how he ascertained the amount of 
money in the safe, plaintiff testified under examination by defendant, 
that he figured it up in the afternoon of the day before, There were 
fives and tens in paper money to the amount of about $380 and the rest 
was $50 worth of single dollars Asked if he had a memorandum or 
baok showing this he said that he put the items on a piece of paper, 
which he had in the safe; had figured the amount out before the burglary; 
had often carried as high as $2,500 in the safe; knew what he had in the 
safe; remembered it and had made memoranda from day to day but had 
not kept them; kept no books, just slips of paper. 

The testimony of the other witnesses was to the-effect of the condi- 
tions of the saloon. The policemen told what they had observed in pass- 
ing there during the night, and except the position of a shade and chair 
and inner door, noticed nothing unusual. The barkeeper testified that he 
had gone to the place and opened the saloon about 5 o’clock on the morn- 
ing of the 25th; discovered the safe open, a lot of papers on the floor, 
and the furniture and other contents of the safe and the adjoining room 
scattered about and in confusion. He touched nothing and disturbed 
nothing, but called the police and when they came he sent for plaintiff, 
the proprietor. 

The testimony of all witnesses was to the effect that the back door 
on the premises was open, plaintiff testifying that he had locked it the 
night before. All the witnesses testified that there were no marks, in 
the way of scratches or indications of force or use of explosives on the 
outer door of the safe; it had been opened without the use of tools or 
explosives. The inner safe door had been opened by the use of tools. 
This was a steel door immediately inside of the outer door, covering the 
whole space, and separated from the outer door by an inch or more. In- 
side of this steel inner door was the money chest. with a steel door which 
had been opened bv the use of tools, and it was from this chest the money 
had been stolen. Plaintiff himself testified that his custom was to throw 
the combination on the safe when he closed at night, which, on the night 
in question, was about half past one, and while he was not prepared to 
swear positively that he had thrown it that night, his best recollection 
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was that he had done so. A door in the rear of the premises, leading into 
a yard between which and the alley there was a high board fence, was 
open. 

At the conclusion of the submission of the agreed statement of facts 
and the evidence accompanying it, plaintiff asked the court for two 
declarations of law, the first reading: 


“The court declares the law to be that the felonious abstraction of 
money from the safe cf plaint.ff after entrance into the money chest 
of said safe has been effected by the use of tools, is within the terms 
of the policy of insurance offered in evidence in this case, where tools 
were used upon the inner stee! door of said safe and also upon the steel 
money chest, notwithstanding the fact that the outer door of said safe was 
opened without the use of tools or explosives.” 


The second declaration was to the effect that if the court found the 
facts to be that “on the 24th day of January, 1916, there was feloniously 
abstracted from the safe of plaintiff described in the policy of insurance 
four hundred and fifty dollars, the property of plaintiff, after entry into 
said safe had been effected by burglars by the use of tools thereupon; that 
plaintiff has complied with all the terms and conditions of said policy, and 
that defendant has refused to pay the loss without just or reasonable 
ground for such refusal.” The declaration then proceeds: 


“The plaintiff is, therefore, entitled to judgment in the sum of four 
hundred and fifty dollars, with interest at the rate of six per cent. per 
annum from the 24th day of January, 1916, to date; and is further entitled 
to damages because of the vexatious refusal of defendant to pay said loss, 
in the sum of forty-five dollars, and is further entitled to recover a 
reasonable attorney fee, which the court finds to be the sum of $——.” 


It may be stated that there was no evidence of the value of the at- 
torney’s fee offered. 

We think the best declaration asked by defendant should have been 
given. 

We do not find that the question here involved has ever been directly 
decided by the courts of our state, the cases nearest approaching it which 
we have found, or to which we have been referred by counsel, are Frankel 
ec al. v. Massachusetts Bonding & Ins. Co., reported 177 S. W. 775, and 
Goldman v. New Jersey Fidelity & Plate Glass Ins. Co., 183 S. W. 709, 
neither to be officially reported. 

In the former case the language of the policy was to the effect that 
it furnishes indemnity to plaintiff for direct loss by burglary of money in 
current use, etc., in consequence of the felonious abstraction of the same 
from the safe, “by any person or persons who shall have made entry into 
such safe or safes by the use of tools or explosives applied directly to the 
outside thereof.” That is not the language of the policy before us, as will 
be seen by the material parts of it which we have quoted. 

In the Goldman Case, supra, while the language of the policy was sub- 
stantially identical with that employed in the policy before us, the only 
question in decision was as to whether there was any evidence to show that 
tools had been used in effecting entry into the body of the safe. That, 
the Kansas City Court of Appeals held, was a question for the jury. 

Turning to the decisions outside of our state, to which we are referred 
by counsel, in First National Bank of Monrovia v. Maryland Casualty Co., 
162 Cal. 61, 121. Pac. 321, Ann. Cas. 1913C, 1170. This, in a way, may be 
said to be the converse of the proposition we have before us. There the 
policy insured against loss by burglary, limiting the liability of the in- 
surer to a loss accomplished through entry into the bank’s safe by use of 
tools or explosives diretcly thereupon, or in the event that the property 
stolen was taken from the inner chest contained in the safe, through a 
loss accomplished through entry into said chest also by use of tools or 
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explosives directly thereon, and the Supreme Court of California held that 
the insurance company was not liable for a loss by burglary of proper- 
ty taken from the inner chest where the entry thereto was effected by 
moving the combination of its locks, a knowledge of which had been 
surreptitiously acquired by the burglars while making repairs on the safe, 
notwithstanding entry into the outer safe was made by the use of tools 
directly upon that safe. In short, the liability, it was there held, arose 
from force used on the safe out of which money was stolen, and in that 
case, while force was used on the outer safe, no force was used in ob- 
taining entrance into the inner safe in which the money was itself con- 
tained. 

Fidelity & Casualty Co. v. Sanders, 32 Ind. App. 448, 70 N. E. 167, 
was a case in which it appeared by the allegation of the petition that 
burglars had broken into a safe by working the combination and lock on 
the outer door of the safe, and then and there, by the use of tools and 
force, broke into the money drawer on the inside of the safe by breaking 
the lock thereon and extracting said drawer fromthe safe, taking there- 
from money. This, the Indiana Appellate Court held, shows a loss within 
the provisions of the policy indemnifying plaintiff for loss of money in 
consequence of the fe'onious abstraction of the same by burglars from 
the safe or safes described in the schedule, after entry into said safe or 
safes by such burglars, effeceted by the use of tools or explosives directly 
thereon. The Indiana Court construed the policy to mean that if the 
money or property in the safe was reached through the use of tools or 
explosives upon the part of the safe where the money was kept, the loss 
was covered by the policy. That seems to meet the case at bar. 


Learned counsel for respondent cites us to Blank v. National Surety 
Co., 181 lowa, 648, 165 N. W. 46, L. R. A. 1918B, 562. In that case the 
burglars entered the room in which the safe, which had a combination lock 
on the outer door, was kept. Inside were two small wooden boxes or 
drawers, locked with keys. After entry into the safe by means of work- 
ing the combination on its door, the ends of the wooden boxes or doors 
were broken off and the money and checks contained therein taken. The 
Supreme Court of Iowa held that the policy of insurance against loss by 
burglary only attached liability provided entrance into the safe itself was 
effected by means of the use of tools or explosives directly thereupon, 
and does not cover the loss by burglary when entrance into the safe is 
effected by successfully working the combination or lock on the outer 
door and then applying tools to break into the inner money drawers. There 
the terms of the policy were that the company was liable, “For direct 
loss by burglary of any of the property described in paragraph ‘A’ from 
the safe or safes described in the schedule, located at the premises of the 
assured, by any person or persons who shall have made entry into such 
safe or safes by the use of tools or explosives directly thereupon.” The 
language there used is not precisely the language used in the policy before 
us, and we are not disposed to here accept the conclusion of the court 
in that case. 


[1] It is a familiar rule of construction of contracts, and especially 
of insurance contracts, that the most favorable construction is to be given 
to the policy in favor of the assured, the insurer, as here, writing the 
policy. 

[2] In this view of it, and in view of the terms of the policy and 
the facts present, we are of the opinion tht the policy here before us 
covers the loss of this money taken from the inner or cash safe inside the 
main safe, the door to that inner safé being opened by force, although 
that of the outer safe was not, as far as appears opened by force, but 
either by working the combination or by reason of the combination having 
been off. It seems to us very clear that in the contemplation of this in- 
surance and its peculiar kind, this was exactly what was intended to be 
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covered. This was a combination flre- and burglar-proof safe, and the 
inner door and the door to the inner chest were essential for the protec- 
tion of the contents against burglary. It was these inner compartments 
which were broken open by force, and it was from there that the money 
was stolen. Under this construction of the policy we think that) the 
first declaration of law asked by the plaintiff should have been given. 

The second, as worded, was properly refused. If the first is given, 
one properly covering the remaining issues can be given. 

[3] Complaint is made by learned counsel for respondent that it 
did not appear that the plaintiff had kept an account of the money he had 
in the safe. In view of the fact that the agreed statement of facts set 
out exactly how much money was taken, we think that is immaterial. 
Leiman v. Metropolitan Surety Co. (Sup.) 111 N. Y. Supp. 536. There 
it is said that this condition is for the protection of the insurer against 
an excessive claim and where the amount of loss sustained is not in 
dispute, as here, it is immaterial as to whether plaintiff kept an account of 
it. 

For the reasons stated, the judgment of the circuit court is reversed 
and the cause remanded for such further proceedings, in accordance with 
the view here expressed, as may be thought proper. 

Allen and Becker, JJ., concur. 


BERRY v. MASSACHUSETTS BONDING & INS CO. (No. 13526.) 
(Kansas City Court of Appeals. Missouri. April 5, 1920.) 


221 Southwestern Reporter 748. 


2. ESTOPPEL—INDEMNITY COMPANY HELD AND ESTOPPED 
TO DENY EXISTENCE OF CONTRACT. 


Where a policy of employer’s liability insurance was issued to’ one as 
an individual doing business under a certain name, and during the term 
such individual transferred his interest to another and died, indemnity 
company held not to have estopped itself from denying that a contract of 
indemnity existed between it and a third person managing the business for 
the purchaser, by reason of its having construed the contract with the 
decedent as imposing liability on it for accidents occurring after his deah 
and having undertaken to defend actions for damages. 


(For other cases, see Estoppel, Dec. Dig. § 78[1]. 


Appeal from Circuit Court, Buchanan County; Thos. B, Allen, Judge. 
Action by G. D. Berry against the Massachusetts Bonding & Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


O. E. Schultz, of St. Joseph, for appellant. 
William E. Stringfellow, of St. Joseph, and Harding, Deatherage. 
Murphy & Stinson, of Kansas City, for respondent. 


TrimBLe J. This is an untisual suit. It is against an employer’s 
liability insurance company to compel it to reimburse ptaintiff for certain 
sums which he claims defendant should pay by way of indemnity or lia- 
bility insurance, though it is freely admitted plaintiff has no contract of 
insurance with defendant and never did have. The trial. court found for 
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defendant, and plaintiff has appealed. Findings of fact, together with 
conclusions of law, were filed, and from the former, together with what 
is concededly shown in the record, we collate the following. 


On and prior to February 21, 1913, T. J. Berry owned a foundry in 
St. Joseph, the business of which he conducted under the trade-name of 
“Berry Iron & Steel Company,” and the plaintiff herein, G. D. Berry, was 
his general manager. On that date, the defendant issued to T. J. Berry a 
policy of employer’s liability insurance to run for one year, expiring on 
February 21, 1914. Im said policy the assured was described as “an in- 
dividual” named “Thomas J. Berry, doing business as Berry Iron & Steel 
Company.” Therein defendant agreed to indemnify said T. J. Berry 
against loss imposed by law upon him for damages on account of bodily 
injuries suffered by any employee of his by reason of his business. The 
policy provided that upon the occurrence of an accident to any employee 
of assured he would give immediate written notice thereof to defendant 
and would give notice in the event a claim was made; and: if any suit 
was brought against assured to enforce a claim for damages on account 
of an accident covered by the policy, assured should immediately for- 
ward the summons to defendant. whereupon the company would, at its 
own cost, subject to the limitations in the policy, defend or, at its option, 
settle such suit in he name and in behalf of assured. The policy also pro- 
vided hat assured should not voluntarily assume any liability nor, without 
the written consent of the company previously given, incur any expense or 
settle any claim except at his own cost. It was also provided. therein that 
no action should lie against the company to recover for any loss or ex- 
pense under the policy unless it should be brought by the assured for loss 
or expense incurred and paid in money by assured after trial of the issue. 
It was furthermore provided therein that notice to or knowledge by any 
agent or other person should not be held to waive any of the terms, 
conditions, or warranties in the policy. It also provided that the pre- 
mium should be based on the entire compensation paid the employees 
(with certain exceptions) during the period of the policy, and called for 
the initial payment of an estimated premium of $209, and, if an additional 
amount became due as shown by the entire compensation paid, the assured 
was to pay it when determined; and the company had the right to ex- 
amine the books to determine the amount of premium .due, upon request, 
at any time within one year after the policy’s expiration. 

The policy was delivered to assured’s general manager, G. D. Berry: 
and remained in his possession at least until after June 1, 1914, and pre- 
sumably until the present suit was brought, which was on December 9, 
1916. 

The home office of the defendant was in Boston, Mass. L. O. Weak- 
ley was its soliciting agent at St. Joseph, and he solicited and obtained the 
application for the policy to T. J. Berry. He had no power to and never 
did write policies. Applications therefor were sent by Weakley to de- 
fendants office in Kansas City, Mo., where B. L. Guthrie was head of the 
liability department and S. A. Shockey was at the head of the claim de- 
partment. All policies were written and issued at this branch office. 

D. A. Murphy, an attorney of Kansas City, was defendant’s general 
at‘orney in Western Missouri and elsewhere and had general supervisory 
powers over claims. An attorney at St. Joseph was defendant’s local 
attorney there, but he had charge only. of those cases that were specially 
referred to him. 

From time to time after the issuance of the policy above mentioned, 
reports of accidents were sent to the defendant. They were made on 
blanks supplied by defendant at delivery of the policy, and, whenever a 
report of an accident was sent in, it was signed, “Berry Iron & Steel 
Company.” 
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On July 3, 1913, the assured, T. J. Berry, died, but a few weeks be- 
fore his death he conveyed the foundry business to C, R. Berry. Neither 
the company nor its branch office at Kansas City, including Guthrie, 
Shockey, and Murphy, had any knowledge of T. J. Berry’s death at the 
time or thereafter until, as hereinafter shown, some time in 1914. Weak- 
ley and the local attorney knew it when it occurred, being residents of St. 
Joseph. As to the fact that T. J. Berry had conveyed the business to C. R. 
Berry, no one connected in any way with the company had any notice 
of that until the latter part of March, 1914, of which mention will be 
hereinafter made. 

After the death of T. J. Berry, the foundry business continued on as 
before without interruption and under the name of the “Berry Iron & 
Steel Company,” and there was nothing in the office or files of Shockey, 
the claim adjuster, or Murphy, the general attorney, to show who con- 
stituted “Berry Iron & Steel Company”; while the policy itself and the 
information based thereon in the files of Guthrie, head of the branch office, 
showed that Thomas J. Berry an individual, composed it. 

After T. J. Berry’s death as aforesaid on July 13, 1913, accidents oc- 
curred to various employees in said business, amounting to eight in num- 
ber, reports of which were made out on blanks, as before, and signed, 
“Berry Tron & Steel Company,” thus not indicating either a change of 
ownership nor the death of assured, T. J. Berry. These reports were 
mailed to Weakley in St. Joseph and by him forwarded to the Kansas 
City branch office. The trial court found that in receiving and forward- 
ing these reports Weakley “acted by way of accommodation to the as- 
sured and not as authorized agent of defendant.” 


Among these eight employees injured at various times as above stated 
was one James Welch, injured on September 25, 1913 (after the Berry 
Iron & Steel Company had been conveyed to C. R. Berry and after T. J. 
Berry, the assured named in the policy, had died), and a report of this 
was one of those signed, “Berry Iron & Steel Company,” and sent to 
Weakley: who sent it to the branch office in Kansas City, which in turn 
sent it to the local attorney that he might investigate it. He investigated 
the facts of the accident, but had no knowledge who was the owner of the 
business or who was the assured in the policy. 

On December 20, 1913, said James Welch brought suit for $3,000 
against G. D. Berry as executor and administrator of the estate of T. J. 
Berry, deceased, and against G. D. Berry individually. The petition and 
summons were sent by plaintiff to Shockey, the claim agent at Kansas 
City, who in turn sent them to the local attorney at St. Joseph for atten- 
tion. He took charge of the litigation, filed pleadings in the name of the 
defendants therein named, took depositions, and had charge of said liti- 
gation until June 1, 1914. 

On January 28, 1814, one James T. Hayes, one of the eight above 
mentioned, received his injury: and a report thereof, signed as before, 
“Berry Iron & Steel Company,” was likewise sent to Shockey, the claim 
agent who investigated the circumstances of the accident. 

On February 21, 1914 (the date of the expiration of the policy issued 
to T. J. Berry), a new policy was issued to C. R. Berry doing business as 
“Berry Iron & Steel Company,” which policy was likewise to run one year 
from date and was similar in form to the prior policy issued to T. J. 
ferry. This policy was on June 1, 1914, canceled “flat,” that is, from the 
beginning, and, at plaintiff's request, a new policy was issued to G. D. 
3erry, executor and adminis‘rator of T. }. Berry. 

On March 10, 1914 James T. Hayes brought suit for his injury 
(which had occurred on January 28, 1914, during the term of the T. J. 
Berry policy), against G. D. Berry, individually, and G. D. Berry as ex- 
ccutor and administrator of the estate of T. J. Berry, and charging that 
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his injuries were the result of the negligence of the defendants. The 
petition and summons in this case were, in the same way as in the other 
case, sent to the loca! attorney in St. Joseph, who assumed charge of the 
defense in the name of the defendants. About March 16, 1914, depositions 
were taken, in the course of which G. D. Berry testified that C. R. 
Berry was the owner of the foundry business, and that T. J. Berry had 
conveyed it to C. R. Berry a few weeks before the former’s death. 

In view, no doubt, of this testimony: James T. Hayes, on March 20, 
1914, brought suit on the same cause of action as before (his injury of 
January 28, 1914), against C. R. Berry. The latter turned the petition and 
summons over to G. D. Berry, the plaintiff herein, who in turn delivered 
them to defendant’s local attorney, and he assumed charge of this last- 
mentioned suit, filed pleadings, and remained in charge of the defense 
thereof until on or about June 1, 1914. 

About this date defendant, in writing, notified C. R. Berry, G. D. 
Berry individually, and G. D. Berry as executor and administrator of 
the estate of T. J. Berry, that it would no longer ass.me the defense in 
the cases above mentioned and withdrew from the defense thereof. 
Thereupon attorneys for C. R. Berry, G. D. Berry, and G. D. Berry: as 
executor and administrator, took charge of the deferse’ of. said suits. 
The one against C..R. Berry was tried, he denying that he was the owner 
of the business. A judgment was obtained against him from which he 
appealed, and which was reversed and remanded for error ; Dut it was 
adjudicated therein that he was the owner of the business. Hayes v. 
Berry, 184 S. W. 913, 915. Thereafter Hayes agreed to setile for $3,000, 
and pursuant to said settlement a judgment for $3,000 in Hayes’ favor 
against G. D. Berry personally and solely was entered in the case Hayes 
brought against G. D. Berry individually and G, D. Berry as executor and 
administrator, G. D. Berry, the plaintiff herein, then paid the judgment, 
cost, and attorney’s fees in that case, amounting to $3,395.30, and the case 
against C. R. Berry was dismissed he paying the costs and attcrney’s 
fees amounting to $697.95. The case of Welch against G. D. Berry nd 
G. D. Berry, executor, was settled by plaintiff at an expense, including 
costs, of $170. 

The trial court further found and concluded that no contract existed 
between the defendant and either plaintiff or C. R. Berry; that no obli- 
gation was created in favor of either plaintiff or C. R. Berry by estoppel, 
even if it were possible to create stich an obligation by estoppel; that the 
evidence did not show plaintiff was damaged even if it be assumed plain- 
tiff’s petition sounded in tort; and that even if it could be assumed 
plaintiff’s petition sounded in tort, and even it could be assumed that 
in that event damages might be presumed, still the evidence did not dis- 
close plaintiff was damaged in excess of nominal damages. 

Plaintiff seeks, in the first count of his petition, to recover the 
amount paid out by him in settlement of the Hayes case which was 
brought against himself individually and as executor; in the second 
count he, as assignee of C. R. Berry, seeks to recover the amount paid 
out in the Hays suit against the latter; while in the third count plaintiff 
seeks to recover the amount he paid in settelment of the Welch case. ‘ 

The third amended petition, filed after the evidence was in, does not 
proceed upon any theory that there was ever any contract of liability in- 
surance existing between defendant plaintiff or between it and C. R. Berry. 
The petition sets out the policy of February 21, 1913, to T. J. Berry, and 
alleges his death on July 13, 1913, and sets up injuries occurring to the 
employees in said business after that date, also the suits brought thereon, 
the disposition made thereof as hereinbefore stated and the assumption 
of the defense of said suits by defendant until June 1, 1914, which it re- 
fused to further defend them thereafter. The petition charges that 
defendant “by its conduct knowingly and negligently led plaintiff and one 
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C. R. Berry, a brother of plaintiff, to believe that it would protect this 
plaintiff and C. R. Berry against losses or damage that might result to 
them by reason of the .njuries to employees of said foundry business in 
all respects the same as it had said T. J. Berry,” and by said conduct 
led them “to believe that they were so protected from and after the date 
of T. J, Berrys death and until the first day of June, 1914’; that, by rea- 
son of the facts and conduct of defendant aforesaid, ‘it was the duty of 
defendant” to defend said actions and pay said judgments, costs, and at- 
torney’s fees; and that, because of all the facts heretofore stated, “defend- 
ant is estopped to deny lL.ability to this plaintiff for said sums expended by 
reason of the fact that defendant has misled and deceived plaintiff and in- 
duced him to believe that it would defend” said suits, etc. So that the 
cause of action sought to be established is not based upon any contract ex- 
tending from plaintiff or his assignor, C. R. Berry, to defendant; but the 
theory is that in receiving reports of accidents after T. J. Berry’s death 
and after C. R. Berry owned the foundry business, and in assuming the 
defense of said suits, based on accidents occurring after Berry’s death, 
the defendant is “estopped to deny that there was any contractual rela- 
tion ex sting between them.” In other words, that estoppel can be relied 
upon to “create a cause of action” in the absence of any contractual or 
other relation existing between the parties upon which a cause of action 
can rest. 

In the course of the trial, plaintiff's counsel told the court the petition 
did not charge, nor was it attempting to recover on the theory, that 
defendant bound itself by contract, that if plaintiff did base it on a 
contract he would have no cause of action, since the contract was personal 
to T. J. Berry and the policy died when he died, so plaintiff was “seeking 
to recover on the ground of estoppel—that they (the defendant) acted 
as though they did have a contract,” the same as the one issued to T. J. 
Berry and that it protected plaintiff and C. R. Berry. Again, in another 
place, counsel stated to the court: 

“We are not limiting ourselves to the terms of that policy; if we did, 
we couldn’t recover; we are not attempting to recover by contract; it is 
by estoppel.” 

Again in the brief plaintiff says: 

“The insurance company should be held liable in both cases, not 
on the ground that it was bound by contract to do so, but by reason of 
its conduct and by reason of its having assumed that responsibility.” 

[1] Pfaintiff, in supoprt of this theory, cites many cases in which 
there was a contract existing between the plaintiff and the defendant, and 
wherein, although the latter had a defense, it was not permitted to assert 
or have the benefit thereof for the reason that it was estopped to set 
up the defense. But we know of no case wherein estoppel “alone” has 
been permitted to “create” a cause of action. A cause of action must have 
its foundation either in a contract or in an actionable wrong done. There 
is nothing in the petition or ‘n the evidence tending to show. a wrong 
done, or a cause of action aris ng ex delicto. In the case at bar the right 
asserted is something having no relation to a wrong and in the very 
nature of th:ngs, is one that can hard'y arise except through a contractu- 
al relationship. No doubt there are cases in which the facts giving a 
cause of action were sufficient to create an estoppel against the defendant, 
in any circumstances where estoppel could be made applicable; but the 
cause of action did not “inhere in estoppel,” but in the actionable wrong 
done the plaintiff, where there was no contract relation reaching from 
plaintiff to defendant, “An estoppel does not in itself give a cause of 
action.” Seaton v. Lafone, 19 Q. B. D. 68, 70. “Its purpose is to 
preserve rights prev.ously acquired, and not to create new ones.” State 
v. Mutual Life Ins. Co., 175 Ind. 59, 82, 93 N. E. 213, 222 (42 L. R. A. 
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[N. S. ] 256). In McLemore v. Memphis, etc., R. Co. 111 Terin. 639, 
663, 69 S. W. 338, 344, it is said: 


“Estoppel can never be invoked to establish facts, but may only 
be used to pervent parties from relying upon facts which do exist.” 


In Le Lievre v. Gould, 1 L. R. Q. B. D. (1893) 491, 496, an architect 
agreed with the owner of certain premises to give certificates from time 
to time that the work had reached the stage it then had. He made this 
agreement with the owner knowing the latter had arranged with plain- 
tiff to borrow money on the premises, the loan to be advanced in install- 
ments as the building reached certain stages. Inadvertently,, but with no 
fraudulent intent, the architect gave certificates which were not true; the 
building not having reached the stage therein described. Plaintiff advanced 
the money, and then, upon discovering that the building was not advanced 
as called for in the certificates, sued the arch tect for the loss sustained. 
He was not allowed to recover because there was no contractual relation 
between them; nor was there any other ground for a cause of action 
against him, since he owed no duty to the plain iff and was therefore not 
actually negligent; nor had he committed a wrong against him, since 
he did not issue the certificates fraudulently. This is a case, no doubt, 
where the architect would, of course, have been estopped to deny that he 
issued the ecrtifiicates; but that would not entitle the plaintiff to base his 
“cause of action” thereon. In order to sustain that, there must have been 
a “connection extending from the defendant to the plaintiff” arising either 
ex contractu or ex delicto before the court could, on that connection or 
cause of action declare a liability of defendant and transfer that liability, 
converted into a right, over to plaintiff. 


Even in the case of Fairbanks Canning Co. v. London Guaranty, 
etc., Co., 154 Mo. App. 327, 133 S. W. 664, cited by plaintiff, the court 
was careful to first rule that plaintiff was “one of the contracting parties” 
or, in other words, that a contractual relationship existed between the 
parties, so that there was something reaching from the plaintiff to the 
defendant upon which the cause of action could be founded. The estoppel 
therein claimed was applied, not to create a cause of action, but to forbid 
a defense. Appellant says the principle is the same. but we th‘nk not, and 
to hold that it is would open the door to a wide scope of territory hitherto 
unentered, the dangers whereof cannot be anticipated. 


It is urged that defendant “construed” the T. J. Berry contract as 
impos:ng liability on it. No doubt it did, but what liability? The liability 
to indemnity T. J. Berry and possibly his estate, not some one else. 
There was no contract between defendant and any one else to interpret, 
and it was plain and unambiguous, so that interpretation will not control. 
Smith Drug Co. v. Saunders, 70 Mo. App. 221, 227. 


[2] The policy did not protect G. D. Berry individually. Nor did he 
own the business at any time during its existence or the occurence of the 
accidents. The assumption of the defense of the suits by the defendant 
did not lead plaintiff to think it was in defense of “him,” for “he” was not 
a party to the insurance contract nor the object of its protection. When 
“he” agreed that a judgment in the Hayes case should be rendered against 
him “alone,” and not against the estate of T. J. Berry, and “when he paid” 
this judgment and the costs, “he knew the defendant company” was dis- 
claiming liability, and hence he cannot be said to have been “induced” to 
pay them “himself,” by reason of any former conduct on the part of the 
insurance company. He knew, too, that C. R. Berry was not a party 
to the insurance contract; he, plaintiff, was not liable for the costs in 
the C. R. Berry case, and, at the time he took C. R. Berry’s assignment, 
he knew the defendant was disclaiming liability. So he cannot claim 
to have been induced by defendant’s conduct to buy C. R. Berry’s claim. 
Hence, even if estoppel alone could create a cause of action. it ‘s not seen 
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how plaintiff could claim to have been misled, or induced by defendant’s 
prior conduct to do as he did. 

Again, even if estoppel alone could be relied upon to create a cause 
of action, what is it that plaintiff claims defendant is estopped from doing? 
Why, necessarily, from “denying that a contract of indemnity insurance 
existed indemnifying plaitiff and C. R. Berry.” But plaintiff not only knew 
whom the contract of insurance indemnified, but he had better knowledge 
than the defendant had as to who owned the business at the time the ac- 
cidents occurred. The plaintiff actually knew evrything of which the 
defendant may be said to have had notice or means of knowing. How, 
then, is he in a position to claim that the company is estopped to deny 
that a contract of insurance existed between them? De Lashmutt v. 
Teetor, 261 Mo. 412, 443, 169 S. W. 34; Bader v. Chicago Mill, etc., Co., 
134 Mo. App. 135, 145, 113 S. W. 1154. 

The judgment of the trial court should be, and is, affirmed. 

All concur. 


FIRST NATIONAL BANK OF EAST ISLIP v. NATIONAL 
SURETY CO. 


(Court of Appeals of New York. April 20, 1920.) 
127 Northeastern Reporter, 479. 


1. INSURANCE—FIDELITY ROND IS “CONTRACT OR POLICY 
OF INSURANCE.” 


A contract guaranteeing or indemnifying an employer against any 
breach of fidelity on the part of an employee is a “contract or policy of 
insurance,” under Insurance Law, § 70, subd. 4, though designated a bond. 


(For other cases, see Insurance, Dec. Dig. § 2.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Policy of Insurance.) 


2. INSURANCE — FIDELITY BOND CONSTRUED AS TO TIME 
FOR PRESENTATION OF CLAIM; “LIABILITY”; “DATE OF 
TERMINATION OF SURETY’S LIABILITY.” 


Under a fidelity bond insuring an employer against breach of fidelity 
on the part of an employee and requiring a claim to be presented to the 
surety within six months after the “date of the termination of the 
surety’s liability,” the claim was required to be presented within six 
months after termination of the insurance by expiration of the time for 
which the premium was paid, the “date of termination of the surety’s 
liability” not being, as claimed) the date when limitations had fully run 
against an action, as “liability” was not used as meaning a fixed and 
absolute obligation to make good a defalcation, but as meaning the con- 
dition of being exposed to the upspringing of an obligation to discharge 
or make good an undertaking of another, or a loss or deficit, or the be- 
ing exposed or subject to a given contingency, risk, or casualty which 
is more or less probable. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Liability.) 

Hiscock, C. J.. and Pound, J., dissenting. 
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Appeal from Supreme Court, Appellate Division, Second Depart- 
ment. 

Action by the First National Bank of East Islip against the National 
Surety Company. From a judgment of the Appellate Division, Second 
Department (182 App. Div. 262, 169 N. Y. Supp. 774), affirming a judg- 
ment for plaintiff entered upon a verdict, defendant appeals. Reversed, 
and complaint dismissed. 


Carlisle Norwood of New York City, for appellant. 
Oliver C. Carpenter, of New York City, for respondent. 


Cottn, J. The action is upon a written instrument executed by the 
defendant, a domestic corporation, to the plaintiff, which guaranteed the 
honesty of an employee of the latter. At the close of the evidence at 
the trial the trial justice, denying, under exception, the motion of the 
defendant for a direction of a verdict in its favor, submitted the evi- 
dence to the jury, which rendered a verdict in favor of plaintiff. The 
consequent judgment was affirmed by the nonunanimous decision of the 
Appellate Division. 


The facts determinative of the question presented to us are uncon- 
tradicted. The instrument, under seal, was delivered November 21, 1912. 
In virtue of it the defendant agreed “to make good” to the plaintiff any 
loss not exceeding $10,000 which the plaintiff might sustain by reason 
of specified dishonest acts of a named employee committed after the 5th 
day of February, 1912, and “before the termination of this bond,” pro- 
vided the plaintiff shall observe requirements prescribed and immaterial 
to our consideration, It next provided: 


“The liability of the surety. hereunder shall immediately terminate as 
to subsequent acts of the employee: (a) Upon discovery by the employer 
of any default hereunder by the employee; (b) the employee leaving the 
services of the employer; (c) thirty days after receipt by the employer 
of written notice from the surety of its desire to terminate same. Upon 
the termination of this bond by discovery of default) the premium paid 
thereon shall be deemed fully earned.” 

Next is an immaterial paragraph which is followed by: 

“Any claim against the surety hereunder must be duly presented to 
the surety within six months after the date of the termination of the 
surety’s liability hereunder for any reason, and no action or proceeding 
shall be brought hereunder unless begun within two years after the em- 
ployer shall have given notice of such claim.” 

There is no other material provision. 

The insured period ended February 5, 1914, because the plaintiff did 
not provide for a further time by the payment of the premium. The 
employee committed prohibited acts of embezzlement between May 28, 
1912, and December 23, 1913, which became first known to the plaintiff 
December 28, 1915, and made known to the defendant by the plaintiff 
January 6, 1916. May 10, 1916, the claim was presented to the defendant. 
The defendant. denied any liability on the ground that the claim was not 
presented within the six months next following the cancellation of the 
instrument. The action was begun June 21, 1916. We are to determine 
whether or not the claim of the plaintiff was presented to the defendant 
within six months after the date of the termination of the defendant’s 
liability under the instrument. 

[1-3] Although the instrument denominates itself a “bond,” it is a 
contract or policy of insurance. Insurance Law (Consol. Laws, c. 28) § 
70, subd. 4; People ex rel. National Surety Co. v. Feitner, 166 N. Y. 129, 
59 N. E, 731. A contract guaranteeing or indemnifying an employer 
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against any breach of fidelity on the part of an employee is generally 
regarded as) and in the matter of interpretation is, a contract of insur- 
ance. The plaintiff asserts that “the date of the termination of the 
surety’s liability” under the contract was the date of the termination of 
the period within which an action must be commenced upon the contract. 
as prescribed in the statute of limitations. The defendant asserts that 
such date was that of the termination of the insured period. Each party 
in brief and argument brings to our consideration many judicial opin- 
ions relating to the rules of interpretation deemed applicable to the case. 
If the language of the contract relevant to the question to be determined 
were of uncertain or doubtful meaning, the rules applicable would not be 
tar or difficult to seek. We are not to interpret where there is no rea- 
sonable doubt concerning what the parties really agreed upon. 


The language before us in its clear and indisputable meaning ex- 
cludes the assertion of the plaintiff. The language is: 


“Any claim against the surety hereunder must be duly presented to 
the surety within six months after the date of the termination of the 
surety’s liability hereunder for any reason. * * * ” 

The termination of the “liability” of the defendant sets the six 
months running. It is manifest that the presentation of the claim is to 
be made while the duty and obligation of the defendant to make good 
the losses constituting the claim exist. It would be idle and senseless 
for the plaintiff to present the claim after the obligation of the defend- 
ant to make it good had terminated. In real life parties do not enter 
into stipulations of such character. Ordinary sense and understanding 
refuse to accept the conclusion that the parties so agreed. If the lan- 
guage under consideration were, “Any claim against the surety hereunder 
must be duly presented to the surety within six months after the date 
of the termination of the surety’s obligation to make good the loss claim- 
ed hereunder for any reason,” the plaintiff obviously would not have a 
right of action. The plaintiff's action rests and must rest in fact upon 
such language. It asserts that the meaning of the word “liability,” as 
used, is the obligation of the defendant, made fixed and absolute by the 
defalcation of the employee to make good to plaintiff the loss, and that 
the plaintiff has six months after that obligation is terminated, is ended, 
in which to present its claim. Reason rejects the assertion, not in the 
way of interpreting language, but as a perversion of language. To say 
of the maker of a note that his liability thereon has terminated must and 
can only mean that his obligation to pay it has been in some way annul- 
led and obliterated. It could not be renewed or continued by an agree- 
ment that the note should be presented to him by the payee within six 
months after his obligation to pay it had been annulled. The word “lia- 
bility” in the language under consideration has, clearly and necessarily, 
its other meaning, which it ordinarily and commonly has in instruments 
and statutes of contingent obligation, namely, the condition of being ex- 
posed to the upspringing of an obligation to discharge or make good an 
undertaking of another or a loss or deficit; “the being exposed or sub- 
ject to a given contingency risk, or casualty, which is more or less pro- 
bable.” State ex-rel. Breeden v. Sheets, 26 Utah, 105, 72 Pac. 334; Coch- 
ran & Sayre v. United States, 157 U. S. 286, 296, 15 Sup. Ct. 628, 39 L. 
Ed. 704: Home Ins. Co. of N. Y. v. Peoria & Pekin Union Ry. Co., 178 
Ill. 64, 52 N. E. 862. Of such a nature is the liability of those who are 
in the relation of stockholders, trustees, sureties, guarantors, indorsers, 
insurers, Of such a nature, and of such a nature only, must have the 
liability the termination of which set running the six months beyond 
which the defendant could not with effect present claims. During the 
insured period, or within the term of the policy, the defendant was ex- 
posed to the inception of the obligation to make good any defalcation. 
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At the end of that period» the exposure terminated, came to a limit in 
time, and the liability, which was that exposure, necessarily terminated. 
The end of that period was February 5, 1914. The defendant was not 
obligated to pay the losses which were not claimed before the expiration 
of the next followirg six months. 

If argument in support of our conclusion were needed, it is found 
in the universal character of policies of indemnity insurance, and in pub- 
lic policy. The writer of this opinion has examined the opinion in every 
adjudicated case involving one of those policies discoverable by him, 
and of the multitude found one which provided for the discovery of a 
loss or the presentation of any claim for a loss within one year next af- 
ter the end of the insured term, four provided for the purpose a period 
of three months, the many others provided the period of six months. 
Those opinions accept those provisions as useful and salutary. In Bal- 
lard County Bank’s Assignee v. United States Fidelity & Guaranty Co., 
150 Ky. 236. 150 S W. 1, Ann. Cas. 1914C, 1208, the court said concern- 
ing them: 

“The effect of such a provision in a bond is helpful rather than 
hurtful. Knowing that no recovery can be had for losses not discovered 
within the time fixed by the bond, the bond itself is an incentive to the 
officers of the bank to do their duty by making frequent and careful ex- 
aminations of the accounts of its employees. Similar provisions to the 
one in question have been upheld by the courts, and it is well settled 
that, where the liability of the insurer is limited to losses discovered 
within a specified time, there is no liability unless the fraud» dishonesty, 
or negligence causing the loss not only occurred, but was discovered, with 
the time limit” 

—and cited many cases. 

See, also, Ladies of Modern Maccabees v. Illinois Surety Co., 196 
Mich 27, 163 N. W. 7. 

We do not believe that the national bank in this case thought or in- 
tended when it received the policy that it should have or required 20% 
years after the employee began to steal its funds in which to discover the 
theft. 

The judgment should be reversed, and the complaint dismissed, with 
costs in all the courts. 

Hogan, McLaughlin, and Andrews, JJ., concur. 

Hiscock, C. J., and Pound, J., dissent on opinion of Putnam, J. at 
Appellate Division. 

Elkus, J., not voting. 

Judgment reversed, etc. 


EMPLOYER’S LIABILITY ASSUR. CORPORATION, Limited, v. IN- 
TERNATIONAL MILK PRODUCTS CO. 


(New York Supreme Court, Appellate Division, First Department. 
May 28, 1920.) 


182 New York Supplement 337 


1. INSURANCE—INDEMNITY INSURER PAYING JUDGMENT 
AGAINST INSURED, ENTITLED TO SUBROGATION. 
Though a policy insuring against loss from liability imposed by law for 

personal injuries is one of indemnity with respect to damages and not 
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against liability merely, the insurer’s right of subrogation under the terms 
of the policy against a third party responsible for the injury is not de- 
pendent on payment of a judgment by insured from its own funds, and 
where the insurer paid the judgment it was entitled to be subrogated, ir- 
respective of insured’s solvency. 


(For other cases, see Insurance, Dec. Dig. § 606[5].) 


2. INSURANCE — LIABILITY OF INDEMNITY INSURER NOT 
DEPENDENT ON FINANCIAL CONDITION OF INSURED. 
The liability of an indemnity insurer under a policy insuring against 

loss from liability imposed by law for personal injuries does not depend 
on the collect:bility of the judgment against insured or its flnancial condi- 
tion, and, though insured is insolvent or on the verge of insolvency, if it 
borrows the money and pays the judgment, or the judgment is paid for 
it, either by loan or gift to it for that purpose, or at its request, by which 
it would incur an independent liability for reimbursement, the insurer is 
liable. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Special Term, New York County. 

Action by Employers’ Liability Assurance (Corporation, Limited, 
subrogated to the rights of the Frank G. Shattuck Company, against 
the International Milk Products Company. From an order overruling 
its demurrer for insufficiency, defendant appeals. Affirmed. 


Argued before Clarke, P. J., and Laughlin, Smith, Page, and Merrill, 
JJ. 


James B. Henney, of New York City (Daniel R. Harvey, of counsel), 
for appellant. 

Bertrand L. Pettigrew, of New York City (Walter L, Glenney, of 
New York City, of counsel), for respondent. . 

LAUGHLIN, J. The plaintiff, in the right of the Frank G. Shattuck 
Company, by subrogation, brings this action to recover the amounts of 
judgments recovered against said Shattuck Company by one Marie Ethel 
Barker, together with the costs and expenses incurred by plaintiff for the 
Shattuck Company, pursuant to an indemnity policy of insurance issued 
to it by plaintiff in defending the action brought against it by said Marie 
Ethel Barker. The plaintiff alleges that on the: 20th of November the 
Shattuck Company was in possession of the premises No. 383 Fifth avenue, 
borough of Manhattan, New York,and was there conducting one of its re- 
tail stores; that on said day said Marie Ethel Barker, while lawfully using 
the sidewalk in front of the premises, stepped into an opening and sus- 
tained personal injuries, and thereafter brought an action against the Shat- 
tuck Company therefor, and recovered a judgment, which was modi- 
fied by this court with respect to the amount and affirmed (180 App. 
Div. 891, 166 N. Y. Supp. 1086), and, as so modified, affirmed by the Court 
of Appeals (226 N. Y. 664, 123 N. E. 855); that the injuries for which 
the recovery was had were primarly due to negligence of the defendant, 
whose employee, in delivering milk to the basement of said premises, open- 
ed one of the metallic doors in the sidewalk, covering an elevator descend- 
ing therefrom to the basement, and left it open and unguarded while he de- 
scended in delivering the milk, and that in the meantime said Marie Ethel 
Barker stepped into the opening; that the Shattuck Company at said time 
was the holder of a general liability policy of.insurance issued by the 
plaintiff, a corporation organized under the laws of England and duly 
authorized to do business here, indemnifying. the Shattuck Company 
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“against loss from the liability imposed by law” upon it “for damages on 
account of bodily injuries accidentally suffered by any person or persons 
other than” its employees, “while within or upon said premises * * * 
or the premises or ways adjacent thereto,” occurring during the period 
covered by the policy, a copy of which is annexed to and made a part of 
the complaint. One of the conditions of the policy, designated “Condition 
G,” was as follows: 


“Conditions G, In case of payment of loss or expense under this policy 
the corporation shall be subrogated to all of the rights of the assured 
against any party, as respects such loss or expense, to the amount of such 
payment, and the assured shall execute all papers required and shall co- 
operate with the corporation to secure to the corporation such rights.” 

It is further alleged that the accident to Marie Ethel Barker came 
w:thin the provisions of the policy and was covered thereby, and that on 
the 29th day of May, 1919, after the affirmance of the judgment by the 
Court of Appeals and the entry of judgment of affirmance, with costs 
of the appeal to the Court of Appeals, plaintiff, pursuant to the provisions 
of the policy and on behalf of the Shattuck Company, paid the sum of 
$2,014.40 to Marie Ethel Barker in satisfaction of the judgments and inter- 
est thereon; that the Shattuck Company duly and timely gave notice to 
the defendant of the comencement of the action by Maire Ethel Barker, 
and that the accident was caused by the negligence of its servant and 
agent, and that it would hold the defendant responsible for any damages 
recovered therein, and demanded that the defendant come in and defend 
the action, but that defendant failed and neglected so to do, and that the 
Shattuck Company defended the action in good faith and to the best of its 
ability, through the plaintiff, acting under and pursuant to the provisions 
of said policy, and in so doing plaintiff, for the Shattuck Company, laid out 
and expended, for necessary counsel fees, witness fees, and other expenses, 
the sum of $1,162.54, which was a reasonable expenditure therefor and 
was necessarily incurred by the Shattuck Company, and by plaintiff, so 
acting for it in the defense of the action; and that by reason of the prem- 
ises plaintiff has become and is now suborgated to all the rights of the 
Shattuck Company aga‘nst the defendant, including the right to recover 
from the defendant the judgments and the money expended in the defense 
of the action, aggregating the sum of $3,176.94, payment of which amount 
has been duly demanded of the defendant but it has neglected and re- 
fused to pay the same, and judgment therefor is demanded. 

[1, 2] The sole and only contention of the appellant is that the 
policy was an indemnity policy, and that it is not shown that the insuerd 
sustained any loss. The argument in support of the appeal is that the 
plaintiff voluntarily paid the judgments and expenses incurred in defend- 
ing the action, and that, there being no allegation that the insured was 
solvent, there can be no recovery. The contention that the policy is one of 
indemnity with respect to damages and not for liability merely, is sound; 
but I am unable to agree with the contention that it was essential to a right 
of action in the plaintiff by subrogation that the payment should have 
been made by the Shattuck Company from its own funds. Its liability had 
been finally determined by the judgment of affirmance by the Court of 
Appeals. which was a lien upon any real property it might have, and 
which deprived it of the right to transfer any of it personal property 
freely, inasmuch as such a transfer might be challenged on the ground 
that it was made to hinder, delay, and defraud this judgment creditor, 
The liability of the defendant to the Shattuck Company for reinbursement 
did not depend upon the collectibility of the judgments or the financial 
condition of the Shattuck Company. The Shattuck Company was under 
no obligation to defendants to jeopardize its financial standing by await- 
ting the issuance of executions on the judgment. It was at liberty, so 
far as the defendant is concerned, to borrow the money and pay 





382 Insurance Law Journal, Vol. 56. —_[Sept., 1920. 


the judgment, even though it was insolvent, or on the verge of in- 
solvency, It was not essential that the judgments should be paid 
by its own funds. It was quite sufficient if they were paid for it, either 
by a loan or a gift of the money to it for that purpose, or at its re- 
quest, by which it would incur an independent liabilty for reimbursement. 
In either instance, it would be entitled to recover over against defendant, 
and it would incur a loss within the terms of the policy by the payment 
of the judgments. 

So here, the plaintiff being liable to the Shattuck Company and the 
Shattuck Company being desirous of having the judgments satisfied 
of record, it was at liberty to satisfy them directly through the plain- 
tiff in the performance of the plaintiff's liability to it, for it is al- 
leged that the plaintiff paid the money for and in behalf of the Shat- 
tuck Company. Upon such payments, by virtue of the provisions of 
condition G of the policy herein quoted, the plaintiff became subro- 
gated to all of the rights of the Shattuck Company against the defendant. 
If there were no precedent in point to that effect, we would have no 
hesitancy in so holding; but this court has already in effect so held in 
Royal Indemnity Co. v. Hasslacher, 18 App. Div. 35, 178 N. Y. Supp. 916, 
in which we affirmed without opinion a judgment for the plaintiff. The 
learned counsel for the appellant is in error in stating in his points that 
on that appeal the point he now makes was not presented, It was pointed- 
ly presented and decided adversely to a like contention then made for the 
appellant therein by the attorney of record for the defendant herein. In 
that case the plaintiff by virtue of its policy of insurance had paid a 
judgment recovered against the insured, without even having been request- 
ed so to do by the insured, and it was argued that, inasmuch as the in- 
sured had not paid the judgment, it had sustained no loss or damages and 
could not recover of the defendant, who was primarily liable, and 
that therefore there was no cause of action in favor of the insured to 
which the plaintiff could become subrogated, which is precisely the same 
point as that made on this appeal, and the same and other authorities 
were cited in support thereof. 

Moreover, in the recent case of Wanamaker v. Otis Elevator Co.. 228 
N. Y. 192, 126 N. E. 718, it was held that an insurance company, on re- 
cognizing its liability and paying a judgment for costs against the insured, 
became thereby subrogated to the rights of the insured against the party 
primarily liable, which is the precise point presented by the appeal. No 
question with respect to the amount which the plaintiff may be entitled to 
recover has been argued on the appeal, and since the plaintiff is entitled to 
recover, at least, the amount paid to satisfy the judgments, the demurrer 
was properly overruled. 

It follows that the order should be affirmed, with $10 costs and 
disbursements, with leave to defendants to withdraw the demurrer 
and to answer, on payment of said costs and $10 costs 4t Special Term. 
All concur. 
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ZIVITZ er aL, vv. MARYLAND CASUALTY CO. 


(New York Supreme Court, Appellate Division, First Department. 
May 28, 1920.) 


102 New York Supplement 321 


1, INSURANCE—BURGLARY POLICY HELD NOT INVALIDAT- 
ED BY REMOVAL OF IRON SHUTTERS BY INSURED’S 
LANDLORD UNDER ORDERS OF MUNICIPAL AUTHORI- 
TIES. 


Where policy against burglary provided that it should become void “if 
the condition or circumstances of the risk are changed without the written 
consent of the company,” the policy did not become ipso facto void upon 
removal of iron shutters of premises occupied by insured, by insured’s 
landlord, under the direction of public authorities. 


(For other cases, see Insurance Dec. Dig. § 318.) 


INSURANCE — POLICY PROVIDING FOR A FORFEITURE 
MUST BE CLEAR AND UNAMBIGUOUS. 


Policies prepared by insurance companies must not be so construed as 
to work a forfeiture, unless by clear and unambiguous language readily 
understandable, not by judicial officers or trained, experienced members 
of the bar, but by business men of average intelligence, who have occasion 
to require such insurance, it appears that it was so intended. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — INSURED HELD NOT REQUIRED UNDER 
BURGLARY POLICY TO GIVE NOTICE OF REMOVAL OF 
IRON SHUTTERS BY INSURED’S LANDLORD UNDER OR- 
DERS OF MUNICIPAL AUTHORITIES. 


Under policy providing that it should become void “if the conditions or 
circumstances of the risk are changed without the written consent of the 
company,” and providing that insurer should have the right to inspect the 
premises at all reasonable times, and by notice to insured suspend policy 
until premises were made reasonably secure, insured was not required to 
give insurer notice of the removal of iron shutters by insured’s landlord 
under orders of municipal authorities without participation therein by 
insured, 

(For other cases, see Insurance Dec. Dig. § 318.) 


-Clarke, P. J., and Merrell, J., dissenting. 


Appeal from Appellate Term, First Department. 

Action by Nathan Zivitz and Morris Hartmann, copartners, etc., 
against the Maryland Casualty Company. From a determination of 
the Appellate Term (178 N. Y. Supp. 211), affirming a judgment for 
plaintiffs on a directed verdict, and an order denying a motion to set 
aside the verdict and for a new trial, defendant appeals. Affirmed. 


Argued before Clarke, P. J., and Laughlin, Smith, Page, and Merrell, 


James J. Mahoney, of New York City (George J. Stacy, of New York 
City, on the brief), for appellant. 

Max D. Steur, of New York City (Jerome A. Strauss, of New York 
City, of counsel, and Milton S. Cohn, of New York City, on the brief), 
for respondents. 
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LauGHLIN, J. The recovery was on a policy of insurance against 
loss from burglary, issued by the defendant to the plaintiffs on the 27th 
day of February, 1917. By the terms of the policy the defendant agreed, 
among other things, to indemnify the plaintiffs for a period, including the 
date of the loss in question, “for direct loss by burglary of any of the 
merchandise described in the schedule” thereto annexed. “occasioned by 
its abstraction from within the premises actually occupied by the assured 
and described in the schedule. The premises occupied by the plain- 
tiffs and described in the schedule forming part of the policy consisted of 
a loft on the fourth floor of the building known as Nos. 733-735 Broad- 
way, in the borough of Manhattan, city of New York. Owing to the 
shortage of coal, incident to the World War conditions, the plaintiffs 
were obliged to close their place of business at about 2 p. m. January 3, 
1918, and between that time and the opening for business next day the 
premises were entered by burglars, who obtained access by a fire escape 
on a court in the rear of the building and through a window of the prem- 
ises opening onto the court, which they opened by breaking a hole in 
the glass of one of the sashes opposite the catch, and by inserting an 
instrument to push the catch back, and they removed goods of the plain- 
tiffs, the value of which is not controverted, covered by the policy. 


The only point presented by the appeal arises on the defense predi- 
cated on subdivision 6 of the policy, under the heading “Agreements,” 
which is as follows: ; 


“This policy shall be void if the conditions or circumstances of the risk 
are changed without the written consent of the company, and shall be 
void if the assured attempts in any way to defraud the company, and shall 
be void if the policy is assigned without the written consent of the com- 
pany.” 


The defendant, after pleading these provisions in a separate de- 
fense, further alleged therein that after the policy was issued, and before 
the loss occurred, the conditions and circumstances of the risk were 
changed, in that “shutters were removed from said windows ** * with- 
out the written consent of the defendant.” 


The evidence shows that at the time the policy was issued the win- 
dows were covered and protected by iron shutters, which could be 
opened and closed and fastened on the inside to a bar running across 
the window, and that in the month of May, 1917, the iron shutters 
were removed and panes of heavy wire glass were inserted in the win- 
dow sashes without the wirtten consent of the defendant or its knowledge 
until after the loss, and the reasonable inference is—and the trial court so 
construed the testimony—that these changes were made, not by the plain- 
tiffs, but by their landlord, pursuant to directions and requirements duly 
given and made by the fire department. The policy contained no provision 
requiring the plaintiffs to give notice to the defendant of any change “in 
the conditions or circumstances of the risk,” other than may be inferred 
from the provisions of said subdivison 6, The plaintiffs occupied the 
premises during business hours throughout the period, and were aware of 
the fact that these changes had been made, but gave no notice to the de- 
fendant thereof. The premises were properly and securely closed at the 
close of business on the 3d of January, 1918. 

The defendant showed, without objection, by the testimony of its 
own inspector, who inspected the premises preliminary to the issuance of 
the policy, and by the opinions of other witnesses, that these changes in 
removing the iron shutters increased the hazard of the risk. 


At the close of the evidence, both parties, in effect, moved for a 
direction of a verdict, and a verdict was directed in favor of the plain- 
tiffs. The views expressed by the trial court in directing the verdict in- 
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dicate that the verdict was directed on the theory that said subdivision 6 
relates to changes made by the insured, for which, on application, he might 
have obtained the written consent of the defendant, or which written 
consent the defendant might have refused; and the opinion of the Appel- 
late Term is to the effect that said subdivision 6 should be construed as re- 
lating to the conditions and circumstances specified in the schedule an- 
nexed to the policy, consisting of statements of the insured therein desig- 
nated as “warranties.” 

The statements which the plaintiffs warranted relate to the name 
under which they were doing business, their business and _ business 
address and the particular part of the premises occupied by them. to 
former losses by burglary and indemnities received therefor, to whether 
they kept a private watchman, or had a burglar alarm attachment, and 
would maintain it, to applications for and to other burglary insurance, and 
to a description and value of their merchandise. The warranties clearly 
relate to a continuance of certain conditions, if existing at the time, but 
contain no reference to the existing or the continuace of existing condi- 
tions with respect to the physical condition of the building or premises 
occupied by the plaintiffs. There is therefore, I think, ground for the con- 
struction of subdivision 6 given by the Appellate Term, and on that con- 
struction, assuming that that is correct, it would be perfectly plain that the 
policy was not invalidated by the removal. of the shutters without the 
written consent of the defendant; but, since the defendant does not claim 
that it would be entitled to a reversal, if that construction be given to the 
policy, it is unnecessary further to consider that point. 


On the defendant’s theory of the construction of the policy as dis- 
closed by its answer, and by the theory on which it defended. and on 
which the appeal has been argued, the policy became void ipso facto the 
moment the iron shutters were removed, and the plaintiffs would be with- 
out redress if their premises had been burglarized and their goods removed 
by burglars immediately thereafter, and in that event, under the terms of 
of the policy, the plaintiffs would not even have been entitled to a refund 
of the unearned premium, so that they might have thus been deprived of 
the benefit of the insurance policy by the acts of a third party, without 
their knowledge or consent, the first night the policy was in force. 


[1, 2] I am unable to agree with that construction, and I am of the 
opinion that under the well-settled rule of construction applicable to 
policies of insurance, prepared by the insurance companies, the policy 
must not be so construed as to work a forfeiture, unless by clear and un- 
ambiguous language, readily understandable, not by judicial officers or 
trained, experienced members of the bar, but by business men of average 
intelligence who have occasion to require such insurance, it appears that it 
was so intended. Paskusz v. Philadelphia Casualty Co., 213 N. Y. 22, 106 
N. E. 749, Ann. Cas. 1915A, 652; Syracuse, etc., v. Travelers’ Insurance 
Co., 182 App. Div. 742, 170 N. Y. Supp. 351. Under that rule of con- 
struction I think that this policy was not invalidated by action of the 
plaintiff's landlord in carrying out the lawful directions of the local 
public authorities, without any participation of the plaintiffs therein. 


{3] It would, in my opinion, do violence to the rule of construction 
applicable to such polices to hold that the plaintiffs were under any ob- 
ligation to give notice to the defendant of these changes, even if the defense 
were predicated on that theory, which it is not. It certainly should not 
be held as a matter of law that a business man of average intelligence 
would understand that this policy, which is silent on the subject, required 
him to give notice to the defendant of such changes lawfully made in prem- 
ises by others, and if the construction of the policy presented a question 
of fact it was left to the trial court. If the defendant desired such notice, 
it should be plain and unambiguous language have imposed on the insured 
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the duty of giving it. By the express terms of the policy the defendant 
reserved to itself the right through an accredited representative to inspect 
the premises at all reasonable times, and by notice to the plaintiffs to sus- 
pend the policy until the premises were made reasonably secure as required 
by its notice, and the right to be relieved from liability during such period 
of suspension and until formal notice to the plaintiffs of its satisfaction 
with the condition of the premises. I think, in the circumstances, and in 
any view of the case, the defendant assumed the risk of any changes in 
the premises lawfully required to be made by the public authorities, and 
made pursuant thereto by the landlord of the premises, without particiapa- 
tion therein by plaintiffs. 

It follows that thet determination of the Appellate Term is right, and 
should be affirmed with costs. 

Smith and Page, JJ., concur. 

Clarke, P. J., and Merrell, J. dissent, 
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WESTERN INDEMNITY CO. v. INDUSTRIAL ACCIDENT COM. 
MISSION et ar. (S. F. 8796.) 


(Supreme Court of California. May 12, 1920.) 
190 Pacific Reporter, 27. 


‘1, INSURANCE—COUNTER OFFER OF GENERAL AGENT UPON 
RECEIPT OF APPLICATION CALLED FOR ACCEPTANCE 
OR REJECTION. 


Where an employer of labor applied for a local agent of an indemnity 
company for a renewal of an expiring policy of insurance, covering lia- 
bility for injury to employees, stating that he wanted the insurance even 
though the premium might be more than $15, and local agent in the ap- 
plication sent to the general agent inserted the premium as $10 the amount 
of the premium the preceding year, and the general agent wrote employer 
that a $15 minimum premium was required, and that employer should 
advise by return mail if such premium would be satisfactory, there was 
no contract of insurance until the employer accepted the counter offer 
of the general agent; there being no meeting of minds. 


(For other cases, see Insurance, Dec. Dig. § 130[7].) 


4. INSURANCE—ACCFPTANCE OF TERMS GRANTED BY COM- 
PANY COMPLETES CONTRACT BEFORE LOCAL AGENT 
COMMUNICATES SAME TO PRINCIPAL. 


If an employer of labor accepts terms granted by indemnity com- 
pany the contract of insurance is complete, although the local agent has 
not communicated the acceptance to the company. 


(For other cases, see Insurance, Dec. Dig. § 130[7].) 


7. INSURANCE--GENERAL AGENT WITHOUT AUTHORITY TO 
ISSUE POLICY TO COVER KNOWN LOSS. 


The general rule is that whenever the parties have entered into a 
contract before loss occurs or the policy has been issued, unless the au- 
thority of a general agent is expressly delimited, the policy, when is- 
sued, by operation of law relates back to the application and is dated ac- 
cordingly, the policy being thereafter merely evidence of the contract, 
but such general rule has no application where the parties were not under 
contract at the time of loss, and the general agent is without special 
authority to issue a policy to cover the loss, 


(For other cases, see Insurance, Dec. Dig. § 129.) 
Wilbur, J., dissenting. 


In Bank. 

Certiorari to Industrial Accident Commission. 

Proceeding by Ethel Lamb, under the Workmen’s Compensation Act, 
to obtain compensation for the death of her husband, John Lamb, op- 
posed by M. B J’ond, the employer, and the Western Indemnity Com- 
pany. There was an award of compensation, and the Indemnity Com- 
pany brings certiorari. Award annulled. 


E. F. Conlin» of San Francisco, for petitioner. 

Clarence N. Riggins, of Napa, appearing specially and not otherwise, 
for respondent Ethel Lamb. 

Christopher M. Bradley and A. E. Graupner, both of San Francisco, 
for respondents. 
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EVERLY v. EQUITABLE SURETY CO. (No. 10256.) 
(Appellate Court of Indiana, Division No. 1. June 1, 1920.) 
127 Northeastern Reporter, 616. 


2. INSURANCE — DEFINED AND DOMINANT AND CHARAC- 

TERISTIC FEATURE GIVEN. 

“Insurance” is a contract by which one party, in consideration of a 
price paid to him adequate to the risk, becomes security to the other 
against loss by certain specified risks; its dominant and characteristic 
feature being to grant indemnity or security against loss for a considera- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 2.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Insurance.) 


Appeal from Superior Court, Marion County; Linn D, Hay: Judge. 

Action by William Everly against the Equitable Surety Company. 
Judgment for defendant, and plaintiff appeals. Reversed, with instruc- 
tions. 


Charles B. Clarke and Walter C. Clarke, both of Indianapolis, for 
appellant. 


Major A. Downing. of Indianapolis, for appellee. 
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LIFE. 


WESTERN LIFE INDEMNITY CO. v. LINDSAY. (No. 10175.) 
(Appellate Court of Indiana, Division No. 1. June 23, 1920,) 
127 Northeastern Reporter, 841. 


4. INSURANCE—COMPLAINT TO RECOVER PREMIUMS HELD 
NOT DEMURRABLE. 


A complaint to recover insurance premiums paid, which alleged that 
the liability of successors of original insurer, which acquired the insurance, 
was limited, whereas, the original policy was for unlimited liability, and 
that the limitation was fraudulently concealed from insured, for the pur- 
pose of collecting premiums from him, states a cause of action as against 
general demurrer. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


6. INSURANCE—PREMIUMS CANNOT BE RECOVERED WITH- 
OUT PROOF THAT COMPANY KNEW THAT INSURED 
WAS IGNORANT OF LESSENED LIABILITY AND CON- 
CEALED FACT FROM HIM. 


Insured cannot recover premiums paid to the successor of original 
insurance company, on the ground that under the contract for reinsur- 
ance the liability was limited, and the policies of less value than the 
original policies, which fact was fraudulently concealed from insured, 
without proof that defendant company knew that insured, when he paid 
the premiums, was ignorant of the limited liability and fraudulently 
concealed such fact from him. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Appeal from Circuit Court, Howard County; William C. Purdum, 
Judge. 

Action by George B. Lindsay against the Westein Life Indemnity 
Company. Judgment for plaintiff, and defendant appeals. Reversed, 
with instructions to sustain motion for new trial, 


Thomas J. Graydon, of Chicago, Ill. and James C. Blacklidge, Con- 
rad Wolf, and Earl B. Barnes, all of Kokomo, for appellant. 
John B. Joyce, of Kokomo, for appellee. 


BATMAN, J. This action was brought by appellee against appellant 
to recover premiums theretofore paid by the former to the latter on a 
policy of life insurance issued to him. The complaint is in two para- 
graphs. The first alleges that the appellant is indebted to appellee the 
sum of $719.71 for money had and received by appellant for appellee’s 
use, on and prior to February 1, 1912, which appellant has refused and 
still refuses to pay appellee, although demand was made therefor before 
the bringing of this action, and that said sum is now due and wholly un- 
paid. Demand for judgment in the sum of $1,000. A bill of particulars 
was filed with said paragraph, showing that the money, alleged to have 
been received by appellant for appellee’s use and benefit, consisted of 84 
cash items of $6.30, one of which was received each successive month 
from February, 1905, to January, 1912, to which interest is added for 
the average time, making a total of $719.71. The second paragraph al- 
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leges that on August 18, 1891, the Piqua Mutual Aid & Accident Associa- 
tion, for a certain consideration, issued to appellee a policy of insur- 
ance upon his life for the sum of $3,000, payable on his death to his 
wife, Melsena Lindsay; that said policy did not contain any condition 
or stipulation that it should be forfeited or its value changed or diminish- 
ed in any manner, except by his failure to pay all assessments and dues 
therein specified. Following these allegations is a copy of said policy, 
which contains many provisions, among which is the following: 


“That the amount paid shall not in any case exceed the percentage 
of amount collected according to the amount of insurance specified above, 
on One assessment on each of the contributing members who shall’ pay’ 
the assessments provided by the by-laws of this association,” 


It is’ further alleged in substance, among other things, that appellee 
accepted said policy and has fully performed all the obligations therein 
imposed upon him. that subsequent to his said acceptance said policy 
was transferred successively to the following companies, each of which 
. assumed the obligations and liabilities thereunder; Potomac Life Insur- 
ance Company, I. O. O. F. Mutual Life Insurance Society, Mutual Life 
Insurance Company of Pennsylvania, Life Insurance Company of Penn- 
sylvania, and Western Life Indemnity Company, the appellant herein; 
that by a certain contract of consolidation between the I, O. O. F. Mutual 
Life Insurance Society and said Potomac Life Insurance Company cer- 
tain changes were made and attempted to be made in said policy, by 
which the value thereof would be greatly decreased, and would continue 
to decrease in a certain ratio every year thereafter, until it would have 
no value at all, if appellee lived to extreme old age, and by which its 
value on February 21, 1912, was only $724; that said changes and at- 
tempted changes in the value of said policy were concealed from appellee 
by the parties to said contract of consolidation and their successors, in- 
cluding appellant, so that appellee had no knowledge thereof, until 
February 21, 1912, when appellant notified him that his said policy had 
been changed as aforesaid; that appellee paid to appellant, as premiums, 
assessments, and dues on said policy, prior to February 12, 1912, the sum 
of $529.20; that as soon as appellee learned of said facts with reference 
to the changes in the value of his said policy he stopped paying any further 
installments of premiums, assessments, and dues thereon, and demanded 
from appellant the said sum of $529.20 theretofore paid by him on that 
account; that, if appellee had known of said changes and attempted 
changes in the value of his said policy, so concealed from him, he would 
not have paid said installments of premiums, assessments, or dues, or 
any of them; that appellant, at the time it received each of said install- 
ments of premiums, assessments, and dues from appellee, knew of said 
changes and attempted changes in said policy, and knew that appellee 
had no knowledge thereof, and well knowing such facts, fraudulently 
concealed the same from appellee, for the purpose of inducing him to 
make such payments. Demand for judgment in the sum of $1,000. 


Appellant filed a motion to make said first paragraph of the com- 
plaint more specific, and a demurrer to said second paragraph, each 
of which were overruled. Appellant then filed’ an answer in two para— 
graphs, consisting of a general denial and a special paragraph, pleading 
the statute of limitations, to which a reply in general denial was filed. 
The cause was submitted for trial, and on request the court made a special 
finding of facts, and stated its conclusion of law thereon, on which judg- 
ment was rendered in favor of appellee for $529.20, with interest and 
costs. Appellant excepted to the conclusion of law, and also filed a 
motion for a new trial, which was overruled. It now prosecutes 
this appeal on an assignment of errors which requires a consideration of 
the questions hereinafter determined, 
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[1, 2] Appellant’s first assigned error relates to the action of the 
court in overruling its motion to make the first paragraph of the com- 
plaint more specific. It has been held that the overruling of a motion 
to make a complaint more specific is so largely a matter of discretion 
with the trial court that, to render its action in that regard reversible error 
on appeal, it is necessary that the mover show that he was in some way 
injured by the denial. Leimgruber v. Leimgruber (1909) 172 Ind. 370, 
86 N. E. 73, 88 N. E. 593. Appellant has not suggested in what way he 
was misled, as to the nature of the demand in suit, or how it was pre- 
vented from making full preparations for_its defense, or any other matter 
that worked to its disadvantage by reason of the court’s action in over- 
ruling said motion. In view of this fact, and the further fact that an 
examination of the record fails to disclose that any substantial rights of 
appellant were probably affected by such action of the court, we are led 
to conclude that there was no reversible error committed in overruling 
such motion, even it it could be said action was technically erroneous. 
Cincinnati, etc., R. Co. v. Miller (1905) 36 Ind. App. 26, 72 N, E. 827, 
73 N. E. 1001; Carter v. Richart (1916) 114 N. E. 110; Lake County, etc., 
Society v. Verplank (1919) 124 N. E. 494. 

[3. 4] Appellant’s second assigned error relates to the action of the 
court in overruling its; demurrer to the second paragraph of the com- 
plaint. This paragraph does not appear to have been as carefully drawn 
as good pleading requires. However, it is our duty to consider, in con- 
nection with the facts expressly alleged therein, such further facts as 
can be implied therefrom, by fair and reasonable intendment, and to give 
such facts so impliedly averred the same force and effect as if directly 
stated. Domestic Block Coal Co. v. De Armey (1913) 179 Ind. 592, 100 
N. E. 675, 102 N. E. 99. Under this rule we construe the paragraph of 
complaint as alleging that the liability, which the I. O. O. F. Mutual 
Life Insurance Society and its successors, including appellant, assumed 
under said policy was a limited liability, as provided in alleged contract 
of consolidation between said I. O. O. F. Mutual Life Insurance So- 
ciety and said Potomac Life Insurance Company. When so construed 
said second paragraph states a good cause of action, based on the theory 
that appellant had fraudulently concealed the fact from appellee that the 
liability assumed by it under said policy was a limited liability, and 
thereby induced him to pay to it the premiums or assessment provided 
therein. 

[5] Appellant has urged a number of reasons in support of its de- 
murrer to said second paragraph, but none, which we consider of sufficient 
importance to merit a discussion, are so specifically stated in the memo- 
randum filed with said demurrer as to indicate that the trial court’s 
attention was directed thereto. Because of this fact, such reasons cannot 
be successfully urged on appeal. Stiles v Hasler (1913) 56 Ind. App. 
88, 104 N. E. 878. There was no error in overruling said demurrer. 


[6] The court, on request, made a special finding of facts, on which 
it stated a single conclusion of law, to the effect that appellee should 
recover from appellant the sum of $529.20, together with interest there- 
on at 6 per cent. per annum from July 1, 1914.. The special finding of 
facts is very long, consisting of 44 separate findings, and no good purpose 
would be subserved by setting it out in this opinion, since we have reached 
the conclusion that one of the material facts found therein is not sus- 
tained by the evidence, and for that reason the judgment must be re- 
versed. It will be observed that appellee bases his right of recovery 
on the theory that the liability assumed by appellant under his poli 
was less than the face value thereof, that he had no knowledge of su 
fact until February, 1912, that apepllant knew such fact, and knew that 
appellee was ignorant thereof, and that with such knowledge appellant 
fraudulently concealed the fact of such limited liability from him, for 
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the purpose of inducing him to pay to it the monthly premiums or assess- 
ments thereon. All of these facts were essential to appellee’s right of re- 
covery, and were expressly found by the court; but a searching examina- 
tion of the record fails to disclose any evidence to show that appellant 
knew that appellee was ignorant of the fact .that the liability assumed 
by it was a limited liability, and with such knowledge fraudulently con- 
cealed such fact from him. We therefore conclude that appellant’s mo- 
tion for a new trial should have been sustained: 

Appellant contends that, on the facts found, it is entitled to have a 
conclusion of law stated in its favor, but we cannot concur in this conten- 
tion, The \judgment is therefore reversed, with instructions, to sustain 
appellant’s motion for a new trial, and for further proceedings consistent 
with this opinion. 


FIRST NAT. BANK OF BEEVILLE, TEX., v. SECURITY MUT. 
LIFE INS. CO. OF BINGHAMTON, N. Y. (No. 20852.) 


(Supreme Court of Missouri, Division No, 2. June 4, 1920. Motion 
for Rehear’ng Denied June 25, 1920.) 


222 Southwestern Reporter 832. 


2. INSURANCE—INSURER CANNOT URGE LACK OF BENEFI- 

CIARY CONSENT TO ASSIGNMENT. 

Defendant insurance company, in suit on policy by assignee’ thereof, 
could not object that the policy was assigned without the consent of in- 
sured’s wife, the original beneficiary; there being no privity between her 
and defendant. 

(For other cases, see Insurance, Dec. Dig. § 205.) 


3. INSURANCFEF—RESERVATION OF RIGHT TO CHANGE BENE- 
FICIARY MAKES POLICY FREELY ASSIGNABLE. 
Where the right to change the beneficiary is reserved, insured may 
assign the policy at will. 
(For other cases, see Insurance, Dec. Dig. § 203.) 


6. INSURANCE—ASSIGNMENT OF POLICY AS SECURITY FOR 
DEBT NOT VOID ON GROUND OF NO INSURABLE IN- 
TEREST. 


An assignment of a life insurance policy to a creditor as security 
for his debt is not void on the ground of his having no insurable interest, 
but is valid to the extent, at least, to which the policy becomes security for 
the debt and for advances thereafter made by the assignee upon the policy 
the balance, if any, upon the maturity of the policy becoming payable to 
beneficiaries originally designated, and , in any event, the insurer cannot 
raise the objection of lack of insurable interest in assignee; its remedy, 
in case of fear that it may not pay the proper parties, being by inter- 
pleader. 


(For other cases, see Insurance, Dec, Dig. § 122.) 


7. INSURANCE—SUIT ON POLICY SUFFICIENT DEMAND. 


Suit upon an insurance policy was a demand. 
(For other cases, see Insurance, Dec. Dig. § 613.) 
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8. INSURANCE REPLY HELD SUFFICIENT AFTER VERDICT. 

In assignee’s suit on insurance policy, defended on ground of superior 
lien of defendant insurance company by virtue of a prior loan agreement 
executed by insured, allegations of the reply, denyi ing that insured ever 
executed the agreement, and pleading that his signature thereto was ob- 
tained, if at all, “by fraud and misrepresentation,” that he “did not know 
or intend to sign any such paper, and d.d not know that any charge, such 
as is set forth in said paper, was made against him,” not being assailed 
by motion to make more definite and certain, or otherwise, in the trial 
court, were sufficient after verdict, and sufficiently definite to suppori an 
instruction on fraudulent cocealment; such concealment being, by reason- 
able inference, within the scope of such allegations. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 


ll. INSURANCE — EVIDENCE SHOWED LOAN AGREEMENT 
WAS OBTAINED FROM INSURED BY INSURER BY FRAUD. 
In action on life insurance policy, where defendant insurance company 
defended on the ground that it had a right to make a deduction from 
the maturity value of the policy by virtue of a loan agreement by insured, 
evidence heid to support jury’s finding that the loan agreement was ob- 
tained by fraud. 
(For other cases, see Insurance, Dec. Dig. § 179%.) 


12. INSURANCE—ATTORNEY’S FEE NOT ALLOWABLE IN SUIT 
ON FOREIGN STATE POLICY, WHERE NO STATUTE 
AUTHORIZING SHOWN. 

No attorney's fee should have been allowed in suit on an insurance 
policy, which was a contract made in another state, where no statute of 
that state authorizing such a fee was pleaded an! provéd, for the allowance 
of such fee relates to the right, and not to the remedy. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


Error to Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action by the First National Bank of Beeville, Tex., against the 
Security Mutual Life Insurance Company of B.nghamton, N. Y. Judg- 
ment for plaintiff, and defendant brings error. Affirmed on condition of 
remittitur. 


The First National Bank of Beeville, Tex. (hereinafter called the 
bank), brought suit in the circuit court of Jackson county, Mo., against 
the Security Mutual Life Insurance Company of Binghamton, N. Y. 
(hereinafter called the insurance company), to recover an amount claimed 
to be due upon a life insurance policy issued by the company upon ihe 
life of Albert G. Kennedy. Plaintiff recovered a judgment in the sum of 
$7,315.14 and $750 for attorney’s fees. The company has duly brought 
the cause to this court upon a writ of error. 

The suit grew out of the following facts: Albert G. Kennedy held 
a life insurance policy , 9 years old, amount not stated and cash surrender 
value not disclosed, issued by the defendant. He was indebted to plain- 
tiff in the sum of $1,032.65. The policy was pledged for the payment of 
this debt. In August, 1905, at the solicitation of defendant, Kennedy took 
out the policy here in suit for $8,000 on the 20-payment plan. For the 
new policy, he surrendered the old one, and, so defendant says, gave his 
written promise to pay to defendant $3,301.52, with interest at 6 per cent. 
per annum, secured by a lien upon the new policy. The plaintiff, at de- 
fendant’s request, consented to surrender the old policy and accept the 
new One in lieu thereof, and for 11 years paid the annual premium of 
$488.96. But plaintiff for 9 years after the new policy was issued did not 
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know of the agreement that the new policy, should stand subject to de- 
fendant’s lien for $3,301.52. Neither did Kennedy, as he says. 

In the end plaintiff had advanced, in loans, interest, and premiums, 
a sum in excess of $7,160 on the new policy, when it matured. Its maturity 
value was $7,160. But defendant claimed the right to deduct $3,301.52, 
together with interest at 6 per cent. per annum from August 9, 1905, 
amounting in all to $5,480.51, leaving ag defendant claimed, $1,200, which 
it was willing to pay to the legal holder of the policy. Plaintiff declined 
to accept this offer, and brought this suit. This is a bird’s-eye view of 
the case. Further facts follow. 

The plaintiff, after usual formal allegations, averred that the defendant 
on the 9th day of August, 1904 insured the life of Albert C. Kennedy 
in the sum of $8,000, to be paid upon his death to his wife, Agnes Ken- 
nedy; that it was provided in the policy that if the insured were living 
on the 9th day of August, 1915, the defendant would then pay to the legal 
holder or beneficiary of the policy the sum of $5,960, plus such profits as 
defendant might have apportioned to this policy; that on the 14th day 
of September, 1905, said Kennedy and his wife, in consideration of an in- 
debtedness in the sum of $1,865.65 then due from said Kennedy to plaintiff, 
assigned the policy in wrinting to plaintiff, including in the assignment 
all rights which had accrued, or which might accrue under the policy; 
that defendant was duly notified of the assignment, and consented there- 
to, and on the 25th day of September, 1905, the defendant, by a writing 
indorsed on the policy, substituted plaintiff as beneficiary in lieu of Mrs. 
Kennedy, and that thereby plaintiff became and had ever since remained 
the owner thereof; that: plaintiff had paid all premiums subsequently ac- 
cruing upon this policy, and that the total amount of premiums so paid 
was $4,888.96; that on the 9th day of August, 1915, the insured was still 
living, and was then indebted to plaintiff in the sum of $5,212.12, for money 
loaned and premiums paid as aforesaid, that om said date the profits which 
had been apportioned to this policy by defendant amounted to $1,200, and 
that defendant thereupon became liable to plaintiff in the total sum of 
said profits, plus the guaranteed value of the policy on said date, amounting 
to the total sum of $7,160; that payment of said liability had been de- 
manded, but that defendant had vexatiously refused to pay, Plaintiff 
prayed judgment in the sum of * 160, and for attorney’s fees in the sum 
of $750, and costs. 

The pertinent portions of * defendant’s answer are, in effect, as 
follows: Except for formal admissions as to the corporate existence 
of plaintiff and defendant, and an admission that defendant had issued 
the policy in question, the answer contained, first, a general denial. This 
was followed by averments to the effect that the promise to pay the 
holder or beneficiary of the policy the sum of $5,960 and accrued profits 
was conditional, in this, that out of said sums should first be deducted 
all indebtedness of the insured to the defendant; that on August 9, 1904, 
the insured had executed and delivered to defendant a writing acknowledg- 
ing the receipt of a loan from defendant in the sum of $3,301.52, and 
agreeing that said sum, together with any additional loans upon the policy, 
with 6 per cent. interest on such loan or loans, should become due at the 
end of the distribution period and prior thereto upon the death of the in- 
sured, or upon his failure to make any payment due to defendant, and 
the total should be paid out of the proceeds of the policy; that the policy 
was issued in consideration of the execution and delivery of said writing 
by said Kennedy; that the policy was dated back 9 years, thus giving 
Kennedy the benefit of a lower premium rate; that the policy called for 
the payment of 20 annual premiums in order to entitle the holder to the 
benefits specified in the policy, but that the premiums for the preceding 
9 years above mentioned were paid only by the loan agreement above 
mentioned, and in fact only 11 premiums had been paid upon the policy; 
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that the profits apportioned to the policy on August 9, 1915, amounted 
only to $720.51; so that its value on that date was only $6,680.51; that the 
loan above mentioned then amounted to $5,480.51, and that the cash- 
surrender value of the policy, after deducting the amount of the loan, 
was therefore only $1,200, which sum defendant had offered to pay upon 
the delivery of the policy. For another defense, defendant stated that the 
policy wag executed and delivered in Texas and was a Texas contract; 
the debt of the insured to plaintiff was an individual obligation; that Mrs. 
Kennedy joined in the assignment only to secure her husband’s debt to 
plaintiff, and that after the payment of such indebtedness the remainder 
should be paid to Mrs. Kennedy; that after the payment of three annual 
premiums the insured was entitled to borrow on the policy, and that in 
lieu of said three payments the insured executed the loan agreement above 
mentioned, that both when the policy and loan agreement were executed 
and now it was provided by the laws of Texas (quoting the statute) that 
nonnegotiable instruments were subject,.when in the hands of an assi- 
gnee, to every defense, that might, have been pleaded against the assignor, 
and that therefore defendant had a right to credit the indebtedness claim- 
ed to be due it aforesaid upon the amount due on the policy. 

As another defense, the defendant affirmed that plaintiff, being a 
national bank, could not lawfully purchase the policy, but could only take 
it as security for a pre-existing debt; that at the date when the insured 
assigned the policy to plaintiff, plaintiff’s debt against him was past due, 
and “became and was barred” by the 4-year statute of limitations of 
Texas (quoting it) ; that the plaintiff’s debt against the insured was barred 
long before this suit was brought, and that thereby plaintiff became merely 
a bailee of the policy for Mrs. Kennedy, and had no right to maintain an 
action thereon against defendant; that after plaintiff’s debt became barred 
as aforesaid, plaintiff and insured, by agreement, between themselves, but 
without Mrs. Kennedy’s consent, extended the time for the payment of 
such indebtedness, and that thereby plaintiff’s lien upon said policy lapsed. 

For a further defense, defendant asserted that the policy was not 
pledged to secure the plaintiff in the payment of the annual premiums; 
that each premium paid by plaintiff became a debt due it from Kennedy 
as soon as plaintiff paid it, and that all of them except the last were bar- 
red by the 2-year statute of limitations of Texas (quoting it); and that 
all except the last five premium payments were barred by the 5-year stat- 
ute of limitations of Missouri. 

Defendant for a further défense sets up the facts, as claimed by it, 
that long before the maturity of the policy plaintiff was informed of de- 
fendant’s debt and claim against said policy, and thereafter continued to 
pay premiums thereon, and is therefore now estopped to deny defendant’s 
right to deduct its debt from the amount due on the policy. 

Having thus set up some 10 defenses, the insurance company asserted 
that it had fully answered, and prayed to be dismissed. The reply, after 
a general denial, in substance averred that Kennedy never executed the 
loan agreement; that if he did sign it his signature was procured by fraud; 
that said agreement was without consideration and void as against public 
policy; that at the time the policy above named was issued, Kennedy was 
the holder of another policy in defendant company, which :was held by 
plaintiff as security for Kennedy’s indebtedness to it, as defendant well 
knew; that defendant informed plaintiff that said original policy had lapsed 
for nonpayment of a premium note given by the insured, but that if plain- 
tiff would pay that note and an annual premium of $488, a total of $800, 
defendant would reinstate the policy; that defendant made no mention 
of the loan agreement above mentioned; that plaintiff was thereby induced 
to pay said $800, and took an assignment of the policy and paid defendant 
over $4,000 in premiums before defendant informed plaintiff of defendant’s 
alleged claim against said policy. that as soon as plaintiff learned of defend- 
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ant’s claim plaintiff denied its validity, but made the two remaining 
premium payments, in order to protect itself for premiums and money 
already paid by it, by keeping said policy in force until maturity; and that 
by its silence defendant was estopped now to assert its pretended claim. 

Plaintift’s evidence tended to support its pleadings, and defendant 
introduced or offered evidence tending to suport its answer, except 
as otherwise hereinafter indicated, So far as necessary, the instructions 
will be mentioned in the opinion proper. The verdict and judgment were 
in plaintiff's favor. 


Roland Hughes, of Kansas City, for plaintiff in error, 
C. N. Sadler, of Kansas City, for defendant in error! 


WILLIAMSON, J. (after stating the facts as above). Appellant has not 
favored us with an assignment of errors, but has set out under the headings 
of Points and Authorities 13 paragraphs, which we will treat as in lieu of 
assignments of error. Mugan v. Wheeler, 241 Mo. 376, 145 S. W. 462. We 
will dispose of these questions in the order in which they are argued. 

[1] I. Appellant first suggests that the petition fails to state a cause of 
action, in that the petition fails to allege a demand for payment by respond- 
ent prior to the filing of the suit, This contention is based upon the claim 
that by the terms of the policy, appellant agreed upon the maturity of the 
policy to do one of five things named:in the policy “at the option or demand 
of the person entitled to exercise the option.” We find no such provision 
in the policy, Furthermore, the petition contains an averment that— 

“The plaintiff has kept and performed all of the terms and conditions 
of said policy of life insurance required to be kept and performed by the 
plaintiff both before and after the maturity of the claim herein sued for.” 

Appellant did not demur to the petition, but did object to the intro- 
duction of any evidence, upon the ground that the petition failed to state 
a cause of action. This practically is not to be commended. The allega- 
tions of the petition are sufficient as against such an objection. 

(2, 3] Il. Appellant next argues that Mrs Kennedy was the beneficiary 
of the policy; that the only consent she ever gave to the assignment was to 
the effect that the policy might be pledged to secure her husband’s indebted- 
ness to respondent in the sum of $1,034.65, and that all subsequent arrange- 
ments were between the respondent and insured only, and without her 
knowledge or consent, and were void as to her; that when the insured as- 
signed the policy outright to appellant, this arrangement was a cancellation 
of the debt for which Mrs. Kennedy pledged the policy, and the pledge was 
thereby released, and respondent’s lien upon the policy was thereby de- 
stroyed. 

This argument fails to take into account several important matters. 
There is no privity between Mrs Kennedy and appellant, and on what 
theory appellant undertakes in this action to assert her rights is not ap- 
parent. Furthermore, the insured had the right under the terms of the 
policy to change the beneficiary, and exercised that! right in favor of the 
respondent. Appellant consented to this change. Again, Mrs, Kennedy’s 
tights were conditioned upon her remaining the beneficiary in the policy 
and surviving her husband, and the evidence shows that she died about 
1907 or 1909, during her husband’s lifetime and several years before the 
maturity of the policy, and that prior to her death respondent had been 
made the beneficiary in the policy. By an express provision of the pol- 
icy, any payments becoming due under it were to be made to the estate 
of the insured, or to his assigns, in the event of the death of Mrs. Ken- 
nedy prior to the maturity of the policy. Where, as here, the right to 
change the beneficiary is reserved, the insured may assign the policy at 
will. Fuos v. Dietrich (Tex. Civ. App.) 101 S. W. 291; Cooley’s Briefs 
on Ins., vol. 6, page 424; Splawn v, Chew, 60 Tex. 532, loc. cit. 534. Un- 





Life.] First Nat. Bank v. Security Mut. Life Ins. Co. 397 


der the option clause of the policy, the appellant agreed to pay upon Au- 
gust 9, 1915, upon the surrender of the policy by the insured or his as- 
signs, the full sum of $5,960. plus accrued profits, subject to existing in- 
debtedness, provided the insured was then living and all premiums had 
been paid. The insured was living upon the date, and all premiums had 
been paid. Mrs. Kennedy was then dead, and respondent was then the 
holder of this policy by assignment. We rule this point against the ap- 
pellant. 


[4, 5] III. Appellant’s next contention is that the respondent’s debt 
became barred by the 4-year statute of limitations of Texas, and for that 
reason respondent cannot recover. ‘This statute was offered in evidence, 
and excluded by the court. The debt to which appellant here refers is 
Kennedy’s original indebtedness to respondent, to secure which the policy 
was pledged. As to this debt, appellant contends that Mrs Kennedy held 
the relation of surety, and that the pledge of the policy was released 
by operation of law when the claim became barred by the statute of 
limitations. This record discloses numerous pertinent answers to this 
contention, but two will suffice. The right to plead the statute of limita- 
tions is a privilege personal to the debtor or to those standing in privity 
with him by inheritance or estate, such as personal representatives, heirs, 
grantees, or mortgagees. Wood on Limitations, vol, 1, p. 142 (4th Ed.) 
and cases there cited. Appellant occupies no such relation either to the in- 
sured or to Mrs. Kennedy, except, perhaps, as to the so-cal'ed loan agree- 
ment, to which further reference w:ll be made. Furthermore, this is not 
. an action on the debt, but on the policy. Limitation did not begin to run 
until the policy matured. Harde v. Germania Life Ins. Co. (Tex. Civ. 
App.), 153 S. W, 666, loc. cit. 669; Bush v. Kansas City Life Ins. Co. 
(Mo.) 214 S. W. 175 loc. cit. 179. We decide this contention against 
appellant. ‘ 

[6] IV. Appellant asserts that the contract for the purchase of this 
policy by respondent is void as against public policy. The reason is said 
to lie in the fact that in such case the purchaser has an interest in the 
death of the insured. Price v. Supreme Lodge, 68 Tex, 361, is cited in 
support of this contention. The plaintiff in that case had no insurable 
interest in the life of the insured, nor did the relation of debtor and 
credMor exist between them. The Price Case expressly recognizes an 
exception to the ‘Tule therein announced when the relation of debtor and 
creditor does exist. In such cases, practically all of the authorities, in- 
cluding the Price Case, hold that the assignment is not void, but is at 
least valid to the extent to which the policy becomes security for the ex- 
isting debt and for all advances thereafter made by the assignee upon the 
policy. The balance, if any, upon the maturity of the policy becomes 
payable to beneficiaries originally designated. This is the rule in this 
state, as shown by the following cases. which, with. commendable frank- 
ness, appellant cites: Tripp v. Jordan, 177 Mo. App. 339, loc. cit. 343, 164 
S. W. 158; Jenkins v. Morrow, 131 Mo. App. 288, loc. cit. 296, 109 S. W. 
1051; Bruer v. Kansas Mut. Life Ins. Co., 100 Mo. App. 540, loc. cit. 544. 
75 S. W. 380. This is also the rule in the United State Supreme Court. 
Cammack v. Lewis, 15 Wall, 643, loc. cit. 648, 21 L. Ed. 244; Warnock v. 
Davis, 104 U. S. 775, loc. cit. 779, 26 L. Ed. 924. See, also, Peoria Life 
Ins. Co. v. Hines, 132 Ill. App. 642, loc. cit. 647; Reed v. Provident Sav. 
Life Assurance Soc,, 190 N. Y. 111, loc. cit. 119, 82 N. E. 734. If, there- 
fore, appellant feared that some one other than respondent might set 
up a claim to any balance due upon this policy in excess of the amount of 
respondent’s claims, it was its duty to bring such parties into court and 
require them to interplead. It could easily have relieved itself of any 
burden in the matter by paying the fund into court. This course is pointed 
out as a proper one in Cheeves v. Anders, 87. Tex. 287, loc. cit. 292, 28 S. 
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W. 274, 275 (47 Am. St. Rep. 107), also cited by appellant in the follow- 
ing language: 

“When an insurance company had issued a policy upon the life of a 
person payable to one who has no insurable interest in the life insured, 
or when a policy has been assigned to one having no such interest, the 
insurance company must nevertheless pay the full amount of the policy, 
if otherwise liable, because it has so contracted, and it is no concern. of 
the insurer as to who gets the proceeds, except to see that it is paid to the 
proper parties under its agreement. It is simply required to perform its 
contract, and the law will dispose of the money according to the rights 
of the parties. Ins. Co. v. Williams, 79 Tex. 637, and authorities cited,” 


In the instant case, respondent’s demand is made up of its original 
claim against the insured, amounting to $1,865.65 on September 14, 1905, 
and premiums thereafter paid by it amounting to $4,889.96, which sums, 
with interest at 6 per cent. per annum from the maturity of the policy, 
amount to the sum for which the verdict was returned, exclusive of at- 
torney’s fees. The total consumed the entire amont of respondent’s lia- 
bility under the policy. It had contracted to pay this amount to the holder 
of the policy at maturity. Respondent held the policy at maturity. Mence 
respondent was entitled to recover. There is no merit in appellant’s con- 
tention on this point. 

[7]. V. Appellant avers that instruction No. 1, given for respondent, 
is erroneous, This instruction told the jury to find for plaintiff if the 
jury believed that the insured, on or about September 14, 1905, assigned 
the policy to the bank; that the bank was still the holder of the policy 
and that the insured was living at the date of the trial. There was sub- 
stantial evidence to support a verdict in respondent's favor upon all of 
those facts. The instruction did not purport to cover the whole case. The 
evidence also showed that appe!lant had admitted its liability to the legal 
holder of the policy in the sum of $1,200, and indeed liability to the legal 
holder of the policy to that extent is admitted in the answer. The in- 
struction required the jury to find that respondent was the assignee, 
and on that point was sufficient. Appellant claims that the instruction was 
erroneous in not requiring the jury to find that Mrs. Kennedy had ex- 
ecuted an assignment of the policy, because the ownership was in her. Her 
only interest at any time was that of contingent beneficiaries. The Bene- 
ficiary had been changed, by consent of appellant. The insured had the 
absolute right under the policy to change the beneficiary. The wife’s con- 
sent was unnecessary. Mrs. Kennedy was dead, and thus the only con- 
tingencies upon which she might have had a beneficial interest had been 
extinguished, both by the substitution of a new beneficiary and by her 
death prior to the death of the insured. It is said that the instruction did 
not require the jury to find that a demand had been made. The evidence 
shows that under date of August 13, 1915, respondent referring to its 
claims against this policy, wrote appellant saying: 

“We propose to have every dollar coming to us in this settlement, 
want nothing more and will except nothing less, Advise us promptly 
your intentions, that we may know your attitude. We do not wish to 
Tesort to drastic action till you have had ample opportunity to settle this 
contract in accordance with the terms of your policy.” 

We think this was a demand, The evidence also shows a flat statement 
by one of respondent’s witnesses, referring to payment, that “of course 
we demanded it.” As we have shown, no demand was necessary, demand 
had been made, and the suit was a demand, in any event. Not only so, 
but during the trial respondent, upon a suggestion that no demand had 
been made, offered to dismiss its suit and pay the costs if appellant would 
pay the claim, and appellant refused to do so. There was no reversible 
error here. 
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But it is said that the instruction authorizes a verdict for respondent 
without regard to the validity or invalidity of the so-called loan agreement 
asserted by appellant. This is true, but appellant admitted liability to the 
legal holder of the policy to the extent of $1,200, and the jury, by this in- 
struction, was required to find respondent to be the legal holder of that 
document, before finding a verdict in respondent’s favor. The instruction 
did not fix the amount for which the jury should find for plaintiff, but left 
that for another instruction. These criticisms are groundless. 


[8-10] VI. Instruction No. 2, given in behalf of respondent, is as- 
sailed on the ground that it is inconsistent with instruction No. 4 asked 
by appellant, and modified and given by the court. This instruction, in 
effect, told the jury that if the insured did not sign the loan agreement, or 
if his signature thereto was secured by “fraudulent representations or 
concealments” on the part of respondent, and that “he did not know or 
understand that it was an agreement to pay respondent $3,301.52, and that 
he did not in fact make any such agreement,” then appellant was not en- 
titled to deduct that sum, or any part thereof. from the maturity value of 
the policy. 

Instruction No. 4, above mentioned, informed the jury that appellant 
was entitled to deduct the amount designated in the loan agreement, unless 
it was “obtained by false and fraudulent representations,” thus making 
no reference to fraudulent “concealments” mentioned in instruction No. 2, 
The reply denied that the insured ever executed the loan agreement, and 
then pleaded that his signature therto was obtained, if at all, “by fraud 
and misrepresentations. that said Kennedy did not know or intend to sign 
any such paper, and did not know that any charge, such as [is] set forth 
in said paper, was made against him.” These allegations were not assailed 
by motion to make more definite and certain, or otherwise, in the trial 
court, and are, we think, sufficient after verdict. Rutledge v. Swinney, 
261 Mo. 128, loc cit. 141, 169 S. W. 17. We also think that under these 
circumstances they are sufficiéntly definite to support an instruction on 
fraudulent concealment, such as is contained in instruction 2. Such con- 
cealment is by reasonable inference, within the scope of the allegations 
of the reply. Error, to justify reversal, must be material. Shinn v. Rail- 
road, 248 Mo. 173, loc. cit. 180, 154 S. W. 103. The fact that such fraud- 
ulent concealment is not mentioned in instruction No. 4, if error at all, 
is error in favor of appellant and of this it cannot complain. Hence ap 
pellant’s contention on this point is overruled. 


[11] VII. Appellant contends that there is no evidence to support the 
finding of the jury that the loan agreement was obtained by fraud. The 
evidence on this point is confined to the deposition of A. G. Kennedy, the 
insured. It covers several pages of the abstract, and for that reason we will 
state its substance rather than incumber this opinion by setting it out in 
full. 

Kennedy had no pecuniary interest, other than the payment of his 
indebtedness to respondent, in denying the execution of the loan agreement, 
but he emphatically and repeatedly did deny having signed it. He ad- 
mitted having signed other papers connected with the policy at the time 
the loan agreement was said to have been signed, but says that the loan 
agreement was not so much as mentioned to him. The agreement admitted 
an indebtedness of $3,301.52 on the part of the insured to appellant. It is 
called a “loan” in the agreement, but appellant claims it was to evidence 
the difference in the annual premiums for 9 years between a policy form- 
erly held by Kennedy and the policy here in suit. The former policy was 
surrendered at the time the present policy was issued, and this loan agree- 
ment is claimed to have been executed at the time, The evidnce shows 
that at that time Kennedy was hard pressed financially, in debt, and seek- 
ing to borrow money. The cash-surrender value of the old policy was 
apparently much less than $3,300, and by entering into this loan agreement 
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Kennedy would have been increasing his indebtedness with no corres- 
ponding benefit. Furthermore, the agent representing the appellant, with 
whom Kennedy transacted this business, was not produced as a witness, 
nor was any reason given for a failure to produce him. It is worthy of 
remark, also that when Kennedys deposition was taken this loan agree- 
ment was not presented for his inspection, although appellant then had 
possession of the document; appellant’s whole claim is based upon this 
agreement, and the genuineness of Kennedy’s signature was disputed. Ap- 
pellant, by counsel, attended the taking of the deposition and cross-ex- 
amined the witness. From these and various other circumstances appear- 
ing in evidence, the jury was, we think, warranted in finding that the loan 
agreement was never in fact signed by Kennedy. or, if signed by him, that 
his signature was fraudulently obtained. Appellant’s evidence on this 
point consisted solely of the testimony of an expert on handwriting, who 
compared the signature on the loan agreement with various signatures ad- 
mittedly made by Kennedy. The expert witness expressed the opinion 
that the signature to the loan agreement was in Kennedy’s handwriting. 
The weight of this evidence was, of course, for the jury. We think there 
was sufficient evidence on this point to support the verdict. 


[12, 13] VIII. The appellant claims that error was committed in al- 
lowing an attorney’s fee in behalf of respondent, for the reason that this 
is a Texas contract, and no statute of that state authorizing such an al- 
lowance was pleaded. In this contention appellant is clearly right. This 
contract was made in Texas. Respondent is a resident of Texas, paid 
the premiums there, and demanded performance of the contract in that 
state. The Texas statute, if any there is on this proposition, is not pleaded. 
We do not take judicial notice of the statutes of a sister state, and if such 
a statute as would authorize the allowance of an atorney’s fee exists in 
that state, it should have been pleaded and proven :n the same manner as 
any other fact, Fidelity Loan Securities Co. v. Moore (Mo.) 217 S. W. 
286, loc. cit. 289. The allowance of an attorney’s fee relates to the right, 
and not to the remedy. No attorney’s fee should have been allowed. 
Thompson v. Traders’ Ins. Co., 169 Mo. 12, loc. cit. 29, 69 S. W. 889; 
Ayers v. Continental Ins. Co. (Mo, App.) 217 S. W. 550, loc cit. 551. 

Appellant’s contention that the reply admits the execution of the loan 
agreement by the insured is not borne out by the record. The reply plain- 
ly denies it. Various other complaints of appellant are also without found- 
ation, and for that reason will not be discussed, although we have con- 
sidered all of them. We have passed upon all questions that appellant 
thought sufficiently important to dignify with an argument, and upon some 
that it did not argue. Except as to the allowance of the attorneys fee 
as above noted, the decision of the trial court was right. Its essential 
justice commends it to our consideratiort. . 


Appellant’s conduct. as revealed by this record, is not such as to en- 
list our sympathies. At the time it took the old benefit certificate—for that, 
apparently, is what it was—and issued the policy here in suit to Kennedy, 
the respondent held the old policy in pledge to secure a debt of a little more 
than $1,000. Appellant knew this fact. Without revealing the fact to re- 
spondent. it obtained from Kennedy (by fraud, if Kennedy is to be be- 
lieved), an agreement to pay appellant $3,300. This sum was to be a lien 
upon the new policy, but no suggestion of that fact appeared upon he policy 
itself. For9 years thereafter, while respondent held the new policy in pledge 
for its debt and the premiums it was paying, appellant accepted the an- 
nual payments of $488 from respondent in silence, and thereby created 
the fund out of which it now seeks to pay its claim of $3,300 and interest, 
leaving only $1,200 to be paid to respondent as its return of an invest- 
ment of approximately $6,000, extending over a period of 11 years. It is 
too plain for argument that respondent never would have entered into such 
an arrangement with knowledge of appellant’s claim, It is speaking mildly 
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to. say that appellant’s conduct savors strongly of intentional overreaching. 
Business acumen may become too acute to be consistent with fair dealing. 
Had appellant dealt openly and fairly with the insured and with respond- 
ent, there would have been no occasion for this litigation. We are not 
disposed, in view of these facts, to strain a point to aid appellant, so far 
as we are concerned, the tree may lie where it has fallen. 

The error in allowing the attorney’s fee can easily be cured. If the 
re spondent will, within ten days, file a remittitur of the amount of the at- 
torney’s fee, $750, as of date of the date of the judgment, March 16, 1917, 
the judgment will be affirmed. Otherwise it will be reversed and remanded 
for further proceedings consistent with this opinion. It is so ordered. 

All concur. 


O'DONNELL v. KANSAS CITY LIFE INS. CO, (No. 13620.) 
(Kansas City Court of Appeals. Missouri. June 14, 1920.) 
222 Southwestern Reporter, 920, 


1. INSURANCE—ADMISSION AFTER DEATH OF INSURED 
THAT POLICY WAS IN FORCE ADMISSIBLE AS EVIDENCE 
OF WAIVER. 

Though an admission by an insurance company, made after the death 
of insured, that the policy was still in force, is not a waiver of forfeiture, 
it is admissible in an action on the policy as evidence that the company 
had, before the death of insured, waived the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 391.) 


2. INSURANCE—POLICY PROVIDING FOR FORFEITURE FOR 
FAILURE TO PAY NOTE VOID AFTER NONPAYMENT. 
Where the policy provides that failure to pay when due any premium 

note shall, without further action on part of the company, work a forfei- 

ture of the insurance, a default in the payment of the premium note ren- 
ders the policy void. 


(For other cases, see Insurance, Dec. Dig, § 310[2].), 


3. INSURANCE—CHARGING NOTE AGAINST AGENT DOES 
NOT DEFEAT FORFEITURE, WHERE POLICY REQUIRES 
NOTE TO AGENT TO BE GIVEN COMPANY. 

Where a life insurance policy provided that any premium note given 
to the company or its agent should be deposited with the company and 
applied on the premium, and that the policy should be void for failure to 
pay any premium note when due, the fact that the company charged the 
amount of a premium note against its agent does not show that it looked 
solely to the agent for payment of the note, so as to lose the right to for- 
feit the policy for nonpayment thereof. 


(For other cases, see Insurance, Dec. Dig. § 361.) 


4. INSURANCE—EVIDENCE THAT NOTE TO AGENT WAS IN- 
DORSED TO COMPANY HELD ADMISSIBLE 
Where a life insurance policy provided that any note. whether to the 
agent or the company, should be deposited with the company and ap- 
plied on the premium, evidence by the agent that he immediately indorsed 
to the company the premium notes made payable to him was admissible. 
(For other cases, see Insurance, Dec. Dig. § 65434.) 
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5. INSURANCE—EVIDENCE HELD TO RAISE JURY QUESTION 
AS TO WAIVER OF FORFEITURE FOR NONPAYMENT OF 
NOTE. 


In an action on a life insurance policy, evidence that after default in 
payment of the premium note the company notified insured that the next 
premium was due, and after the death of insured stated to beneficiary that 
the policy was in force, held sufficient to take to the jury the question 
whether the company had waived forfeiture for nonpayment of the premi- 
um note. 


(For other cases, see Insurance, Dec, Dig. § 668[15].) 


Appeal from Circuit Court, Jackson ‘County; Harris Robinson, 
Judge. i 
“Not to be officially published.” 

Action by Sallie B. O’Donnell against the Kansas City Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded for new trial. 


George Kingsley, of Kansas City, for appellant. 
Gilmore & Brown, of Kansas City, for respondent. 


TRIMBLE, J. This is an action upon a policy of insurance issued Sep- 
tember 14, 1915, by defendant upon the life of James H. O’Donnell for 
$5,000, payable upon his death to the plaintiff, beneficiary therein. In- 
sured died on August 19, 1916. There is no controversy over these facts. 
They are admitted. The defense is that for the first annual premium due 
on the policy the insured gave his two promissory notes; that the insur- 
ance contract provided that failure to pay any premium note when due 
rendered the policy null and void without action or notice on the part of 
the company ; that insured did not pay said notes and same were never paid, 
and in consequence thereof the policy was void. The reply denied this. 
and pleaded that if there was a default in the payment of the notes when 
due the company waived the forfeiture. A trial resulted in a verdict and 
judgment for plaintiff, from which the defendant has appealed. 

The application upon which the policy was issued contains the follow- 
ing provision: 

“And I further agree that any money, note, or other thing of value 
given to this company or its agent taking this application on acocunt of 
the first premium charge on the policy applied for, in whole or in part, 
shall be held by this company as a deposit merely and not as payment, un- 
til such time as this application shall be accepted or rejected; if same be 
accepted, such money, note, or other thing of value shall be applied on 
such first premium charge; if rejected, same shall be returned to me, my 
heirs, administrators, or assigns.” 


The policy contained these provisions: 


“Upon failure to pay a premium on or before the date when due, or 
upon failure to pay any premium note when due, this policy will become 
null and void without any action or notice by the company, and all rights 
shall be forfeitured to the company, except as hereinafter provided. * * 


“In case of default in the payment of any premium hereunder or of 
any premium note when due, the company will reinstate the policy, if rot 
previously surrendered, at any time upon written request by the insured to 
the company at its hot..e office, accompanied by evidence of insurability 
satisfactory to the company and the payment of all premium arrears and 
the payment or reinstatement of any indebtedness existing at the date of 
default, together with interest thereon at the rate of 5 per centum per an- 
num, 


« 
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There is no question but that insured did not pay cash for the first 
annual premium of $123.45, but executed two promissory notes, both dated 
August 27, 1915 (the date of the application, both due six months after 
date, both payable to the order of T. F. Walsh, with 8 per cent. interest 
from maturity, compounding annually if not paid annually. One of said 
notes was for $74.07 and the other for $49.38, the two aggregating the 
amount of the annual premium, to wit, $123.45. T. F. Walsh was the agent 
who solicited the insurance, obtained the application, and procured the 
making of the insurance contract. 

Plaintiff introduced the policy in evidence, proved the death of her 
husband, and introduced a letter from defendant’s secretary, dated Aug- 
ust 24, 1916, which read as follows: 


“We hold in this cffice the note of Mr. O’Donnell for the premium on 
this policy, which note is long past due and which he failed to pay, and 
therefore said policy, by its terms and conditions, is not in force, for the 
reason that he did not pay the premium thereon.” 


Defendant admitted plaintiff had been paid nothing on the policy and 
thereupon plaintiff rested. A demurrer to the evidence was offered and 
overruled, whereupon defendant introduced evidence in behalf of its de- 
fense of forfeiture, This was to the effect that nothing was ever paid 
on the policy; that the two notes were taken at the time of the application 
and were, by the payee, Walsh, indorsed and sent in to the company along 
with the application; that nothing had ever been paid on them or either of 
them, and that they were still in the possession of the defendant; and the 
two notes were offered in evidence. 

It was elicited from the witness offered by defendant that the amount 
represented by one note, to wit. $74.07, was the amount which was due the 
agent as his commission out of the first annual premium, and that the 
$49.38 represented by the other note was the net amount due the company 
out of the first annual premium. The secretary of the company testified 
on cross-examinat’on that the amount of the two notes was not charged 
against the agent upon the books of the company, but he did admit that 
the agent was charged with the difference between the amount of the notes 
and his commission, that is to say, he was charged with $49.38, the amount 
represented by the second note above mentioned, and which was the net 
amount due the company out of said first year’s premium. He further 
testified that the notes were carried as the property of the company; that 
the, notes fell due February 27, 1916. that when they fell-due they notified 
insured, and after that the company “held them waiting settlement.” He 
further admjtted on cross-examination that on the books of the company 
a running account with the agent was kept and that the items involved here- 
in would show on that account; but he insisted that the charge against 
the agent of the net premium due the company was made only as a matter 
of bookkeeping, and that Walsh’s account was credited with the amount 
of the unpaid note; but he was unable to say when this was done, whether 
before or after insured’s death, and admitted that the books would show. 
At this point plaintiff had him identify a card as being the notice of pay- 
ment of next premium sent out by the regular renewal premium depart- 
ment of the company, and plaintiff offered it in evidence to show that, long 
after the default in the payment of the notes, the company notified insur- 
ed that the next premium would be due September 14, 1916, but this offer 
was denied and the evidence excluded by the court. 

Although the secretary testified that only the difference hetween the 
amount of the notes and the agent’s commission was charged against the 
agent’s account, and that he was given credit for that at some time, either 
before or after insured’s death. yet, later on, the following occurs in his 
cross-examination : 

“Q. When did the company come into possession of these notes? A. 
At the time the application was taken. 


‘ 
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“Q. Did Mr. Walsh ever get credit on his account for the payment 
of this premium? A. Yes, sir; for his interest.” 

[1] The witness further admitted that they kept a record of the 
lapses and defau'ts, and thereupon the plaintiff offered to prove that after 
the death of insured one of plaintiff’s counsel, over the phone called him in 
his office and, without telling h'm insured was dead, asked what condi- 
tion the policy was in, and that the secretary, after asking for a moment 
in which to look at the books, returned and reported that the policy was 
in force, This was, of course, long after default in the payment of the 
notes. and while such occurrence would not, of itself, constitute a waiver, 
since the insured was then dead, yet it would seem to be a circumstance 
which would throw light on the question whether the company had there- 
tofore regarded or treated the policy-as forfeited because of the default 
in the payment of the notes when due, which default had occurred months 
before and which default was known to the company when it occurred. 
In other words, ‘t was a circumstance the jury were entitled to know in 
passing upon the question whether the company had theretofore waived 
the default and were still considering the policy in force, looking to the 
agent for the premium if the insured did not pay it. If such was the fact, 
then the company was, from the time of the default, occupying an equivoc- 
al position, in this, to wit: As long as the insured was alive and the policy 
was a possib'e premium getter, the company would regard it as in force 
so far as its be ng a source of possible premiums was concerned. but the 
moment insured died, then the policy would be treated as being long since 
forfeited because of the default in the payment of the notes when they 
became due. Such equivocal position is not permitted or looked upon with 
favor. Thompson v. St. Louis Mut. Ins. Co., 52 Mo. 469, 472; Hanley v. 
Life Association, 4 Mo. App. 253, 258. The evidence as to this was, how- 
ever, excluded by the court upon objection that insured was dead and the 
status of partes to the insurance contract had become fixed and the com- 
pany could not then waive since they did not know insured was dead. As - 
stated, we do not say this would canstitute a waiver at that time, but it 
was a circumstance tending to throw light on whether the default had been 
theretofore waived. 

The defendant put the agent, Walsh. on the stand. He testified that 
the two notes were taken for the first year’s premium; that the note for 
the $74.07 was for his commission and the one for $49.38 was the net premi- 
um going to the company; that he did not tell this to the insured, and so 
far as the latter was concerned both represented the premium. He further 
testified that after the notes became due one of them, the $74.07 note, was 
sent to h'm by the company and he spoke to the insured about it and insured 
said he could not pay it; that some three months after the notes were due 
he saw insured about it and insured said he could not pay him then but 
would let him know later about it, and the last time insured was spoken to 
he said the agent “would hear from him,” that at two or three of those 
times the agent told ‘insured he “could go across the street to their (the 
company’s) office and pay the $49.38.” (It will be noticed that the com- 
pany did not return to the agent the net premium note for $49.38, which 
they naturally would not do if they intended to,hold the agent for that.) 

The agent further testified that, while the net premium note was 
charged to him on the books of the company, it was only as a matter of 
form. And yet he testified as follows: 

“Q. .Did you ever pay the company their share of the insurance pre- 
mium? <A. No, sir; IT never paid them anything. 

“QO. You never did A. No. sir; I turned them over the notes for 
security,” 

He said that of all the notes he had ever taken and turned over to the 
company only one, aside from these, was not paid, and when asked, in re- 
ference to that one: 
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“Q. The company’s share of the premium—did you pay that? A. 
Yes, sir. I still owe the company for it.” 

In cross-examination concerning the $49.38 charged to him “as a mat- 
ter of form” he was asked: 

“Q. When the note is not paid, what happens then with reference to 
that account, is your account changed, is that | amount remitted to you or 
how is it? A. Well,, they charge it. * * 

“Q. Well, who bears the loss, you or the company—you know what 
arrangement you have with them—tell us? A. Well, I don’t know. 

“Q. Well, you do not go as far to say the company bears the loss 
and you do know they have charged you on the books in either case? A. 
Where I did not pay the cash.” 

He then testified that he never had been held by the company for a 
note that was not paid, and he “judged” he was given a credit on the books 
for the net premium note in this instance. He stated the books would 
show the situation, but he had no particular remembrance of the credit 
to his account of the unpaid note and did not know when his account was 
thus credited whether before or after September 1, 1916. 

The secretary was then recalled and an attempt was made to show by 
him when the credit was made, but, upon objection that the books were the 
best evidence, the evidence was excluded. An attempt was then made to 
show the nature of the real liability of the agent to the company upon a 
note taken by him which is not paid, but in the course of this attempt it 
developed that the witness was not the one who hired the agent, or who 
hires any of the agents, and that the contract of Walsh’s hiring was in 
writing, whereupon plaintiff objected to the testimony on the ground that 
the contract would be the best evidence, and the objection was sustained. 
The case was tried in Kansas City, the home office of the company, where 
presumably the books are kept, and yet the books were not offered in evi- 
dence nor was any request made for an opportunity to get them. Nor 
was the bookkeeper offered a$ a witness. 


At the close of the evidence the defendant again demurred, but was 
overruled. Thereupon the case was submitted to the jury upon an in- 
struction for plaintiff to the effect that, if the jury believed from the evi- 
dence that “the defendant charged the net premium due it for the first 
year on the policy sued on to its agent, T. F. Walsh, and held said Walsh 
alone responsible for the company’s share of said premium, and the said 
Walsh extended his personal credit to Jas H. O’Donnell for the ‘amount 
of the premium and took said O’Donnell’s notes payable to himself: for the 
amount of said premium, then the fact that said premium notes were not 
paid, if you find from the evidence that such is the fact, will be no defense 
to this action, and your verdict will be for the plaintiff’ for the amount 
of the policy with interest from date of demand. 


(2] It is well settled that where the insurance contract provides, .as 
in this case, that failure to pay when due any note given for the premium 
shall, ipso facto, and without further action on the part of the company, 
work a forfeiture of the insurance, then such default in the payment of 
the premium note ae the policy void. Leeper v. Franklin Ins. Co., 
93 Mo. App. 602, 67 S. W. 941; Kazee v. Kansas City Life Ins. Co., 217 
S_ W. 339; Iowa Life Ins. Co. v. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 47 
L. Ed. 204; Stephenson v. Empire Life Ins. Co., 139 Ga. 82,76 S.E 592; 
Iles v. Mutual Reserve, etc., Ins. Co., 50 Wash. 49, 96 Pac. 522, 18 L. R. A 
(N. S.) 902, 126 Am. St. Rep. 886; Sexton v. Greensboro Life ‘Ins. Co., 157 
ww. C. 142, 72 S. E. 863. 

[3] And it has also been decided that where the note, made to the 
agent, has been treated as the agent’s property and the company has looked 
to the agent as its debtor for the credit the agent has extended to the in- 
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sured by taking his note, then the failure of insured to pay the note to the 
agent cannot be relied on by the company to defeat the insurance. Wythe- 
ville Ins. etc., Co., v. Teiger, 90 Va. 277, 281, 18 S. E. 195 (in which case, 
however. there was no clause rendering the policy void without further 
action) ; Mooney v. Home Ins. Co., 80 Mo. App. 192, 197 (in which case 
the premium due the company had been paid it by the agent, and if the 
clause in the insurance contract was also for the benefit of the agent it could 
not be relied on since he had waived prompt payment) ; Jacobs v. Omaha 
Life Ass’n, 146 Mo. 523, 542, 48 S. W. 462 {in which case the agent paid 
the premium due the company in cash and the only credit extended was 
by the bank to whom the agent discounted the note); Lebanon Mutual 
Ins. Co. v. Hoover, 113 Pa. 591, 8 Atl. 163, 57 Am. Rep. 511; Union Life 
Ins. Co. v. Parker, 66 Neb. 395, 92 N. W. 604, 62 L. R. A, 390, 103 Am. 
St. Rep. 714. 

In the case at bar, however, one clause of the insurance contract pro- 
vided that “any * * * note * * * given to this company or its 
agent taking this application, on account of the first premium charge on 
the policy applied for, in whole or in part shall,” etc., be deposited with 
the company and applied on the premium if the insurance is accepted. 
And then the other clauses provide that the policy shall become null and 
void upon failure to pay any premium note when due. Thus it would seem 
that, since the contract provided that a note, whether given to the agent 
or to the company should be deposited with the company and applied on 
the first premium charge if the insurance was accepted, and that a failure 
to pay any such note when due would nullify the policy, such provision 
would apply even if the company did charge the amount of the next premium 
coming to it against the agent. In other words, the clause in regard to 
default would cover the note even if it was given to the agent, especially 
where the agent, in accordance with the above quoted clause, endorsed 
the notes over to, and deposited them with, the company. See the remarks 
of totes Gill in the first opinion in the Mooney Case, 72 Mo. App. loc. 
cit. 9 

[4] In the case at bar defendant tried to show by Walsh that, although 
the notes were made payable to him, yet he immediately indorsed them 
over to the company, and in reality took them as agent for the company, 
and that he had no interest in the one for $49.38, This, however, was ex- 
cluded. In Thies v. Mutual Life Ins. Co., 13 Tex. Civ. App. 280, 35 S. W. 
676, it was held error to refuse to allow the plaintiff therein to show that 
a note, similarly given, belonged to the agent, and that the company had 
no interest in it. But that was in keeping with, and not contrary to, the 
terms of the note as such evidence would have been in the case at bar. 
However, in view of the provision that any note takep, whether to the 
agent or the company. should be deposited with the latter, and, if the in- 
surance was accepted, would be applied on the premium, we think the 
evidence as to whose property the note, at least the net premium note, 
really was, should have been admitted. 


So that, so far as the default in the payment of the notes (or at least 
the net premium note) is concerned, that would render the insurance null 
and void, in the absence of any other facts counteracting that result, even 
if the company did charge the net premium against the agent in addition 
to holding the note against insured, The company could avail itself of 
the benefit, of the note as well as of the agent’s credit for the payment of 
the premium due; and, if the conrtact provided that default in the pay- 
ment of any note given for the premium would render the policy null and 
void, we see no reason why this provision of the contract would not operate 
to cancel the insurance, if the provision was not waived. Hence we do 
not see how the plaintiff herein can recover upon any theory that the 
taking of the premium notes was an extension of credit to the insured on 
the part of the agent, Walsh, and that the company “held said Walsh 
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alone respons‘ble.” There is no evidence that the company looked to him 
alone, or that the notes given were regarded as the agent’s individual 
property. On the contrary, the clause first above quoted in the contract, 
together with what was actually done, all point directly the other way, 
namely, that the notes, or at least the net premium note, could not be 
regarded as the property of the agent, and that the company did not look 
to the agent alone for the payment thereof; and hence the company would 
not be precluded from insisting upon the forfeiture, on account of the de- 
fault, unless that was waived. In other words, plaintiff’s right to recover 
cannot be predicated upon any theory that the default in the notes was a 
matter merely between insured and the agent and not affecting the relations 
between insured and the company. So that there was no ground for sub- 
mitting plaintiff's case upon the theory contained in the instructions 
hereinabove ‘set out, and hence this was error. 

[5] But, although the contract provided for a forfeiture in case of 
default, yet the effect of that may be nullified if the same be waived. and 
It would seem that in this case there is room for a jury to find that the 
prompt payment of the notes was waived by the company and by the agent 
also, if the forfeiture clause be for his benefit too. For this reason we do 
not reverse the case outright, as defendant so earnestly insists, but reverse 
the judgment and remand the cause for a new trial on the theory of 
waiver if the plaintiff chooses to do so. 

The other Judges concur. 


NEW YORK LIFE INS. CO. v, ALEXANDER. (No. 21112.) 
(Supreme Court of Mississippi. June 28, 1920.) 
85 Southern Reporter, 93. 


(Syllabus by the Court.) 
INSURANCE — LIFE POLICY FORFEITED FOR FAILURE TO 
PAY IRRESPECTIVE OF DISABILITY. 
When a life insurance policy provides for a forfeiture of the in- 
surance in case of a failure to pay premium, the policy in case of failure 
to pay is forfeited, and sickness or insanity will not avoid the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


In Bane, 

Appeal from Circuit Court, Jasper County; W. H. Hughes, Judge. 

Action by W. H. Alexander, administrator of Julius A. Alexander, 
deceased, against the New York Life Insurance Company. Judgment for 
plaintiff, and defendant appeals. Reversed, and cause dismissed. 


Deavours, Hilbun & Deavours, of Laurel, for appellant. 
J. A, McFarland and C. W. Thigpen, both of Bay Springs, and T. J. 
Wills, of Hattiesburg, for appellee. 


Coox, J. On the Sth day of June, 1917, appellant, New York Life 
Insurance Company, issued its policy for $2,000 to one Julius A. Alex- 
ander. On page 1 of said policy the following provision occurs: 

“This contract made in consideration of the payment in advance of 
the sum of $23.96, ‘he receipt of which is hereby acknowledged, con- 
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tituting the first premium and maintaining this policy to the eighth day 
of August, 1917, and a like sum on said date and every three calendar 
months thereafter during the life of the insured.” 

Under the heading, “Payment of Premiums,” the following pro- 
Vision occurs: : 

“The payment of the premium shall not maintain the policy in force 
beyond the date when the next premium shall be due, except as to the 
benefits provided herein after default in premium payment.” 


The policy under the heading “Surrender Values,” on the second 
page, provides that there would be no nonforfeiture benefits available 
under the policy upon its lapse for nonpayment of premiums until after 
three full years’ premiums had been paid. It is admitted that in this 
case three full years’ premiums had not been paid before default in the 
payment of the premium, and therefore it necessarily follows according 
to the contract that upon the lapse of the policy in question all insur- 
ance benefits thereunder ceased, 

All the premiums on said policy were paid when due as provided 
therein, down to the premium of $23.96, due August 8, 1918, but the 
August 8, 1918, premium never was paid or tendered to the company, 
nor was any premium on said policy paid, or tendered to the company, 
that became due after May 8, 1918. 

The policy contains also the following provisions: 


“Whenever the company receives due proof, before default in the 
payment of premium, that the insured, before the anniversary of the 
policy on which the insured’s age at nearest birthday is sixty years, and 
subsequent to the delivery hereof ,has become wholly disabled by bodily 
injury or disease, so that he is and will be presumably, thereby perman- 
ently and continuously prevented from engaging in any occupation what- 
soever for remuneration or profit, and that such disability has then ex- 
isted for not less than sixtv days—the permanent loss of the sight of both 
eyes, or the severance of both hands or both feet, or of one entire hand 
and one entire foot, to be considered a total and permanent disability 
without prejudice to other causes of disability—then, 

“1, Waiver of Premium. Commencing with the anniversary of the 
policy next succeeding the receipt of such proof, the company will on 
each anniversary, waive payment of the premium for the ensuing insur- 
ance year, and, in any settlement of the policy, the company will not de- 
duct the premium so waived. The loan and surrender values provided 
for under sections 3 and 4, shall be calculated on the basis employed in 
said sections, the same as if the waived premiums had been paid as 
they became due. 

“3. Recovery from Disability.. The company may at any time, and 
time to time, but not oftener than once a year, demand due proof of such 
continued disability, and upon failure to furnish such proof, or, if it 
appears that the insured is no longer wholly disabled as aforesaid, nor 
further premiums shall be waived,nor income payments made.” 

About the Ist of June, 1918, the insured, Mr. Alexander, was-stricken 
with apoplexy, and remained unconscious for about 48 hours. Shortly 
thereafter he was taken to the sanitarium at Newton, Mass., where he 
remained for about 30 days. His condition while at the sanitarium can 
be best described by quoting from the evidence given by Dr. W. G. Gill, 
a witness for the plaintiff: : 

“QO. Was his mind clear and lucid during the time? A. Only at 
times; at times +e was, and at times he was not. 


“Q. So he at times could understand things, appreciate things just 
like the average man, Doctor? 
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“A. Yes, at times he could answer questions, and ask: questions, and 
ask what he wanted; at times, yes. 

“Q. Or he could have mentioned a simple business matter, not a 
complicated matter, I mean an ordinary business matier, he could have 
done that, could he not? A. Well, I suppose he could.” 

It appears some time in June, 1918, Mr. Alexander left the Newton 
Sanitarium, and returned home, at Montrose, Miss. From {hat time 
until his death on September 22, 1918, he was in such physical condition 
that he could walk around, talk with the members of his family and his 
friends about the ordinary affairs of life; at times his mind would ap- 
pear clear and his conversation would be rational and intelligent, and at 
other times not. However, he never regained his physical or mental 
strength sufficiently to engage in business. ’ 

The record shows that a premium on said policy was due on August 
8, 1918, and that this premium was never paid or tendered to the com- 
pany; that the policy provided for 30 days of grace within which to pay 
said premium; that said premium was never paid, or tendered to the 
company during said period of grace, or at any other time. 

It was further shown that on July 13, 1918, the Jackson office of the 
New York Life Insurance Company mailed to the insured, Julius A. 
Alexander, at Montrose, Miss., the usual and customary notice of pre- 
mium due on August 8, 1918, on the policy in question. 

On August 31, 1918, the following letter was received at the Jack- 
son, Miss., branch office of the New York Life Insurance Company: 


“Montrose, Mississippi. 8—29—18, 
“Gentlemen: Have you mailed me a statement of my policy of third 
payment 1918 (No. 6150580). If you have I have never received the same. 
“Yours very truly, J. A. Alexander.” 
On the same day the following letter was written and mailed to Mr. 
Alexander, in reply to the above: 
August 31, 1918. 
“Mr. Julius A, Alexander, Montrose, Mississippi—Dear Sir: Re Pol- 
icy No. 6150580. Replying to your letter of the 29h instant, I beg to 
advise that a quarterly premium of $23.96 was due under your above 
numbered policy on August 8. 1918. If your check is mailed on or be- 
fore September 8th, it will be accepted. 


“Yours very truly, 
“H. H. Graham, Cashier.” 


To explain this letter the plaintiff introduced as a witness Dewitt 
Alexander, a young man about 21 years of age, the son of Julius A. 
Alexander, deceased, the insured, This young man testified that the letter 
purporting to have been written by J. A. Alexander, set out above, was 
in fact written by the witness, Dewitt Alexander; that in writing the 
letter he had the policy of insurance in his possession, and referred to 
the policy when writing the letter, in order to ascertain the number of 
the same, which will be observed, he sets out in his letter; that notwith- 
standing the fact that he could read and write, and was a young man 
of fair intelligence, he made no further attempt to ascertain when the 
premium was due, or to pay the same when due. It is further shown 
that he failed altogether to inform the company of -his father’s condition, 
or to make any proof of his alleged disability. 

It was further shown that appellant, New York Life Insurance Com- 
pany, had no notice or knowledge of any kind of the alleged disability 
of the insured, until several days after the death of the insured; that no 
proof of any kind of the alleged disability of the insured was ever made 
or furnished to the company; and that the first knowledge the company 
had of the alleged disability of the insured was after the death of the 
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insured, when the brother of the insured called at the Jackson office of 
the company, and asked for blanks to make proof of his brother’s death. 

The court rendered a judgment in favor of the plaintiff, for the 
amount sued for, and the defendant has appealed. 

The authorities seem to be against the view adopted ‘ the trial 
court. The policy sued on was and is the contract between the com- 
pany and the insured. The company agreed to pay a certain sum upon 
the reception of the proof provided for by the contract of insurance. 
As was said by the Supreme Court of New York in Wheeler v, Conn- 
ecticut Mutual Ins. Co., 82 N. Y. 550, 37 Am. Rep. 597. 


“While as a general rule, where the performance of a duty created 
by law is prevented by inevitable accident, without the fault of a party, 
the default will be excused, yet when a person by express contract en- 
gaged absolutely to do an act not impossible or unlawful at the time, 
neither inevitable accident, nor other unforeseen contingency not within 
his control will excuse him, for the reason that he might have provided 
against them by his contract.” 


The Supreme Court of the United States in Thompson v. Ins. Co., 
104 U, S. 252, 26 L. Ed. 765, had this to say: 


; “In the second replication the excuse set up is that before the note 
fell due Thompson became sick and mentally and physically incapable of 
attending to business until his death on the 3d day of November, 1874, 
and that the plaintiff was ignorant of the outstanding note. We have 
lately held, in the case of Klein v. Ins. Co. (Ante. 662), decided at the 
present term, that sickness or incapacity is no ground for avoiding the 
forfeiture of a life policy, or for granting relief in equity against for- 
forfeiture. The rule may, in many cases, be a hard one; but it. strictly 
follows from the position that the time of payment of premium is ma- 
terial in this contract, as was decided in the case of New York Life Ins. 
Co, v: Statham, 93 U. S. 24, 23 L, Ed. 789. Prompt payment and regular 
interest constitute the life and soul of the life insurance business; and 
the sentiment long prevailed that it could not be carried on without the 
ability to impose stringent conditions for delinquency. More liberal 
views have obtained on this subject in recent years, and a wiser pol- 
icy now often provides express modes of avoiding the odious result of 
forfeitiure. The law, however, has not been changed, and if a forfeiture 
is provided for in case of nonpayment at the day, the courts cannot 
grant relief against it. The insurer may waive it, or may by his conduct 
lose his right to enforce it; but that is all.” 


Cases might be multiplied holding that the contract controls. It is 
our opinion that the verdict was in direct opposition to the provisions of 
the terms of the contract. The proof of disability was never made, and 
- judgment of the court below will be reversed, and the cause dismiss- 


Reversed and dismissed, 
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NELSON v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 4159.) 
(Supreme Court of Montana. June 25, 1920.) 
190 Pacific Reporter 927. 


1. INSURANCE — FAILURE TO PAY A LIFE INSURANCE 
PREMIUM WORKS FORFEITURE. 


Time is of the essence of all insurance contracts, and, even though 
the condition be construed as subsequent, a failure to pay the life in- 
surance premium forfeits the contract, and, when payable in installments, 
failure to pay any installment works a forfeiture. 


(For other cases, see Insurance, Dec, Dig. § 349[2].) 


2. INSURANCE — PLAINTIFF PLEADING REINSTATEMENT 
OF INSURED MUST PROVE WAIVER OF FORFEITURE, 


_ In an action to recover on a life insurance contract, a plaintiff plead- 
ing reinstatement of insured assumes the burden of establishing the 
waiver of .forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 


3. INSURANCE — LIFE POLICY NOT REINSTATED BY PAY- 
MENT WITHOUT FURNISHING SATISFACTORY HEALTH 
CERTIFICATE. 


Where insured had defaulted in installment of life insurance premium, 
but had subsequently paid the same, but not back interest thereon, which 
payment was held by the company as a “suspense payment” while waiting 
for certificate of good health “satisfactory to the company,” as required 
by policy, which requirement was not waived, and which certificate was 
not furnished. the policy was not reinstated. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


4. INSURANCE — EVIDENCE HELD TO SHOW POLICY FOR- 
FEITED BY WAIVER AND NOT REINSTATED. 


Evidence held to show that a life insurance policy had lapsed for 
a nonpayment of a premium insta!lment and was not reiristated by the 
subsequent payment of premium alone, and that the company had not 
waived the forfeiture by holding subsequently paid premium installment 
while awaiting certificate of health. 


(For other cases ,see Insurance, Dec, Dig. § 665[8].) 


Appeal from District Court, Yellowstone County; Charles A. Taylor, 
Judge. 

Action by Lura A. Nelson against the Mutual Life Insurance Company 
of New York. From a judgment for defendant and order denying new 
trial, plaintiff appeals. Affirmed. 


James L. Davis and F. B. Reynolds, both of Billings, and Clyde Mc- 
Lemore, of Baker, for appellant. 

Charles R. Leonard and Earle N. Genzberger, both of Butte, and O. 
F. Goddard, of Billings, for respondent, 


Cooper, J. Action to recover upon a policy of life insurance in the 
sum of $2,000. The cause was tried by the court without. a jury and re- 
sulted in a judgment for the defendant. Plaintiff appeals from the judg- 
ment and from an order denying her a new trial. 
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The provisions of the policy pertinent to this inquiry are as follows: 


“Premiums All premiums are payable in advance at said home office 
or to any agent of the company upon delivery, on or before date due, 
of a receipt signed by either the president, vice president, second vice 
president, secretary or treasurer of the company and countersigned by 
said agent. 


“A grace of 30 days (or 1 month, if greater), subject to an interest 
charge at the rate of 5 per centum per annum, shall be granted for the 
payment of every premium after the first, during which time the insurance 
shall continue in force. If death occur within the period of grace, the 
overdue premium and the unpaid portion of the premium for the then 
current policy year, if any shall be deducted from the amount payable 
thereunder. ‘ 


“Except as herein provided, the payment of a permium or installment 
thereof shall not maintain this policy in force beyond the date when the 
next premium or installment thereof is payable. If any premium or in- 
stallment thereof be not paid before the end of the period of grace, then 
this policy shall immediately cease and become void, and all premiums 
previously paid shall be forfeited to the company, except as hereinafter 
provided. * * 


Reinstatement. Unless it shall have been surrendered for its cash 
value, this policy may be reinstated at any time within 3 years from date 
of default in payment of any premium, upon evidence of insurability satis- 
factory to the company and upon payment of: the arrears of premium with 
interest thereon at the rate of 5 per centum per annum, * * * 


“Agents are not authorized to modify this policy or to extend the 
time for paying the premium,” ° 

By mutul agreement, the policy was changed to permit the annual 
premiums to be paid in quarterly installments of $16.49 on February 10, 
May 10, August 10, and November 10, of each year. 

The determinative issue in the case is presented by the sixth para- 
gtaph in the complaint, as follows: 

“That said Merl S. Nelson fullfiled all the conditions of said policy 
on his part to be performed, and paid all premiums provided for in said 
policy up to the date of his death, in accordance with said policy and 
agreement for quarterly payments, as above mentioned, except the install- 
ment of premium which was due August 10, 1915, was paid October 13, 
1915, and the installment due November 10, 1915, was never paid.” 


All the allegations of the complaint are denied by the answer. The 
premium payments were all met to the satisfaction of the company, until 
August 10, 1915, the policy being in full force on that date, at which time, 
however, a quarterly payment of $16.49 on the annual premium fell due. 
On October 8 insured’s check for that amount was received by the com- 
pany and placed in its suspense account. The insured died on December 

Appellant’s position is that the forfeiture was waived: 


“1, (a) By the acceptance of the payment of premium on October 
8; (b) by demand of payment of the next quarterly premium, which be- 
came due November 10; and (c) by the retention of the money from 
receipt thereof on October 8, without even offering to return the same 
until after the death of the insured. 


“2. Having waived the forfeiture, the company had no right to re- 
quire a certificate of health. 


“3. The time for the payment of the premium which became due 
November 10 was extended to December 25, by reason whereof the policy 
was in full force and effect at the death of the insured.” 
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If the retention of the proceeds of the check is to be construed as a 
waiver of the health certificate the policy requires, or, what amounts to the 
same thing, “evidence of insurability satisfactory to the company,” the 
conclusion would logically follow, Did the company forego this important 
right? 

. On September 9, 1915, the following letter was mailed to the insured 
by the agent of the company in the city of Spokane, Wash., and received 
in due course: 

“Mr, M. S. Nelson, Billings—Dear Sir: I regret to note that you 
have allowed your policy to lapse by default in the payment of the last 
premium. This may have been an oversight, or there may be something 
about your contract which you do not fully understand. In either event, 
I trust you will favor us with your reason for discontinuing. Frequently 
a policy that does not exactly meet the requirements, of a policy holder 
may be changed to some other plan, or, if necessary,:reduced in amount. 
If it is inconvenient for you to pay the premium at this time, it is possible 
we can assist you with a loan, if the contract has been in force three 
years; or the payments may be changed to semiannual or quarterly. At 
any rate we would like to hear from you on the subject. A life insurance 
policy is too valuable an asset to your estate to’ be cast aside if it can 
possibly be avoided, and it should be borne in mind that to drop a policy 
or change it for a contract in another company is always to the detriment 
and cost of the insured. Being a mutual company our interests are the 
same, and we are always pleased to answer any questions or make ex- 
planations which may be of service to our members. Trusting that you 
will take up the matter of restoring the policy, and that we may hear 
from you by return mail, I am, etc. W. H. Shields, Manager.” 

The following indorsement appears on .the bottom of the letter last 
referred to, in the handwriting of Merl S. Nelson: ‘“Inclosed find check, 
Mer! S. Nelson, 203 S. 30th St., Billings, Mont.” This, the father of the 
insured testified, was found shortly after his death, in a tin box containing 
his private papers, to gether with a canceled check dated September 5, 
1915, in the sum of $16.49, showing its indorsement and deposit by defend- 
ant and return in due course to the insured. 


From the testimony of Miss Mary I. Wililams, it appears that on 


October 14, 1915, after the receipt and deposit of the check, the following 
letter “was sent to the insured: 


“Dear Sir: We beg to acknowledge receipt of check for $16.49 
tendered in payment of the premium due August 10 last under your policy 
No. 2043467, but as this remittance was not received within 30 days of 
grace allowed by the company the policy has now lapsed, and in order to 
restore same it will be necessary for you to furnish the company with a 
satisfactory certificate of health. We are inclusing you herewith blank 
for this purpose, which, if you will kindly take to either of our examiners, 
Dr James Chapple or Dr, E. W. Thuerer, of your city, he will be glad 
to complete same for you. The fee charged in this connection will be 
paid by the company, Trusting you will give this matter attention at 
your earliest convenience, so that your policy may be restored, we are, etc. 
W. H. Shields, Manager.” 


To this was no reply. 


On December 8, 1915, the following letter was sent from the office 
of the defendant in Spokane, Wash., in the regular routine of the businss: 


“Dear Sir: On October 14, last, we acknowledged receipt of your 
check for $16.49 tendered in payment of premium due August 10, last, un- 
der your policy No. 2043476. Of course, this check could not be accepted, 
as your policy has already lapsed; it was therefore placed in suspense 
pending receipt of satisfctory certificate of health, but to date we do not 
appear to have received this certificate. Another quarterly premium 
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of $16.49 fell due November 10, last, and check for this amount must now 
accompany the certificate of health to this office. We would very much 
like to have you give this matter your attention at your earliest conveni- 
ence, ‘so that the same may be cleared up before the first of the year. If 
we do not hear from you on or before December 25, we will refund 
your check of $16.49.” 

[1] In the case of Kennedy v. The Grand Fraternity, 36 Mont, 325, 
92 Pac. 971, 25 L. R. A. (N. S.) 78, the constitution and by-laws of the 
defendant society provided: 


“That if the assured, denominated ‘frater,’ shall fail to pay his monthly 
dues on or before the last secular day of the month for which the same 
are due and payable, he shall ‘thereupon become suspended by his own 
act, and his benefit certificate or certificates shall be absolutely void.,” 


This provision is ‘identical, in effect, with the forfeiture clause in the 
policy under consideration. It seems to be well settled that time is of 
the essence of all insurance contracts; and, even though the condition be 
construed as a condition subsequent, failure to pay when due forfeits the 
contract. Insurance Co. v. Statham, 93 U,-S. 24, 23 L. Ed. 789, When 
the annual premium is payable in installments, a failure to pay any in- 
stallment works a forfeiture. Klein v. Insurance Co., 104 U. S. 88, 26 L. 
ee 662. This court so held in the Kennedy case, where the rule is stated 

us: 


“The mere failure * * * ‘to pay his dues for April and May 
ipso facto worked a forfeiture of his membership and an abrogation of 
the contract between the parties.” 


[2] To the same effect is the case of Neilsen v. Provident, etc., Co., 
66 Pac. 663." See, also, 2 Bacon on Life & Accident Insurance § 453; 
- Holly v. Metropolitan Insurance Co., 105 N. Y. 437, 11 N. E. 507. The 
language of the policy in suit can mean nothing less. Punctuality in the 
payment of the premiums is a prerequisite in all contracts of life insur- 
ance. Indeed, no life insurance company could continue to do business 
without a strict adherence to the terms of its contracts. The unequivocal 
holding in the Kennedy Case is that a failure on the part of the insured 
to meet the payments within the time provided removes the liability of 
the insurer, unless, by a course of dealing with the insured, it has evinced 
an intention to waive evidence of continued insurability, as this language 
implies : 

“This policy may be reinstated at any time, within three years from 
date of default in payment of any premium upon evidence of insurability 
satisfactory to the company and upon payment of the arrears of premium 
with interest thereon at the rate of 5 per centum per annum,” 19 Ency. of 
Law (2d Ed.) 44, 47, and cases cited; Butler v. Grand Lodge, A. O, U. W. 
146 Cal. 172, 79 Pac. 861; 2 Bacon on Benefit Societies & Life Insurance 
(3d Ed.) § 385. 

[3] The plaintiff in the Kennedy Case, as in the case at bar, pleaded 
reinstatement of the insured, thereby assuming the burden of establishing 
a waiver of the forfeiture. The claim was there made that, because the 
application for reinstatement was accompanied by the necessary fees 
then in arrears assured had met all the requirements of the constitution 
and by-laws of the society, and neither the secretary nor its officers could 
refuse to recognize such reinstatement. 

But, as we have seen, a contract of insurance can only be kept alive by 
payment of the premiums within the time specified. In case of default, 
as here shown, it was incumbent upon the insured to meet the provision of 
the policy requiring certificate of good health “satisfactory to the com- 
pany,” before it could be revived, unless production of the health certifi- 


tReversed in bank. See 139 Cal. 332, 73 Pac, 168, 96 Am. St. Rep. 146, 





Life. } Nelson v. Mutual Life Ins. Co. 415° 


cate was waived by the company. Says Mr. Justice Holloway in the 
Kennedy Case: 


“This contract requires, in addition to the acts and things to be 
done on the part of the insured, that the society, or its officers, shall take 
affirmative action which involves the exercise of discretion and judgment; 
for the insured is only reinstated upon furnishing satisfactory evidence 
that he is in good health, and securing the approval of the Grand Secret- 
ary.” 


To precisely the same effect are New York Life Insurance Co. v. 
Scott, 23 Tex. Civ, App. 541, 57 S. W. 677; Clifton v. Mutual Life In- 
surance Co., 168 N. C. 499, 84 S. E. 817. Collins v. Metropolitan Life In- 
surance Co., 32 Mont. 329, 80 Pac. 609, 1092, 108 Am. St. Rep. 578, is in 
harmony with these views, 


By the express terms of the policy, the liability of the defendant was 
unalterably fixed. It could not escape payment of the principal sum to 
the beneficiary upon the death of the insured. had the premiums been 
paid according to the terms of the policy. By the same token, the benefi- 
ciary could not hope to enjoy fruits without payment of the premiums, or 
within the time fixed by the policy. These obligations were mutual. Up- 
on default of any one of the payments specified the liability of the com- 
pany ceased immediately, and the parties were not restored to their status 
quo ante until the insurability of Nelson had been proven to the satisfac- 
tion of the company, and the arrears of the premium with interest at the 
rate of 5 per centum per annum paid, as the language of the policy plainly 
indicates. The August 10 installment was nearly 2 months overdue, in- 
terest accruing meanwhile. Of the interest due no tender was made. The 
check did not reach the office of the company until nearly 60 days after 
the payment was due. To work a restoration of the policy two things 
were necessary under its provisions': Proof of insurability satisfactory 
to the company, and a tender of the overdue premium and interest from 
the time of default. Assuming that by retaining the check the company 
waived the interest on the overdue premium, evidence that it did not waive 
production of the health certificate, as the policy required, is furnished in 
the three letters addressed to the insured, advising him that the policy had 
lapsed and that the health certificate was a condition precedent to the res- 
toration of his rights in the premises. Thompson v. Insurance Co., 116 
Tenn. 557, 92 S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 
823; Melvin v. Piedmont Insurance Co., 150 N. C. 398, 64 S. E. 180, 134 
Am. St. Rep. 943. 


In Clifton v. Mutual Life Insurance Co., 168 N. C, 499, 8&4 S. E. 817, 
the Supreme Court of North Carolina, dealing with a similar question, 
said: 

“We agree with his honor that there is no evidence of a waiver of 
the conditions of the policy. The defendant had a right to receive the 
premium and hold it, awaiting the return of the health certificate. That 
not being forthcoming, the defendant properly returned the premium after 
the death of the insured. Receiving the premium under such circumstances 
is no evidence of a waiver. ** * In Hay v. Insurance Co., 143.N.:C. 
257, 55 S. E. 623, the Chief Justice very pertinently says: ‘It is always 
sad when one who has made payments on his policy deprives his family 
of expected protection by failure to pay at a critical time. But insurance 
is a business proposition, and no company could survive if the insured 
could .default while in good health, but retain a right to pay up when 
impaired health gives warning. It is a warning of which the company 
also has the right to take notice when asked to waive a forfeiture, It is: 
the insured’s own fault when he does not make a payment as he con- 
tracted.’ ” 
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[4] The letter of September 9, addressed to Merl S. Nelson, in- 
formed him that he had then allowed his “policy to lapse by default in 
payment of the last premium,” a fact of which he was presumed to have 
knowledge. By the letter of October 15, receipt of his check for $16.49, 
tendered in payment of the premium due August 10, was acknowledged 
and he was again advised that his policy had lapsed and that in order to 
restore the same it would be necessary to furnish the company with a sat- 
isfactory certificate of health. and again, on December 8, by letter he was 
advised that his policy had already lapsed and the proceeds of his check 
placed in suspense pending receipt of certificate of health which he had 
not then furnished, and never did furnish, and that “if we do not hear 
from you on or before December 25, we will refund your check of $16.49.” 

Our opinion is that the policy had lapsed, that the letters addressed to 
the insured clearly negatived a waiver of the forfeiture committed by the 
insured, and that the judgment and order refusing plaintiff a new trial 
should be and are affirmed. 

Affirmed. 

Brantly, C. J., and Holloway, Hurly, and Matthews, JJ., concur. 


SCHOENHOLZ v. NEW YORK LIFE INS. CO. er at, 
(New York Supreme Court, Appellate Division, First Department. July 
.) 


183 New York Supplement. 251 


2. INSURANCE—VERBAL ASSIGNMENT OF LIFE POLICY FOR 
VALUABLE CONSIDERATION EFFECTIVE. 


Where insured, who had the right to change the beneficiary, and ver- 
bally agreed, in consideration of marriage, to assign a life policy to plain- 
tiff, failed to effect the change before death, though the policy was de- 
livered to plaintiff, and she paid premiums. held, that plaintiff procured 
an interest enforceable against the beneficiary. 


(For other cases, see Insurance, Dec. Dig, § 208.) 


Appeal from Trial Term, New York County. 

Action by Pauline Schoenholz against the New York Life Insur- 
ance Company, impleaded with Sarah Schoenholz. From a judgment 
dismissing the complaint, on decision of the court without a jury, 
plaintiff appeals. Reversed, and new trial ordered. 

See, also, 106 Misc. Rep. 340, 175 N. Y. Supp. 684. 


Argued before Clarke. P. J., and Laughlin, Smith, Merrell, and Green- 
baum, JJ. 


Reuben Dorfman, of New York City, for appellant. 
Louis H. Cooke, of New York City (James H. McIntosh, of New 
York City, on the brief), for respondent. 


Sir, J. The defendant company issued an insurance policy upon 
the life of one Harry Schoenholz, payable in the event of his death to 
the defendant Sarah Schoenholz. his sister, as beneficiary. Thereafter 
the said insured made a contract with this plaintiff, by which, in considera- 
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tion of marriage, he promised to assign to her this policy of life insurance 
and take the necessary steps to effectuate such assignment. Under the policy 
he had the right to change the beneficiary without the assent of the benefi- 
ciary herself. The policy was delivered to the plaintiff, who thereafter paid 
the premiums thereupon. In the policy there is a provision as to how a 
change of beneficiary may be made. The formalities required therein were 
not complied with, the insured having neglected to make the proper appli- 
cation before his death. After his death the plaintiff made claim to the 
policy upon the facts above stated, and upon the refusal of the defendant 
to pay the same to her she brought this action, making the defendant com- 
pany and the beneficiary named in’ the policy, Sarah Schoenholz, 
who was in fact the sister of the insured, parties defendant. Sarah 
Shoenholz resides in Austria, and was not personally served with 
process, but was served by publication. This action is defended by 
the insurance company; the defendant Sarah Schoenholz, named in 
the action not having appeared. 


{1] The defendant makes two contentions here: First, that this 
action cannot be maintained without the presence of Sarah Schoenholz, 
the beneficiary named in the policy, and that the service by publication 
was ineffective to make her a party defendant in the action. This to 
my mind is fully answered by the case of Morgan v. Mutual Benefit 
Life Insurance Company, reported first in 119 App. Div. 645, 104 N_ Y. 
Supp. 185, and afterwards affirmed in 189 N. Y. 447, 82 N. E. 438. 
In that case a policy of life insurance was issued upon the life of one 
Orson A. Morgan, made payable to his wife, and in case of her death 
before his death to their children. Morgan was unable to pay the 
premiums due upon the policy, and he and his wife joined in an assign- 
ment to Dayton A. Morgan to secure him for the payment of such 
premiums as he should make upon the policy in question. He made 
payments to the amount of about $4,500, the policy for $5,000. The wife 
of Orson Morgan died before he did, whereupon, under the policy, 
the children became the beneficiaries thereof. The assignee of the 
policy, Dayton A. Morgan, died, and the plaintiff was his executor, 
The action was brought against the company and against the children, 
who had become the beneficiaries under the policy, and who were non- 
residents of the state and were served by publication. The purpose 
of the action was to impress a lien upon the policy for the amount of 
premiums paid under the assignment of said policy by the said Orson 
A. Morgan and his wife. In that case the court held that the action 
was in the nature of an action in rem, and that, although the children 
were nonresidents of the state, the court acquired jurisdiction over 
them by service by publication, and that’ the action affected the title 
to personal property within the state, and the power to direct substitute 
service was given by section 438 of the Code of Civil Procedure. 

There was a further question in that case by the reason of the fact 
that the defendant was a foreign corporation, but the court held that 
doing business in this state, having deposited securities in this state 
to authorize it to do business under the laws of the state, it was deemed 
to be a domestic corporation for the purpose of this action. This 
case would seem to establish that such an action is an action in rem, 
and that the court has acquired jurisdicition of the absentee defendant 
by service of the summons by publication, on the ground that the prop- 
erty was a fund within the state. In that case. as in this, the insur- 
ance company defended. The action was of a similar nature to that 
in this case. The plaintiff here is not seeking to impress a lien upon 
this personal property within this state but is seeking to be declared the 
equitable assignee thereof and ‘that such an interest be enforced. 

[2] The remaining question to be determined is as to whether un- 
der the terms of the policy the plaintiff procured any interest by the 
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verbal assignment with the delivery of the policy for a valuables con- 
sideration. The learned trial judge held that no such interest was ac- 
quired as against the beneficiary named in the policy, and based his de- 
cision upon the case of Thomas vy. Thomas, 131 N. Y. 205, 30 N. E. 
61, 27 Am. St. Rep. 582. But that case was a case where there was an 
attempted change of beneficiary without consideration. There was no 
equitable interest sought to be enforced, and it was there held that, where 
the insured under a policy would change his beneficiary, he must comply 
with the conditions specified in the policy. There are other cases cited 
in the respondent’s brief which hold a similar rule, but they are all cases 
in which it is sought to change the beneficiary, unaffected by the question 
of an assignment for a valuable consideration. wherein the assignee seeks 
to enforce an equitable interest as against the company and as against the 
beneficiary named in the policy. In the Morgan Case the equitable in- 
terest sought to be enforced was the payment of the premiums for which 
the assignment was made. I am unable to see. if such an equitable in- 
terest may be enforced as against a beneficiary named in the policy, why 
the equitable interest of an assignee for a valuable consideration could 
not be enforced with equal right. The difference is simply in the extent of 
the equitable interest. In the Morgan Case it amounted to $4,500, as 
against a $5,000 policy. In the case at bar it amounts to a whole policy for 
$1,000.. Nevertheless the equitable interest is as strong in the case 
at bar as it was in the Morgan Case, because the assignment was made 
and the policy delivered for a consideration recognized by the law as 
a valuable consideration. It is true in the Morgan Case that a Copy of 
the assignment was filed with the company and assented to by the 
company, where in this case no copy of the assignment was filed with 
the company. 

The case of Thomas v. Thomas, 131 N. Y. 205, 30 N. E, 61, 27 Am. 
St. Rep. 582, upon which the opinion of the Trial Term is based, is 
considered in the opinion of Judge Williams in the case of Tidd v. 
McIntyre, 116 App. Div. 602, 101 N. Y. Supp. 867, where it is said 
of the case: 


“There was no consideration for the change of beneficiaries, and the 
court held it was not a case where equity could interfere to remedy a de- 
fective execution of a power.” 


In Hopkins v. Hopkins’ Adm’r, 92 Ky. 324, 17 S. W. 864, the Court 
of Appeals of Kentucky discusses the right of a beneficiary under a 
policy which authorizes the change of the beneficiary at the will of 
the insured. The opinion reads: 


“The general rule is that the right to a poley of insurance, and the 
money to become due under it, vests immediately upon its issuance in 
the person named in it.as the beneficiary, and that this interest, being 
vested, cannot be transferred by the insured to any other person. Central 
{Nat, Bank v. Hume,128 U. S, 195, 9 Supp. Ct. 41, 32 L. Ed. 370. The 
vested right cannot be divested without the consent of the person invested 
with it. This is so as to insurance in both mutual and ordinary life in- 
surance companies. This does not hold true, however, where the con- 
tract of insurance provides that the insured may change the beneficiary. 
The right of the one named in the policy is then subject to be defeated 
by the terms of the very contract naming him as the beneficiary. It is a 
condition of. the contract, and his right is therefore subject to it.” 

See, also, Hanna v. Stedman, 185 App. Div. 491, 173 N. Y. Supp. 223. 

In Marcus v. St. Louis Mutual Life Insurance Co. 68 N. Y. 625, it 
is held that “a policy of life insurance may be transferred by de- 
livery without writing.” Further: 

“A policy of life insurance contained a clause declaring that it could 
be .assigned only on the written approval of the company; it did not de- 
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clare that a violation of the provision would avoid the policy. In an ac- 
tion thereon, held, * * * that a violation of this provision did not involve 
a forfeiture, and that an assignee could enforce the policy, although the 
insurer had not consented to the assignment,” 

In Tidd v. McIntyre, supra: 


“The insured, after the death of his wife, who had been named bene- 
ficiary, went to live with a niece, making an oral agreement to leave her 
the proceeds of the policy in consideration of support; he being in feeble 
health. The promisee fully performed her part of the agreement and 
cared for the insured until his death. The rules of the insurer provided 
that any transfer of a certificate or interest therein by assignment was 
void, unless made as provided by the rules. To effectuate such change a 
surrender of the old certificate was required, with a written request that 
a policy be issued to the new beneficiary and the payment of a fee. The 
insured attempted to comply with the rule by mailing his certificate to the 
insurer, requesting that his niece be designated as beneficiary. He also 
saw the recorder of the insurer personally, and was told by him, under a 
mistaken impression, that the proposed beneficiary was the only niece 
of the insured, that she would get the benefits of the policy in any event, 
and that a change was not necessary. The policy was returned to the 
insured. Held that, under the facts and rules aforesaid equity would en- 
force the equitable assignment.” 

In that case the money had been paid into court by the insurance 
company. In Smith v. National Benefit Society, 123 N. Y. 85, 25 N. 
E. 197,9 L. R. A. 616, it is held: ' 

“Where the right of the payee has no other foundation than the bare 
intent of the member, revocable at any moment, there can be no vested 
interest in the named beneficiary, any more than in the legatee of a will 
before it takes effect. But the statute does not prevent a contract be- 
tween the parties by force of which a vested interest does pass, in which 
respect the present case differs from Hellenberg v. Dist. No. 1, I, O. of 
B. B., 94 N. Y. 580. There the designation was in the nature of an incho- 
ate or unexecuted gift, revocable at any moment by the donor, and re- 
maining wholly within his control. Here the transfer was a collateral 
security for an existing debt.” 

In Sabin v. Phinney, 134 N. Y. 423, 31 N. E. 1087, 30 Am. St.. Rep. 
681, the court held the husband might designate any one as his benefi- 
ciary, whether he had an insurable interest or not, and that the wife 
never paid any assessments on her husband’s certificate, and there was 
no pecuniary consideration giving her a vested interest in the certifi- 
cate. The husband had, therefore, a right to change the beneficiary 
without his wife’s consent. 

In the case of Kimball v. Lester, 43 App. Div. 27, 59 N. Y. Supp. 
540, affirmed without opinion 167 N. Y. 570, 60 N. E. 1113, the ac- 
tion there was against the association. The fund was paid in court and 
the other claimant made defendant. The member designated his wife 
the beneficiary in the certificate. There “was a judgment against the 
husband. The defendant agreed to pay this judgment, and in consid- 
eration of such agreement the husband and wife both assigned their 
interest in the certificate to the defendant as collateral security for 
the repayment to him of the amount of the judgment. Defendant paid 
the judgment. The husband died. The wife claimed ,the whole fund. 
The court sustained the claim of the defendant to the part of the fund 
claimed by him, holding that the association waived the claim that the 
defendant was not a person to whom the certificate could be assigned 
who could be made a beneficiary, and that the assignment was not made 
as required by the rules of the association, that the wife could not 
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avail herself of such noncompliance with the rules, and that the wife 
was estopped to allege the invalidity of the assigniment. 

In the case of Fink v. Fink. 171 N. Y. 616, 64 N_ E. 506, the court 
held there was no consideration for the alleged transfer of the certifi- 
cate or designation of beneficiary, and no vested interest in the cer- 
tificate or fund. It was merely a question of the actual formal change 
of beneficiary. 

In the case of Lahey v. Lahey, 174 N. Y. 146, 66 N. E. 670, 61 L. 
R. A. 791, 95 Am. St. Rep. 554, there was a consideration for the al- 
leged change in the certificate and the beneficiaries therein designated, 
and a vested interest therein in behalf of the mother and the branch 
lodge of the association, and there was more or less discussion of 
these questions in the opinion; the decision being finally put upon the 
ground that the wife’s retaining of the certificate and refusal to sur- 
render it was wrongful, and by reason thereof a proper transfer was 
prevented, and that she should not be permitted to profit by her own 
wrong, and equity should aid the mother and branch lodge, and con- 
sider that done which ought to have been done. k 

In finally closing the opinion in the Tidd Case, Judge Williams says: 

“Where the designation is voluntary, a mere gift, the courts enforce 
quite strictly a compliance with the rules as to change of beneficiary, but 
not so where there is a consideration for the transfer and a vested interest 
in the fund, In this case there was a consideration for the transfer, a 
vested interest in the fund, a clear intent to transfer, and to make the 
plaintiff the sole beneficiary. The member supposed it was all right. as 
he desired it to be, and as he had agreed it should be. The plaintiff had, 
in reliance upon the agreement to make her the sole beneficiary, performed 
fully on her part the agreement to care for her uncle. The failure to 
have the transfer made as provided by the rules was the result of the 
mistaken advice of the tent recorder. Equity requires that the plaintiff 
shall be regarded as the sole beneficiary, or the equitable assignee, and 
entitled to the whole fund; and the trial court was justified in so adjudg- 
ing and ordering the judgment it did.” 

[3] We are referred to no case on all fours with this case, and no 
authority has been cited which determines that the right of an equitable 
assignee of a policy cannot be enforced, either as against the company 
‘or as against an adverse claimant for failure to conform to the 
formalities required by the policy for a change of beneficiaries or for. 
an assignment of the policy. In some of the cases the company has 
paid the money into court, and in other cases recognized an assigment 
made not in accordance with the rules of the company. In the case at 
bar the life insurance compahy does not claim the right to this money. 
It offers no defense that will entitle it to hold the money, but simply 
defends in the right of this former beneficiary, who clearly has no 
right to defend as against the equity of! the plaintiff. I cannot see, 
where there is no right claimed in the insurance company to itself 
keep the funds, and to refuse to pay the policy to any one, why it can 
make any difference whether the fund remains with the insurance 
company, or whether the fund be paid into court. In the Morgan 
Case, supra, the fund was not paid into court and the company de- 
fended. Clearly the sister of the insured, the named beneficiary, has 
no vested right in the policy, and the defense of the company made in 
her behalf should not prevail as against the clear equity of the plain- 
tiff. Recognizing its liability to pay, it cannot matter ‘to the insur- 
ance company to whom payment is made, and it may well be held that 
under such circumstances this defense would lie, if with any one, only 
with the defendant Schoenholz, and not with the insurance company, 
to which it is clearly a matter of indifference whether or not the rules 
were complied with. It cannot be possible that plaintiff's rights can 
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depend on the caprice of the insurance company to hold the fund or 
pay the same into court, when its liability to one of the claimants is 
admitted. Where the judgment is binding on the adverse claimant, the 
res should be deemed the moneys due, whether paid into court or 
held by the company. If I am right in holding that the Morgan Case 
establishes this to be an action in rem, so that the defendant Schoen- 
holz is bound by. this judgment, the insurance company is clearly pro- 
tected, and in my judgment the action is maintainable. 

The plaintiff has established her right to the proceeds of the policy, 
and the judgment should be reversed, and a new trial ordered, with. 
costs to appellant to abide the event. Settle order on notice. All concur, 


HOWARD v, JOHN HANCOCK MUT. LIFE INS. CO. et al. 
(New York Supreme Court, Special Term, Kings County. April, 1920,) 
183 New York Supplement. 80 


1. INSURANCE—WIFE AS BENEFICIARY CANNOT BE DIVEST- 
ED OF HER INTEREST WITHOUT HER CONSENT. 
An insurance policy taken out by a husband for the benefit of his wife 
vests an interest in her, of which she cannot be divested without her 
consent. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


2. INSURANCE—WHEN DEBT SECURED IS PAID, TITLE TO 

POLICY REVESTS IN ASSIGNOR. 

Where a life insurance policy has been assigned as collateral, and the 
debt has been paid and the policy returned prior to any breach of the 
contract, the title to the policy again vests in the assignor, and such re- 
vesting may take place by operation of law without any assignment in 
writing. 

(For other cases, see Insurance, Dec. Dig. § 222.) 


3. INSURANCE—ABSOLUTE ASSIGNMENT OF POLICY MAY 


BE SHOWN BY PAROL TO HAVE BEEN GIVEN AS SE- 

CURITY. 

Assignments of life insurance policies, absolute on their face, may be 
shown by parol to have been given simply as secur‘ty. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


4. INSURANCE—ASSIGNOR OF LIFE POLICY GIVEN AS SE- 

CURITY MAY SUE TO: REDEEM. 

An assignor of a life insurance policy given as collateral security, al- 
though the assignment is absolute in form, may sue in equity to redeem 
on paying the sums lawfully advanced, 

(For other cases, see Insurance, Dec. Dig. § 222.) 


Action by Agnes Wadsworth Howard against the John Hancock 
Mutual Life Insurance Company and another. On plaintiff’s motion 
for judgment on the pleadings. Motion granted. 


Vol. LVI—28. 
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Noble & Camp. of New York City (W. Cleveland Runyon, of New 
York City, of counsel), for the motion. 
Strong & Mellen, of New York City, opposed. 


Kapper, J. The controversy is between the plaintiff, the bene- 
ficiary named in two life insurance policies issued by the defendant 
insurance company upon the life of her husband (now deceased), and 
the administrator of the husband. The question involved is presented 
by a motion for judgment on the pleadings. All of the facts essential 
to a complete determination of the litigation are contained in the com- 
plaint and answer. The undisputed facts show assignments during 
the lifetime of the assured by him and the plaintiff beneficiary of both 
policies to secure an indebtedness, reassignments by such assignee in 
and to said policies, and a written declaration by the said assignee that said 
assignments to him— 

“although absolute in form, were in fact collateral for a loan of eighteen 
thousand dollars ($18,000) and that, said loan having been paid in full, the 
1eleases and discharges executed by me on March 25, 1913, were intended 
merely to acknowledge said payment and to show that the lien on the 
policies for said loan was released.” 

The reassignments, after expressing the consideration therefor, are 
each worded: 


“T hereby reassign and transfer to the within named assignor or as- 
signors, acording to the respective interests under the policy contract or 
valid amendment thereof, all right, title, and interest in and to the within- 
mentioned policy issued by the John Hancock Mutual Life Insurance Com- 
pany, and the within assignment is hereby fully discharged.” 

Each reassignment was accompanied by a release, executed by the 
assignee, releasing “unto the said insured all my right, title, and in- 
terest” in said policy, and renouncing “all claim whatsoever” ‘under 
same. The defendant insurance company makes no contest, and an 
order has been entered upon consent, providing that the insurantce 
company shall make payment according to the terms of any judg- 
ment which may be entered as between the two remaining parties, 
namely, plaintiff and the defendant administrator. The answer of said 
administrator alleges as an ultimate fact or conclusion: 

‘That by reason of said releases, the beneficial interests and diochatees 
of assignment executed by said Anderson, title to said policies and the 
proceeds thereof became vested in said Cahrles M. Howard, the assured, 
and that the title and interest of the plaintiff as beneficiary was extinguish- 
ed, and that according by the amounts which became due and payable upon 
the death of said Howard were payable to his estate, or executors or ad- 
ministrators, and not to plaintiff as beneficiary.” 

[1, 2] The claim is untenable. A policy of insurance taken out 
by a husband for the benefit of his wife vests ani interest in her, of 
which she cannot be divested without her consent. Sangunitto v. Goldey, 
88 App. Div. 78, 80, 84 N. Y. 4 989; Garner v. Germania Life Ins. 
Co., 110 N. Y. 266, 18 N. E. 130, 1 L. R. A. 256. And where a policy has 
been assigned as collateral security, and the debt is paid, and the policy 
returned prior to any breach of the contract, the title to the policy again 
vests in the assignor (see Cooley, Life Ins. 1111); and such revesting may 
take place by operation of law without any reassignment in writing. 
Alabama Gold Life Ins. Co. v. Garmany, 74 Ga, 51. 

[3, 4] In this state assignments of policies of life insurance, ab- 
solute on their face, may be shown by parol to have been given simply 
as security. Matthews v. Sheehan, 69 N. Y. 585. Marsh v. McNair, 
48 Hun, 117. See, also, Upshaw v. Mutual Loan Assn., 29 Misc. 
Rep. 143, 60 N. Y. Supp. 242. And an assignor of a life insurance 
policy given as collateral security, although the assignment is absolute in 
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form, may maintain an action in equity to redeem upon paying the sums 
lawfully advanced. Bohleber v. Waelden, 150 N. Y. 405, 44 N. E, 1041. 
In Aldrich v. Brinker (D. C.) 143 Fed. 563, the wife beneficiary named in 
a policy on the life of her husband joined with him in an assignment of 
it to a bank to secure a loan of $1,000 made to him. A further agreement 
between the husband and the bank that the assignment should stand as 
further security for other indebtedness was subordinated to the wife’s 
claim to the proceeds of the policy over and above the original indebtedness 
of $1,000 to secure which the assignment was given. 

Just in what manner the reassignments in question plus the dis- 
charge of the debt failed to reinstate the pre-existing status of the 
wife is not made clear to me, and, indeed, is not*the subject to seri- 
ous argument. No authority bearing out the claim of the present 
defendant is cited; and in the light of the well-settled rules govern- 
ing an assignment of a life insurance policy made to secure an in- 
debtedness of the insured where the beneficiary joins in making the 
assignment with the intention that it shall serve as security only, I 
can conceive of no basis supporting the defendant’s plea. Here the 
facts show a valid reassignment to the assignors after payment of 
the indebtedness to secure which the original assignments were given. 

The only denials in the answer are of the conclusions contained in 
the complaint as to the legal effect of the transactions between the 
plaintiff and the insurance company. These denials raise no issue. All 
of the facts upon which the separate defense rests are as stated herein 
at the outset. They are insufficient to establish the conclusion which 
the pleader draws. In view of what has been said, I hold that the reas- 
signments: reinstated the beneficiary (wife) to all rights pre-existing 
the assignments in which she joined, and that she was never divested 
of her rights as beneficiary excepting to the extent of the indebtedness 
which upon being satisfied rendered her title to the amount of the 
insurance unaffected, 

Plaintiff's motion for judgment on the pleadings must therefore be 
granted. 

Motion granted. 


CARY v. NORTHWESTERN MUT, LIFE INS. CO. 
(Supreme Court of Appeals of Virginia. June 10,. 1920.) 
103 Southeastern Reporter 580. 


2. INSURANCE—STATE GENERAL AGENT NOT ENTITLED TO 
COMMISSION ON CHANGE OF POLICY ISSUED THROUGH 
GENERAL AGENT IN ANOTHER STATE; “SOLICIT.” 
General agent for life insurance company in state of Virginia, pro- 

hibited by his contract from soliciting insurance outside of his own 

territory, held not entitled to commissions on change of a convertible 
term of policy, issued through the office of che company’s general agent 
in New York City, into a 20-payment life policy, not having procured 

New York general agent’s consent, though change took place at instance 

of brother of insured, not at Virginia agent’s active solicitation, and 

though policy was not original; “solicit,” in general agency contract, not 
having been intended to have narrow and restricted meaning. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

(For other definitions, see Words and Phrases, First and Second 

Series, Solicit.) 
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4. INSURANCE—INSURANCE COMPANY NOT ESTOPPED TO 
RELY ON AGENCY CONTRACT AS AGANIST SUIT FOR 
COMMISSIONS. 


Life insurance company which received from general agent in Virginia 
a term policy issued through a general agent in New York, with request 
for conversion into a 20-payment life policy, held not estopped from in- 
voking, as a defense to the Virginia agent’s suit for commission on the 
change, h's contract prohibiting him from soliciting insurance, renewals, 
etc., outside of his own territory. 


(For other cases, see Insurance, Dec. Dig. § 84[2].) 


5, INSURANCE—BURDEN OF PROOF ON AGENT SUING FOR 
COMMISSIONS. 


The burden was on the general agent of a life insurance company suing 
it for commissions to show that he was entitled to them. 


(For other cases, sce Insurance, Dec. Dig. § 84[6].) 


Error to Law and Equity Court of City of Richmond. 

Action by T. A. Cary against the Northwestern Mutual Life Insurance 
Company. From judgment for defendant on demurrer to plaintiff’s evi- 
dence, plaintiff brings error. Affirmed. 


Lucius F, Cary and W. R. Meredith, both of Richmond, for plaintiff 
in error. 


Munford, Hunton, Williams & Anderson, of Richmond, for defendant 
in error. 


Prentis, J. T. A. Cary seeks to recover of the Northwestern Mutual 
Life Insurance Company $1,448.04, which he claims to be due as com- 
missions upon a life insurance policy issued to Baronn G. Collier. 

The controlling facts leading up to the controvesy (omitting such de- 
tails as we think immaterial) are these:On December 2, 1909, the company 
issued, through the office of its general agent John |. D. Bristol, in New 
York City, convertible term policy for $ 50,000 upon the life of Collier, 
who was a resident of that city. The assured had the right thereunder, 
within seven years from its date, upon his written request made while 
the insurance was in force, and without further medical examination, to 
have this policy converted into any form of life or endowment insurance 
issued by the company. Just before the expiration of the seven-year 
period, C. M. Collier, a brother of the insured, wrote to Montague, an agent 
of the plaintiff (the plaintiff being the company’s general agent for 
Virginia and other specified territory, with offices at Richmond), in- 
quiring whether it would be perfectly proper for him to handle the trans- 
action so as to get commission out of it, and saying: 


“Possibly under the rules of your agency you could not very well 
enter in to the competition for the change of this policy, and if you can’t, 
let me know at once so that I can take it up with Bristol, because the 
time is not any too long now * * * If you cannot handle the matter, 
however, don’t bother with it at all—just let me know.” 

This Mr. Collier, brother of the insured, was the father-in-law of 
Mr. Montague, the subagent, and the motive stated was to secure the 
commission for him. After reading his contract and instructions, Mon- 
tague conferred with with the plaintiff, who informed him that he could 
see no reason why the conversion should not be made, but to send him the 
policy, and that he (the plaintiff) would (to use his own language) “put 
it up to the company,” of course, clearly meaning to refer the question in- 
volved to the company for decision. Montague wrote to Collier that he 
could handle the matter and thus make the commission; that, while under 
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the agency rules he could not go to New York to solicit such policy, 
under the circumstances there would be no trouble about it, 

The desired change was indicated by the writtert request of the as- 
sured, but in order to pay the initial premium required he was to borrow 
from the company and to execute a policy loan note for $9,363. This 
was done and the assured also executed his personal note to Montague 
for $1,493, the aggregate of these two notes being the cost of converting 
the term policy into a 20-payment life policy. On December 2, 1916, the 
term policy was surrendered at the plaintiffs office, with the written re- 
quest for conversion. The plaintiff on that day forwarded it, asking that 
the change be made, and that the home office at Milwaukee telegraph 
when it was made. On December 4 the company wired the plaintiff that 
the change had been effected, ad the plaintiff also advised Montague, all 
of which was confirmed by letter. On December 9 the company sent the 
plaintiff a statement showing the cost of conversion, $10,856, which 
after deducting commissions left the net amouni due the company $9,407.96. 
This was received December 11. The initial premium, however, had not 
been paid,, for, in order to pay it, it was necessary to have the proceeds 
of the policy loan note, $9,363. Thereafter and before the company re- 
mitted for the amount thus loaned the assured on his policy loan note, 
the assistant secretary of the company wrote plaintiff thus: 

“My attention has been called to the conversion of policy No. 811875, 
Collier, and according to our records he is a resident of New York City; 
the original term policy having been issued through the general agency 
of Mr. Jno. I. D. Bristol. According to the surrender for the purpose 
of conversion it appears that it was executed in New York City, November 
29, 1916. Presumably you have authority from Mr. Bristol for effecting 
this conversion, and if such is the case will you please forward it to this 
office on receipt of this letter in order that we may allow you the com- 
mission involved? In the event that you have no such authority, we of 
course would not be permitted to allow you commissions in the case until 
proper authority had been secured from the New York City general 
agency and forwarded to this office.” 


This letter was received December 14 ahd shown to Montague. On 
December 15 the plaintiff acknowledged the letter, stating that he thought 
Mr. Montague was entitled to make the conversion under the circum- 
stances stated, and that he had been confirmed in this new view when the 
conversion had been made with ample time to investigate the circum- 
stances, and concludes, “However, I do not recall a case of this kind 
and will await your advice with interest.” The incomplete transaction 
proceeded and the check of the company for $9,363, representing the 
proceeds of the policy loan note which was to be used by Montague in 
making settlements with the plaintiff for the cost of converting the in- 
surance, was remitted, was received by the plaintiff December 18, and the 
check delivered to Montague. Thereafter Montague paid the premium, 
less the share of the comissions which he claimed. Notwithstading the 
notice to the plaintiff of December 12, that he would not be allowed 
commissions until proper authority had been secured from the New York 
City general agency, the plaintiff and Montague claimed and deducted the 
commisison, the New York agent refused to consent thereto, and the 
company refused to allow credit therefor to the plaintiff for himself. and 
his subagent, Montague. After repeated demands the plaintiff remitted the 
the amount of the commission to the company, with a letter, in effect, 
claiming that the sum was not due to the company, and there is contro- 
versy as to whether or not this remittance constituted a voluntary payment 
which is conclusive against the plaintiff’s claim. 

The company demurred to the plaintiff's evidence, and judgment in 
its favor was entered by the trial court upon this demurrer, of which the 
plaintiff is here complaining. 
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. The determination of the chief question raised depends upon the 
aoe. of the agency contract existing between the plaintiff and the 
company ; the plaintiff claiming that this contract does not prohibit his re- 
ceiving commissions upon such a policy under such circumstances, while 
the company insists that the contract itself, fairly Construed, does pro- 
hibit such an allowance, except by consent of its New York general agent, 
Bristol, who had a similar contract with the company covering business 
originating there. 

The plaintiff's agency contract appoints him general agent of the 
company, “to have exclusive charge of the work of soliciting applications 
and collecting premiums for insurance in said company, under the direction 
of the said company, and subject to the requirements and provisions of 
this contract,” within the state of Virginia and certain specified territory 
in North Carolina and West Virginia. After having thus defiinitely limited 
the territory in which the plaintiff should operate, there is this provision 
in the same clause: i 


“But the said general agent shall have no authority on behalf of 
said company to make, alter, or discharge any contract, or to waive for- 
feitures, and his power shall extend no further than ag expressly stated 
in this contract.” 

Then, among various provisions defining his rights, restrictions, and 
obligations, there is this cause, under the title “Extraterritorial Business” : 

“General agent shall not solicit insurance either personally or by 
correspondence outside of the territory covered by this contract, unless 
he first shall have secured the written consent of the general agent of the 
company in charge of such field; nor (if such solicitation is to be in a 
state or territory other than that in which general agent 1s already 
licensed) until general agent first shall have secured through company an 
agent’s license in such other state or territory.” 

And this under the title “Commissions on Changed Policies”: 

“Commissions, both first years’s and renewal on policies which in 
the judgment of company take or are to take the place of renewable 
term or other insurance in company on same life, shall (irrespective of 
any other terms or provisions of this contract) be governed by the practice 
of company relative thereto.” 


[1] In construing every contract we should consider the relation of 
the parties, the object to be accomplished, and the general circumstances 
attending its execution. As far as is possible, we should place ourselves 
in the position of the parties to the contract at the time it was executed. 
The provisions quoted, which are doubtless common to such contracts 
between life insurance companies and their general agents, were ob- 
viously intended by the parties to secure to every general agent the ex- 
clusive right to the scheduled commissions upon all business of the 
company within territory assigned to him. They were as clearly intended 
to prevent the agent in New York from invading the exclusive territory 
assigned to the agent in Virginia as they were to prevent the Virginia 
agent from securing the benefit of business within the exclusive territory 
of the New York agent, It is claimed by the plaintiff that this provision 
as to extraterritorial business, prohibiting the general agent from solicit- 
ing insurance outside of his own territory, should be construed strictly 
against the company, and that it does not apply to a case like this, where 
the business was not solicited by the agent; and we are referred to certain 
cases in which the. word “solicit,” or its equivalent, has been construed. 
They are, however, cases in which the court was construing statutes or 
ordinances imposing penalties for crimes, or upon soliciting or sales agents 
for soliciting and selling without having paid the proper revenue license 
therefor; e. g. Sandefur Julian Co. v. State, 72 Ark. 12, 77 S. W. 596; 
Scribner v. “Monr, etc., 90 Neb. 21, 132 N. W. 734, Ann. Cas. 1912D, 1287, 
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in construing an Iowa statute (Acts 18th Gen. Assem, c. 211, § 1), 
providing that “Any person who shall hereafter solicit insurance or pro- 
cure applications therefor, shall be held to be solicit.ng agent of the in- 
surance company or association issuing a policy on such application,” 
etc., the court said: 

“Now, while Giberson did not solicit the insurance in the sense of 
having ijmportuned defendants to apply for it, he did procure the applica- 
tion within the meaning of the statute; for he received it, and at his request 
the policy was issued upon it. To hold otherwise would be to put an ex- 
ceedingly narrow construction upon the words of the enactment, and one 
which in many cases would defeat the manifest legislative intent. The 
manner in which such business is transacted is known to all men. 
Prudent business men and property owners do not wait to be personally 
solicited before procuring insurance on their property; but their custom 
is to apply to the agent of some company or association engaged in the 
business of insurance; and, if the agent is a mere solicitor, their applica- 
tion is forwarded to some agent or officer having authority to accept or 
reject it. The statute was as certainly intended to apply to transactions 
of that kind as to those in which the agent procured the application by 
personal solicitation; and that was the character of the transaction in ques- 
tion.” St, Paul, etc., Inc. Co. v. Shaver, 76 Iowa, 286, 41 N. W. 20. 

In this contract these clauses must be considered in connection with 
the objects and purposes of the parties thereto, and with the other clauses 
therein indicating those purposes. It is clear therefrom that the territory 
assigned to the plaintiff is limited, and by way of emphasis upon this limita- 
tion it is expressly provided in the first clause of the contract that the 
agent’s powers shall extend no further than as expressly stated therein. 
The record shows that all policies tendered to the plaintiff, although not 
solicited by him or any of his subagents, but which originated within the 
territory assigned to him, were regarded by him as included within his 
contract, and constitute business upon which he was entitled to com- 
missions thereunder, The word “solicit” in this contract was not in- 
tended to have a narrow and restricted meaning. The provision was in- 
serted for the benefit and protection of general agents in the territory in 
in which they have exclusive rights, and is intended to assure to each of 
them commissions on all business of the company within such territory, 
whether solicited or voluntarily tendered. There are three admitted ex- 
ceptions to the extraterritorial clause: One where an agent had written 
a term policy and thereafter the assured had moved into the territory of 
another agent, when the orginal agent could still convert the policy if 
sent to him for conversion; another when the assured, at the time the 
original policy was issued, lived in a foreign territrory, but who had re- 
moved into the territory of another agent and was residing in that terri- 
tory at the time the conversion was requested; and, again, even though 
the person desiring the policy resided outside of the territory, if the 
solicitation, application,, and examination were all completed within the 
territory of the agent sending in the application, the company would issue 
the policy, notwithstanding such foreign residence of the assured. 

Counsel for the plaintiff emphasize the fact that this policy was not 
an original policy, but that the assured was entitled to it by virtue of the 
original renewable term policy. We are unable to agree that this makes 
the slightest difference. While it is true that the assured had the right 
under his original contract to have the 20-payment life policy issued to 
him, and the company was obliged, under its contract, to do so upon his 
written application therefor, it was none the less a new policy of in- 
surance, costing the assured a very much larger premium, securing cor- 
respondingly larger benefits, and imposing upon the company new, dif- 
ferent, and greater obligations. As it constituted a new and different 
policy which the company was required to issue upon the written request 
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of the assured, no reason is perceived for applying any different rule to it, 
under the. plaintiff’s contract, than if it has been an original applicaiton 
requiring a medical examination. ‘ 

Such words in the contract as “solicit insurance,” “soliciting ap- 
plications,” and “solicitation,” relate to and cover the general work of 
the agent, and should not be limited to such business as results from the 
active, affirmative solicitation or importuning of prospective policy holders 
by the agent. They are to be construed in connection with and in sub- 
ordination to the main purpose of the contract to promote such purpose, 
and not to hinder it. That purpose, so clearly manifested, is to secure to 
the agent exclusive rights in the specified territory assigned, and com- 
missions on all the business of the company originating in that territory, 
however secured (with the certain well-determined and specified excep- 
tions hereinbefore noted), and whether tendered or solicited. 

[2] We have been referred to no case involving the construction of 
precisely such a contract, but we are clear in our view that the fair doubt 
as to the right of the plaintiff to transact this business which was ex- 
pressed by the brother and agent of the assured who first approached 
Montague, and afterwards by Montague as well as by the plaintiff him- 
self, should have been resolved against their right to these commissions, 
and that the company properly determined that they belonged to Bristol, 
the New York agent, under his contract, instead of to the plaintiff. , 


2. It is claimed that, with full knowledge of what had been done by 
the plaintiff and his subagent, the company waived its right to rely upon 
the contract, and is therefore estopped from invoking that contract as 
a defense. 

[3] In Smith v. Powell, 98 Va. 436, 36 S. E, 524, this is said: 

“Tt is of the esesnce of estoppel that the act relied upon as such should 
have been to the prejudice of him who relies upon it as an estoppel.” 


A waiver, in order to operate as an estoppel, must arise from conduct 
evidencing both knowledge and an intention to waive the right in question, 
and the party against whom estoppel is sought must by his conduct have 
caused the party who invokes the estoppel to have acted to his prejudice. 

In Luck Construction Co. v. Russell, 115 Va. 342, 79 S. E. 395, this 
is said: 

“The doctrine of estoppel in ‘pais is purely an equitable one, and it 
is essential to the application of that principle that a party claiming to have 
been influenced by the conduct of another to his injury was ignorant of 
the state of facts relied on to contstitute such estoppel. C. & O. Ry. Co. 
v. Walker, 100 Va. 69, 70, 92, 93, 40 S. E. 633, 914, and authorities cited. 
And still less can he base a claim for an estoppel upon the acts or conduct 
which were induced by his own acts.” 


Now the facts upon which the plaintiff relies to show an estoppel 
are that on December 4, after having received the term policy with re- 
quest for conversion, the defendant wired (in compliance with his request) 
that the conversion had been effected, and that this telegram was con- 
firmed by letter, and that on December 9 a statement was sent showing 
the commissions which would be due on the issuance of the new policy. 
If the transaction had been closed without more, than the company would 
doubtless have been estopped from thereafter denying the plaintff’s claim. 
The transaction, however, was not closed, nor intended to be closed, until 
the initial premium had been paid, and this was not done until December 
18, while in the interval, on December 12, the company notified the plain- 
tiff, in clear and unequivocal language, that according to its con- 
struction of the agency contract the plaintiff was not entitled to the com- 
missions unless he had the consent of Bristol, the New York agent, 
waiving his rights and authorizing the transaction. The letter closes with 
this language: 





Life. ] Haase v. First Nat. Bank of Anniston. 429 


“We of course would not be permitted to allow you commissions in 
the case until proper authority had been secured from the New York 
city general agency and forwarded to this office.” 


[4, 5] With this express notice before him, and six days after he had 
received it, the plaintiff ignored the company’s warning, and while he had 
full time to suspend the transaction until there could have been a full and 
definite understanding with the company as well as with Bristol as to 
their respective rights, he closed it and deducted the commissions which 
he claimed for himself and his subagent, Montague. His claim of waiver 
and estoppel is therefore entirely without merit. The burden was and 
is upon him to show that he was entitled to these commissions, and he 
has failed to do so. Whatever equities there may be in his favor he is 
bound by his agency contract, and took the risk of losing the commissions, 
whicli he had been notified the company would not allow without Bristol’s 
consent, before he closed the transaction. 


We have heretofore alluded to the claim of the company that the pay- 
ment of the amount involved by the pla‘ntiff was voluntary, and hence 
cannot be recovered. In view of the letter which accompanied this re- 
mittance, this presents a doubtful question, the decision of which is not 
necessary for the determination of this case, and we express no opinion 
with reference thereto. 

There are several other errors assigned as to the rejection of evi- 
dence tendered by the plaintiff, but inasmuch as, even if it had all been 
received, the defendant’s demurrer would still have been good, it is un- 
necessary to discuss these alleged errors. 

Affirmed. 


HAASE et al. v. FIRST NAT. BANK OF ANNISTON. (7 Div. 23.) 


(Supreme Court of Alabama. Nov. 13, 1919, Rehearing Denied 
Jan. 29, 1920.) 


84 Southern Reporter 761. 


2. INSURANCE—ASSIGNMENT OF LIFE POLICY TO PERSON 
HAVING NO INSURABLE INTEREST HELD VALID. 


Assignment of paid-up life policy to person having no insurable inter- 
est held valid in view of validity thereof under laws of state in which it 
was made, 


(For other cases, see Insurance, Dec. Dig. § 122.) 


4. INSURANCE — ASSIGNMENT GOVERNED BY LAWS OF 
STATE WHERE EXECUTED AND WHERE ASSIGNOR RE- 
SIDES. 

Where assignment of life policy was executed in state in which as- 
signor lived, the effect and validity of assignment will be measured by the 
laws of such state. 

(For other cases. see Insurance, Dec, Dig. § 200.) 


5. INSURANCE—ASSIGNMENT BY ASSIGNEE WITHUOT IN- 
SURABLE INTEREST TO ANOTHER WITHOUT SUCH IN- 
TEREST HELD VALID. 


Where assignment of paid-up life policy to person having no insurable 
interest was valid by reason of comity because valid under laws of state 
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in which assignment was made, assignee’s assignment to a bank having no 
insurable interest, as security for payment of loan, was valid; there being 
no special circumstances making the assignment to the bank more against 
public policy than original assignment to assigne. 


(For other cases, see Insurance, Dec. Dig. § 122.) 


j nope from Circuit Court, Calhoun County; Hugh D. Merrill, 
udge. 

Bill by the Mutual Life Insurance Company of New York against 
the First National Bank of Anniston. Charles J. Haase, executor of the 
estate of Julius Saarbach, and Charles Wurtzburger and wife. From the 
decree rendered. defendant First National Bank of Anniston and de- 
fendant Charles J. Haase appeal. Affirmed. 


Each of the respondents answered. The bank claimed under its 
assignment from Wurtzburger and the proceedings it had taken to en- 
force its lien under the assignment on the policy. Wurtzburger having 
died pending the suit, an administrator ad litem answered that Wurtz- 
burger claimed no interest in the policy, having no interest in the life of 
the insured, and that the proceeds of the policy properly belonged to the 
estate of Julius Saarbach. Saarbach’s executor answered, claiming the 
proceeds of the policy and setting up that both transfers were void. The 
chancellor decreed that the funds arising from the policy were the proper- 
ty of the First National Bank, 


Weakly & Rice, of Birmingham, for appellants. 
Knox. Acker, Dixon & Sterne, of Anniston, for appellee. 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD v. KEEFE 
et al. (6 Div. 958.) 


(Supreme Court of Alabama. January 15, 1920. Rehearing Denied 
February 5, 1920.) 


84 Southern Reporter 810 


5. INSURANCE—EVIDENCE RELATING TO REINSTATEMENT 
OF INSURED ADMISSIBLE IN ACTION ON BENEFIT CER- 
TIFICATE. 

In an action on a benefit certificate in which issue was the good health 
of insured at time of reinstatement, all the papers pertaining to the re- 
instatement, as well as the advice given him by an officer of the local 
camp of his reinstatement, were admissible in evidence, 

(For other cases, see Insurance, Dec. Dig. § 818[3]. 


6. INSURANCE—CERTIFICATE OF CAMP PHYSICIAN AS TO 

GOOD HEALTH ADMISSIBLE. 

In an action on a benefit certificate in which issue was good health 
of insured at time of reinstatement, certificate of camp physician as to 
his health was admissibe in evidence; such certificate being required by 
constitution and by-laws of order. 

(For other cases, see Insurance, Dec. Dig. § 818[3]. 
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7. INSURANCE—WHAT DOCTOR TOLD INSURED NOT AD- 

MISSIBLE ON ISSUE OF GOOD HEALTH. : 

In an action on benefit certificate in which issue was good health of 
insured at time of reinstatement objection to question to physician who 
examined insured as to whether he told insured what was the matter with 
him was properly sustained. 


(For other cases, see Insurance, Dec. Dig. § 818[3]. 


8. INSURANCE—ON ISSUE OF GOOD HEALTH, THAT BRO- 
THER HAD TUBERCULOSIS INADMISSIBLE. 
In an action on benefit certificate in which issue was good health of 
insured at time of reinstatement, evidence that brother of insured had tu- 
berculosis about the time of the reinstatement was inadmissible. 


(For other cases, see Insurance, Dec. Dig. § 818[3]. 


Appeal from Circuit Court, Jefferson County; H. A. Sharpe, Judge. 

Action by Fred Keefe and another against the Sovereign Camp, 
Woodmen of the World, for a beneficiary certificate issued on the life of 
Will Keefe and payable to plaintiffs. Judgment for plaintiffs, and defend- 
ant appeals. Affirmed. 


C, H. Roquemore, of Montgomery, for appellant. 
Hugh H. Ellis, of Birmingham, for appellees. 


HOME LIFE & ACCIDENT CO. v. COMPTON. (No. 75.) 
(Supreme Court of Arkansas. June 21, 1920.) 
222 Southwestern Reporter 1063 


INSURANCE — DELIVERY OF POLICY TO INSURED’S WIFE 

HELD COMPLIANCE WITH “DELIVERY” CLAUSE. 

Delivery of life policy by insurer to wife of insured in keeping with 
his instructions held a delivery within meaning of delivery clause, test 
of delivery not being Whether policy was deposited with insured, but 
whether it passed intentionally out of insurer’s control into that of insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Delivery. , 


Appeal from Cirucuit Court, Independence County; Dene H, Coleman, 
Judge. 
Suit by Susie Compton against the Home Life & Accident Company. 
From judgment for plaintiff, defendant appeals. Affirmed. 


T. D. Wynne. of Fordyce, for appellant. 
S. M. Bone, of Batesville, for appellee. 
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ROYAL NEIGHBORS OF AMERICA v. McCULLAR et al. (No. 52,) 


(Supreme Court of Arkansas. June 14, 1920.) 
222 Southwestern Reporter 708 . 


1, INSURANCE—PAYMENT OF PREMIUM FOR JURY. 


In an action on benefit certificate, held, on the evidence, that whether 
the certificate had been invalidated by failure to pay a premium was for 
the jury. 


(For other cases, see Insurance, Dec. Dig. 825[2].) 


Appeal from Circuit Court, Craighead County; R. H. Dudley, Judge. 

Suit by Elmo McCullar and others against the Royal Neighbors of 
America. From judgment for plaintiffs, defendant appeals. Reversed 
and remanded. 


Hawthorne & Hawthorne, of Jonesboro, for appellant. 
Lam» & Frierson, of Jonesboro, for appellees. 


SECURITY LIFE INS. CO. OF AMERICA y. BATES. (No. 36.) 


(Supreme Court of Arkansas. June 7, 1920. Rehearing Denied July 5. 
1920.) 


222 Southwestern Reporter, 740. 


4. INSURANCE -- EVIDENCE HELD TO JUSTIFY FINDING 
AGENT HAD AUTHGRiTY 70 RECEIVE APUYLICATION RE 
LATIVE TO MILITARY SERVICE. 

In an action on a life policy, issued to one subsequently killed in bat- 
tle in France, evidence held to justify trial court in find-ny that agent 
who wrote policy was general agent of company in the pir: velar town, 
and possessed at least apparent a.thority to receive appl sation for per- 
mit to enlist in the army and go over seas, given him by insured’s broth- 
ers, and to accept it. 


(For other cases, see Insurance, Dec Dig. § 92.) 


5. INSURANCE — EVIDENCE HELD TO JUSTIFY FINDING 
AGENT HAD AUTHORITY TO ACCEPT IN PARTICULAR 
FORM APPLICATION FOR PERMIT TO ENLIST. 


In an action on life policy, issued to one subsequently killed in bat- 
tle in the France, evidence held to justify finding by trial court that in- 
surer’s general agent in town had authority to accept, in form in which it 
is presented to him by insured’s brothers, application for permit to en- 
list and to go overseas, and that the brothers were justified in relying 
on his promise to attend to the matter of getting a permit. 


(For other cases, see Insurance, Dec Dig. § 92.) 
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€. INSURANCE—ARRANGEMENT BY INSURED FOR PAYMENT 

OF PREMIUMS THROUGH FIRM OF WHICH. INSURER’S 

AGENT WAS CREDIT MAN SUFFICIENT, 

Where agent of life insurer agreed with insured and his ‘eetbile that 
while insured was in military service he would take care of premiums by 
advancing them from funds of firm for which he was credit man, and 
charging insured and his brothers on firm’s books, both insured and his 
brothers were justified in believing agent would pay premium when it fell 
due, together with an additional premium under a war risk clause, and, 
insured having been killed in battle, insurer cannot defend for nonpay- 
ment of extra premium. 


(For other cases, see Insurance, Dec, Dig. § 361.) 


Appeal from Circuit Court, Yell County; A. B. Priddy, Judge. 


Suit by Amos B. Bates, administrator of Alvin S. Bates, against the 
Security Life Insurance Company of America. From a judgment for 
plaintiff, defendant appeals. Affirmed. 


F. W. Bull, of Chicago, Ill, and T. E. Helm, of Little Rock, for ap- 
pellant. 


J. B. Crownover, of Dardanelle, for appellee. 


SOUTHERN MUT. LIFE INS. CO. v. PERRY. (No. 64.) 
(Supreme Court of Arkansas. June 21, 1920.) 
222 Southwestern Reporter 1067 


1. INSURANCE—BURDEN ON PLAINTIFF TO SHOW RIGHT 
TO RECOVER. 


The burden was on plaintiff to prove that she was entitled to recover 
under a policy of insurance. 


(For other cases, see Insurance, Dec. Dig, § 646[1].) 


2. INSURANCE — EVIDENCE HELD TO SHOW PLAINTIFF 
PAID PREMIUMS ON POLICY OF COUSIN. 


In an action on a policy of insurance, evidence held to show that plain- 
tiff paid the premiums on the policy in controversy, and that she was the 
cousin of insured. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


3. INSURANCE — POLICY ON LIFE OF COUSIN ON WHOM 
PLAINTIFF NOT DEPENDENT VOID AS WAGERING CON- 
TRACT. 

Plaintiff’s policy on the life of her cousin, upon whom she was not 
dependent, while she was without reasonable grounds to expect that the 
cousin would support or aid her in any way, was void as a wagering con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 119.) 
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Appeal from Circuit Court, Pulaski County; Guy. Fulk, Judge. 

Action by Ida Perry against the Southern Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, and 
cause dismissed. 


C. P. Harnwell, of Little Rock, for appellant, 
S. A. Jones and Carmichael & Brooks, all of Little Rock, for appellee. 


SOVEREIGN CAMP WOODMEN =? THE WORLD v. ARTHUR. 
(No. 405.) 


(Supreme Court of Arkansas. May 17, 1920. On Rehearing, June 21, 1920.) 
222 Southwestern Reporter 729 


1. INSURANCE—CONSTITUTION OF FRATERNAL BENEFIT 
ASSOCIATION SUSPENDING MEMBER FOR ENGAGING IN 
HAZARDOUS OCCUPATION SELF-EXECUTING. 

Provision of constitution of fraternal benefit association, made part 
of benefit certificate, that if a member engages in a hazardous occupa- 
tion without notifying the clerk and paying increased dues he “shall stand 
suspended and his benefit certificate be null and void,” is self-executing, 


(For other cases, see Insurance, Dec. Dig. § 756[1].) 


2. INSURANCE—MEMBER OF FRATERNAL ASSOCIATION EN- 
GAGING IN HAZARDOUS OCCUPATION HELD NOT IN 
GOOD STANDING. 

A member of a fraternal benefit association, being by provision of its 
constitution suspended and his benefit certificate null and void because of 
his engaging in a hazardous occupation without notice to the clerk and 
without payment of increased dues, was not a member in good standing 
at the time of his death, and his certificate had not been in force for five 
consecutive years ne preceding his death, within the incontest- 
ability clause. 

(For other cases, see Insurance, Dec. Dig. 755[1].) 


On Rehearing. 

3. INSURANCE—A “MINE” WITHIN ASSOCIATION’S CONSTI- 
TUTION DECLARING HAZARDOUS OCCUPATIONS, HELD 
NOT AN OPEN WORKING. 

Within fraternal benefit association’s constitution declaring engaged 
in hazardous occupations, requiring payment of increased assessments, 
structural iron workers, circus riders, trapeze performers, those engaged 
in the actual operation of railway trains, employees in electric current 
generating plants, enlisted men in the army and navy, and “those employed 
in mines,” “‘mine” is used in its primary and restricted sense of an under- ; 
ground excavation for getting out minerals, and does not include open 
workings, like a bauxite mine, operation of which is like quarrying stone 
found just beneath the surface. 

(For other cases, see Insurance, Dec. Dig. § 748.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Mine.) 


Smith, J., dissenting. 
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Appeal from Circuit Court, Faulkner County. George W, Clark, Judge. 


Action by Harriet A. Arthur against the Sovereign Camp Woodmen 
of the World. Judgment for plaintiff, and defendant appeals. Affirmed. 


T. E. Helm and Gardner K. Oliphant, both of Little Rock, for appel- 
lant. 


R. W. Robbins, of Canway, for appellee, 


BARGANIER v. KNIGHTS OF THE MACCABEES OF THE 
WORLD. (No. 22813.) 


(Supreme Court of Louisiana. May 31, 1920.) 
85 Southern Reporter 57 


(Syllabus by Editorial Staff.) 


INSURANCE—ACCEPTANCE OF DUES BY OFFICER OF SUB- 
ORDINATE LODGE SUBSEQUENT TO MEMBER’S DEFAULT 
HELD NOT TO ESTOP PRINCIPAL LODGE FROM ASSERT- 
ING THAT MEMBER WAS SUSPENDED AT TIME OF DEATH. 
Where constitution of fraternal organization provided that member 

should be suspended without notice on failure to pay dues during the 

month for which they are due, that officer of subordinate lodge was not 
authorized to accept dues from suspended member, who had not com- 
plied with requirements for reinstatement, and that the subordinate lodge 
and its officers should be agents of the members, and not the principal 
lodge, the acceptance by officer of subordinate lodge of dues from member 
who had defaulted, and who had not heen reinstated, did not estop the 
principal lodge from asserting that member was suspended at time of his 
death, in view of Act No. 256 of 1912, § 20. 
(For other cases, see Insurance, Dec. Dig. § 755[5].) 


/ 


Appeal from Second Judicial District Court, Parish of Webster; John 
N. Sandlin, Judge. 

Action by Mrs. Maude: Mabel Barganier against the Knights of the 
Maccabees of the World. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


L. K. Watkins, of Minden, for appellant. 


A. J. Calhoun, of Memphis, Tenn., and Drew & Drew, of Minden (D. 
D. Aiken, of Flint, Mich,, of counsel), for appellee. 
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MOSES v. RAWLINS. (No. 15998.) 
(St. Louis Court of Appeals. Missouri. June 8, 1920.) 
222 Southwestern Reporter 865 


1. INSURANCE—MEMBER NOT IN “GOOD STANDING” AFTER 
FAILURE TO PAY DUES; APPLICATION OF OVERPAY+ 
MENT TO DILINQUENT DUES HELD NOT A WAIVER. 


“ 


Where by-laws of fraternal benefit organization provided. that “a 
member refusing or neglecting to pay his dues 6 months in advance in full 
is not in good standing 60 days after the first day of the semiannual per- 
iod for which the amount is due,” a member was not in “good standing” 
after failure to pay dues within first 60 days of period for which they were 
due, though the organization had applied an overpayment of assessments 
in part payment of delinquent dues; the application of overpayment not 
constituting a waiver of the forfeiture. 

(For other cases, see Insurance, Dec. Dig. §§ 750, 751[3].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Good Standing.) 


2. INSURANCE — LETTER ADVISING MEMBER OF DELIN- 
QUENCIES AND OPPORTUNITY FOR READMISSION HELD 
NOT A WAIVER. 4 
Where by-laws of fraternal benefit association provided for readmis- 

sion or delinquent members or those who forfeit their membership, the 

writing of letters to delinquent member without knowledge that he had 

died, advising him of his delinquency and urging him to comply with re- 

quirements necessary to readmission, held not a waiver of forfeiture. 
(For other cases, see Insurance, Dec. Dig. § 755[3].) 


3. INSURANCE—RETAINING OF OVERPAYMENT OF ASSESS- 
MENTS NOT A WAIVER OF FORFEITURE. 


In an-action on a death benéfit certificate, the society, by retaining 
overpayment of assessments, did not waive forfeiture, where it had tender- 
ed back the overpayment. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from St. Louis Circuit Court; Rhodes E. Cave, Judge. 
“Not to be officially published.” 


Suit by Polly Moses against C. B. Rawlins, as general secretary and 
treasurer Of a voluntary association known as the Order of Railway Tel- 
egraphers. Judgment for defendant, and plaintiff appeals. Affirmed. 


Frederick H. Bacon, of St. Louis, for appellant. 
William S. Campbell, of St. Louis, for respondent. 
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GRAND LODGE, A. O. U. W. OF NEBRASKA, v. ANCIENT ORDER 
OF UNITED WORKMEN TEMPLE. ASS'N et al. (No, 20887.) 


(Supreme Court of Nebraska. June 7, 1920.), 
178 Northwestern Reporter 221 


(Syllabus by the Court.) 
INSURANCE—CHARTER OF SUBORDINATE LODGE AS INTER- 

PRETED BY BY-LAW OF SUPERIOR BODY HELD NOT TO 

FORFEIT LODGE’S FUNDS ON ITS DISSOLUTION. 

A provision in the charter of a subordinate organization of a fratern- 
al beneficiary society that in case of dissolution or forfeiture of charter 
“all property, money, books, and papers shall become the property” of 
the superior body will not be held to work a forfeiture of a fund raised 
by the subordinate organization for the conduct of its local work, known 
as the “general fund,” or of property purchased with such fund for purely 
local advantage, where the by-laws of the superior body provide that in 
the event of suspension or dissolution it shall be-the duty of the subordin- 
ate organization to deliver to a named officer of the superior body “all its 
funds, except its library, furniture, and general fund” The by-laws in 
such case will be construed as interpretative of the provision in the 
charter. 


(For other cases, see Insurance, Dec. Dig. § 697.) 


Appeal from District Court, Douglas Council; Troup, Judge. 

Action by the Grand Lodge of the Ancient Order of United Work- 
men of Nebraska against the Ancient Order of United Workmen Temple 
nah and others. Judgment for defendants, and plaintiff appeals. 

rmed. 


Nelson C. Pratt, of Omaha (E. J. Lambe and John Stevens, both of 
Beaver City, and Edward F. Leary, of Omaha, of counsel), for appellant, 
Byron G.: Burbank, of Omaha, for appellees. 


BROTHERHOOD OF AMERICAN YEOMEN v. FARMERS’ EQUITY 
STATE BANK OF MANDAN. 


(Supreme Court of North Dakota. June 7, 1920. Rehearing Denied 
June 19, 1920.) 


178 Northwestern: Reporter 285 


(Syllabus by the Court.) 

1. INSURANCE—PRINCIPAL CANNOT DISAFFIRM AGENT’S 
AUTHORITY AND STILL RETAIN BENEFIT OF HIS ACTS. 
Where a principal admits the agency of one who executes a promissory 

demand note, and signs his and the principal’s name thereon, and in. such 

a way that the relation of principal and agent appears upon the face. of 

the note, the note being given to a bank for a loan, and the money. is: ad- 

vanced theron, and paid over by the: agent: to the principalj.and the princi- 
pal thereafter denies the authority. of the agent to thus. execute the note, 
Vol. LVI—29. 
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such principal is in no position to claim the right to retain the money 
it received upon the note, while denying liability thereon. It cannot dis- 
affirm the authority of the agent to make the contract, and at the same 
time retain the benefit of his unauthorized act. 


(For other cases, see Insurance, Dec. Dig. § 695.) 
Christianson, C. J., dissenting. 


Appeal from District Court, Morton County; J. M. Hanley, Judge. 

Action by the Brotherhood of American Yeomen against the Farmers’ 
Equity State Bank of Mandan. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded. 


Nuchols & Kelsch, of Mandan, for appellant. 
L. H. Connolly, of Mandan, for respondent. 


BROWN v. LIFE INS. CO. OF VIRGINIA. (No. 10464.) 
(Supreme Court of South Carolina. June 28, 1920.) 
103 Southeastern Reporter 555 


INSURANCE—BENEFICIARY NOT BOUND BY SUBSEQUENT 
AGREEMENT BETWEEN INSURED AND INSURER. 
Insured and insurer could not impair the rights of beneficiary by a 

subsequent contract, and the latter was not bound by a4 clause in a premi- 

um note to the effect that failure to pay the note when due would render 
the policy ipso facto null and void, although insured had reserved the 
right to change the beneficiary, 


(For other cases, see Insurance, Dec. Dig. § 586.) 


Appeal from Richland County Court; M. S. Whaley, Judge. 
Action by Anna C. Brown against the Life Insurance Company of 
Virginia. Judgment for plaintiff, and defendant appeals. Affirmed. 
> 


Barron, McKay, Frierson & McCants, of Columbia, for appellant. 
E. A. Blackwell and R. Y. Kibler, both of Columbia, for respondent. 


~~ 


TAFF v. SMITH. (No. 10456.) 
(Supreme Court of South Carolina. June 28, 1920.) 
103 Southeastern Reporter, 551, 


1. INSURANCE—RIGHTS OF BENEFICIARY VESTS ON ENTRY 

INTO CONTRACT. 

The rights of a beneficiary under a life insurance policy become 
vested as soon as the insurer and the insured enter into the contract, and 
are not subject to be divested unless there is a strict compliance with the 
requirements of the policy in such respect. 


(For other cases, see Insurance, Dec. Dig. § 586.) 
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2. INSURANCE — INSURER AND INSURED CANNOT WAIVE 
RIGHTS OF BENEFICIARY. 


When a beneficiary is named in a policy, he is as much entitled to 
rely upon its provisions for the protection of his rights as the insured 
or the insurer, and neither of them can waive the rights of the beneficiary, 


(For other cases, see Insurance, Dec. Dig. § 586.) 


8 INSURANCE — ORIGINAL BENEFICIARY COULD NOT IN 
EQUITY CLAIM PROCEEDS OF POLICY WHERE CHANGE 
OF BENEFICIARY WAS PREVENTED BY OWN WRONGFUL 
ACT. 

Where beneficiary under a life insurance policy refused to surrender 
the policy, which was in her possession, when insured desired to have the 
beneficiary changed, and the insured gave the insurer written notice of a 
desire to change the beneficiary, and insurer refused to do so because 
the change must be indorsed on the policy, the new beneficiary had an 
equitable right to the proceeds of the policy which would prevail over 
the first beneficiary’s legal title. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Common Pleas Circuit Court of Greenville County; 
James E. Peurifoy, Judge. 

Action by Mrs. E. A. Taff against Mildred C. Smith and another. 
Judgment for plaintiff, and the named defendant appeals. Affirmed. 


Bonham & Price, of Greenville, for appellant. 
Cothran, Dean & Cothran, of Greenville, for respondent, 


PRUDENTIAL LIFE INS. CO. OF TEXAS v. PEARSON. 
(No. 159-3145.) 


(Commission of Appeals of Texas, Section B. May 26, 1920.) 
222 Southwestern Reporter, 967, 


1. INSURANCE—NOTE SECURED BY DEED OF TRUST ACCEPT- 
ED BY INSURANCE COMPANY IN PAYMENT FOR STOCK 
“PROPERTY ACTUALLY RECEIVED.” 


Note of subscriber to corporate stock in an insurance company, se- 
cured by valid deed of trust on real estate to which the subscriber has 
title, accepted by the corporation in payment for the stock, is “property 
actually received” within the meaning of Const. art. 12, § 6. 

(For other cases, see Insurance, Dec. Dig. § 33.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Actually Receive.) 


Error to Court of Civil Appeals of Seventh Supreme Judicial Dis- 
trict. 

Suit by H. S. Pearson against the Prudential Life Insurance Com- 
pany of Texas. To review decree for plaintiff, defendant brought error 
in the Court of Civil Appeals, which affirmed (188 S. W. 513), and de- 
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fendant brings error, Judgment of the district court and Court. of Civil 
Appeals reversed, and cause remanded to the district court on recom- 
mendation of the Commission of Appeals. 


Jas: A. King, of Austin, Mathes & Williams, of Plainview, and Mil- 
ton H. West, of Brownsville, for plaintiff in error. 

L. R. Pearson, of Ranger, and C. D. Russell, of Plainview, for de- 
fendant. in error. 


ILLINOIS BANKERS’ LIFE ASS’N v. FLOYD. (No. 133-3027.) 
(Commission of Appeals of Texas, Section B. June 9, 1920.) 
222 Southwestern Reporter, 967. 


1. INSURANCE — NOTICE OF DEATH PRESUMED WHERE 
FAILURE TO GIVE NOTICE NOT PLEADED. 
In an action on a life insurance policy, where insurer has not pleaded 
failure to give notice of death of insured, it will be presumed that such 
notice was given, in view of Rev. St. 1911, art. 5714. 


(For other cases, see Insurance, Dec. Dig, § 640[4].) 


2. INSURANCE—PROOF OF DEATH NOT REQUIRED WHERE 
INSURER DENIES LIABILITY. 


Where insurer denied all liability beyond the amount paid it, proof 
of death was not required, and would have been a useless formality. 
(For other cases, see Insurance, Dee. Dig. § 559[2].) 


4. INSURANCE — THAT INSURED DIED BY HIS OWN HAND 
HELD SUFFICIENT ALLEGATION OF SUICIDE. 
In an action on a life insurance policy, an allegation by defendant 
that insured “died by his own hand” held equivalent to alleging that he 
intentionally took his own life. 


(For other cases, see Insurance, Dec. Dig. § 640[3].) 


5. INSURANCE — SUICIDE FORFEITS POLICY, NOTWITH- 
STANDING INSURED MORALLY IRRESPONSIBLE. 


An insurance policy containing a suicide clause is forfeited by the 
suicide of insured, notwithstanding that his mind was impaired to. the 
extent that he was not morally responsible for his act, 


(For other cases, see Insurance, Dec. Dig. § 446.) 


7. INSURANCE—ANSWER DENYING LIABILITY, EXCEPT FOR 
STATED AMOUNT, HELD GOOD ON DEMURRER. 


In an action of a life insurance policy containing a suicide clause, 
where it appeared that insured had committed suicide 33 days after the 
issuance. of the policy, an answer denying liability for the face of the 
policy and admitting liability for repayment of all insurer had received 
from insured, with tender of such amount, held good on general demur- 
rer. 


(For other cases, see Insurance, Dec. Dig. § 640[3].): 
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8 INSURANCE — AMOUNT PAYABLE UNDER POLICY ‘HELD 
VALIDLY REDUCED BY PROVISION “PROMISING A BEN- 
EFIT.” 


Under Rev. St. 1911, art. 4742, forbidding provision for any mode ‘of 
settlement at maturity of an insurance policy of less value than the face 
of the policy, except that a company may issue a policy “promissory a 
benefit less than the full benefit’’ in case of insured’s suicide, a policy 
provision was sufficient, as “promising a benefit,” to validly reduce the 
amount payable under the’policy, where the policy provided for payment 
“of the contribution to the mortuary fund,” in case suicide. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


10. INSURANCE — PLAINTIFF HELD ENTITLED TO AMOUNT 
TENDERED BY COMPANY. 


Where, although plaintiff in action on insurance policy did not pray 
in the alternative or otherwise for recovery of the lesser ‘amount for 
which the insurance company admitted liability, yet a ground of her ‘mo- 
tion for new trial was alleged error of the trial court in mot rendering 
judgment for her for that amount, judgment should have been rendered 
for her for such amount. 


(For other cases, see Insurance, Dec. Dig, § 672.) 


Error to Court of Civil Appeals of Seventh Supreme Judicial ‘Dis- 
trict, > 
Action by Lula Viola Floyd against the Illinois Bankers’ Life ‘As- 
sociation. A judgment for defendant was reversed by the Court of Civil 
Appeals (192 S. W. 607), and defendant brings error. ‘Reversed and 
rendered. ‘ 


Pat M. Neff and J. N. Gallagher, both of Waco, for plaintiff :in error. 
Paul Steed, of Stephenville, and Bean & Kleet, of Lubbock, ‘for de- 
fendant in error. 


TEED v. BROTHERHOOD OF AMERICAN YEOMEN. (No. 15655.) 
(Supreme Court of Washington. June 29, 1920.) 
190 Pacific Reporter, 1005. 


1. INSURANCE—WIFE’S INTEREST IN HUSBAND'S LIFE DOES 

NOT EXPIRE ON DIVORCE. 

Where a wife has an insurable interest in her husband’s life .at the 
time he assigns to her a policy of insurance, the existence of an insura- 
ble interest at maturity of the policy is unnecessary, and her interest does 
not expire upon procurement of divorce. 


(For other cases, see Insurance, Dec. Dig. § 123.) 


2. INSURANCE — WIFE’S STATUS AS ONE ENTITLED TO BE 
NAMED AS BENEFICIARY REMAINED WITH HER. 


Where a wife was entitled, under the laws, to be named as beneficiary 
in her husband’s benefit certificate, her status ‘remained to her thereafter. 


(For other cases, see Insurance, Dec, Dig. § 770.) 
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4. INSURANCE—STATUTE CONFINING DEATH BENEFIT TO 
WIFE NOT RETROSPECTIVE. 


Rem. Code 1915, § 6059—211, providing that the payment of a death 
benefit by a mutual benefit society shall be confined to the wife of the 
member, held not to operate retrospectively to deprive of her rights un- 
der the certificate the divorced wife of a member named as beneficiary. 


(For other cases, see Insurance, Dec, Dig. § 770.) 


5. INSURANCE — BENEFIT SOCIETY ESTOPPED TO RAISE 
oa WHETHER WIFE ENTITLED TO RECEIVE 
BENEFIT. 


Mutual benefit society whose local officers, on divorce of a member, 
notified him and his former wife that it was not necessary to change the 
beneficiary of the husband’s benefit certifiicate to their grandson, and 
advised them to keep on paying premiums, which they did, held estopped 
to raise the question whether the wife after her divorce, under Rem. 
Code 1915, § 6059—211, was entitled to receive benefits. 


(For other cases, see Insurance, Dec, Dig. § 770.) 


6. INSURANCE—LIMITATION OF TIME FOR ACTION WITH- 
OUT APPLICATION WHERE DEATH NOT KNOWN. 
Provision of benefit certificate that no action could be maintained un- 

less brought within year of death of member held without application to 

case where death of member was not known to the beneficiary or the 
society within the year; the certificate being kept alive by regular pay- 
ment of dues. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

Department 2. ; 

Appeal from Superior Court, King County; A, W. Frater, Judge. 

Action by Minnie Teed against the Brotherhood of American Yeo- 


men, a corporation. From judgment for plaintiff, defendant appeals. 
Affirmed. 


John D. Denison, of Des Moines, Iowa, and Grass & Horr, of Seat- 
tle, for appellant. 
Gay & Griffin, of Seattle, for respondent. 


EDWARDS v. MASONIC MUT, LIFE ASS’N. (No. 3986.) 
(Supreme Court of Appeals of West Virginia. May 4, 1920. Rehearing 
Denied July 9, 1920.) 

103 Southeastern Reporter, 454. 


(Syllabus by the Court.) 
1. INSURANCE—IT MAY BE ASSUMED THAT AGENTS HAVE 
GREATER KNOWLEDGE AS TO CONSTRUCTION OF CON- 
TRACTS THAN OTHERS. 


From the necessity of the case insurance companies deal with the 
public through agents, and in such dealings it is reasonable to assume that 
such agents possess fuller and more complete knowledge as to the inter- 
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pretation placed upon their contracts by the company than those not con- 
nected therewith. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


2. INSURANCE — INSURER IS ESTOPPED TO. DENY THAT 
CLAUSE OF POLICY DOES NOT MEAN WHAT ITS AGENT 
REPRESENTED IT TO MEAN. 


Where a clause, attached to an insurance policy, is by any reasonable 
construction to any extent ambiguous, and the agent of the company soli- 
citing the insurance represents to one applying for such insurance that 
the company construes such clause to have a certain meaning not incon- 
sistent with the language used, and the party so solicited accepts such 
insurance, relying upon the interpretation placed upon the language by 
the agent being the one adopted by the company, the company will, after 
a loss has accrued under such policy, be estopped to deny that the clause 
does not mean what its agent represented it to mean. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


Error to Circuit Court, McDowell County, 

Action by John W. Edwards, administrator of Frank C. Edwards, 
deceased, against the Masonic Mutual Life Association. Verdict for 
plaintiff was set aside, and he brings error. Reversed, verdict reinstated, 
and judgment rendered thereon for plaintiff. 


Anderson, Strother, Hughes & Curd, of Welch, for plaintiff in error. 
James P. Schick, of Washington, D. C., and W. K. Cowden, of 
Huntington, for defendant in error. 


CLUNE v, CATHOLIC ORDER OF FORESTERS. 
(Supreme Court of Wisconsin. June 23, 1920.) 
178 Northwestern Reporter 243 


1. INSURANCE — FORFEITURE FOR CHANGE OF OCCUPA- 
TION WAIVED BY RECEIPT OF DUES. 


Where a member of beneficial order, without obtaining a permit 
from the order, went into a business which was a “hazardous risk” under 
the rules of the order, paying, on account of such occupation, double 
monthly dues, as he would have been required to do in case he secured 
a permit, such overpayments during the time he had no permit would not 
have operated to prevent a forfeiture of the contract, because of his hav- 
ing no permit, had the order insisted upon it; but the order, by receiving 
such payments knowing the facts, waived the forfeiture. 


(For other cases, see Insurance. Dec. Dig. § 755[4].) 


2. INSURANCE—BENEFICIAL ORDER BOUND TO ACCOUNT 
FOR OVERPAYMENTS OF DUES AND APPLY THEM TO 
PREVENT FORFEITURE. 


Although beneficial order, by receiving, for a period of six months, 
double monthly dues paid by a member on account of his going into a 
business which was a “hazardous risk” under the rules of the order, waiv- 
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ed its right to forfeit the contract because the member had not, in addi- 
tion to paying double dues, secured the order’s permit to engage in such 
business, yet, since under the rules of the order he was ‘required to pay 
such double dues only from the time the permit was granted him, he over- 
paid during such six months, and the order could not insist upon retaining 
such overpayments, they having been made under a mistake of fact, and 
was bound to account for them and apply them, to prevent a forfeiture, 
upon subsequent monthly payments until exhausted. 


(For other case, see Insurance, Dec. Dig. § 753[1].) 


3. INSURANCE — DUES NEED NOT BE TENDERED AFTER 
MEMBER IS TOLD THAT HE IS NO LONGER A MEMBER. 


Where, a member of.a beneficial order was notified of his suspension, 
dues were tendered until plaintiff, his wife, was informed by the order 
that he was no longer a member, from that time she was under no duty to 
tender further dues. : 


(For other cases, see Insurance, Dec. Dig. § 747.) 


j Appeal from Circuit Court, Calumet County; George W. Burnell, 
udge. 

Action by Harriet Clune against the Catholic Order of Foresters, 
From judgment for plaintiff, defendant appeals. Affirmed. 


Action upon a benefit certificate for $2,000 issued by the defendant 
order in 1901 to the deceased husband of plaintiff. 


The defense was that in May, 1916, the deceased was lawfully sus- 
pended from the order because of nonpayment of his March, 1916, dues, 
and that he had never been reinstated. The trial court took an account- 
ing of payments made by the deceased almost from the time of the issu- 
ance of the certificate until his death, so far as the books of the company 
would permit, and found that in March, 1916, the deceased has overpaid 
the order sufficiently to carry him many months’ beyond the time of his 
suspension. The court also found that during almost the whole life of the 
certificate the deceased had paid when long in arrears without any intima- 
tion that by so doing he had incurred any suspension, and held the order 
estopped from claiming a forfeiture even if the March, 1916, dues were 
not paid. Judgment for $2,000, less $28.15 due the order, was entered in 
favor of plaintiff, and the defendant appealed.’ 


Morgan & Benton, of Appelton (Edmund S. Cummings, of Chicago, 
Ill, of pst for appellant. 


Leo P, Fox, of Chilton, for respondent. 
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MONTAGUE v. NORTHWESTERN MUT. LIFE INS. CO. (MON- 
TAGUE, INTERPLEADER.,) 


(Supreme Court of Wisconsin. July 3, 1920.) 
178 Northwestern Reporter 455 


2. INSURANCE—EVIDENCE HELD TO SHOW THAT REQUEST 
FOR OPTION SETTLEMENT HAD NOT BEEN REVOKED AT 
TIME OF INSURED’S DEATH. 


In action on endowment policy, involving issue of whether proceeds 
were payable in one lump sum or by installment under an option clause, 
evidence held to support finding that request for option settlement 'was not 
revoked by change of beneficiaries made necessary when insured secured 
loan on policy, and ‘that it was in full force on insured’s death after re- 
instatement of original beneficiaries. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from La Crosse County Court; E. C. Higbee, Judge. 

Action by Wallace R. Montague, Jr., against the Northwestern Mutual 
Life Insurance Company, in which Theodore G. Montague was inter- 
pleaded. Judgment of dismissal, and plaintiff appeals. Affirmed. 


Winter, Morris, Esch & Holmes, of La Crosse, for appellant. 
George Lines and Sam T. Swanson, both of Milwaukee, for respond- 


ent. 
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FIRE, TORNADO, ETC. 


FARMERS’ MUT. FIRE INS. CO. OF LAPORTE COUNTY, IND., 
v. OLSON. (No. 10442.) 


(Appellate Court of Indiana, Division No. 2. June 25, 1920.) 
127 Northeastern Reporter 848. 


1. INSURANCE—FIRE POLICY INVALIDATED BY BREACH OF 

CONDITION AS TO TRANSFER OF TITLE. 

Fire policy, stipulating against sale, conveyance, or change in the 
interest of the parties, held invalidated before loss by insured’s executing 
contract of sale under which purchase money and note secured by 
mortgage were deposited with a third person, to be held by him for the 
purchaser until deed was furnished by insured, possession having given 
been up by insured before loss. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 


2. INSURANCE—FIRE POLCY AN ENTIRETY AFFECTED AS TO 
PERSONALITY BY BREACH OF CONDITION AS TO 
REALTY. : 


Where real property and personal property therein was so situated that 
the risk upon the dwelling could not be affected without affecting the risk 
upon the items of personalty, fire policy on both was entire and indivisible, 
and the breach of one of its conditions, prohibiting sale of the realty, af- 
fected the whole policy as to the personalty also. ° 


(For other cases, see Insurance, Dec. Dig. §§ 179, 309.) 


Appeal from Circuit Court, Laporte County; Janes F. Gallaher, Judge. 

Action by Oscar E. Olson against the Farmers’ Mutual Fire Company 
of Laporte County, Ind. From judgment for plaintiff, defendant appeals. 
Reversed with instructions to grant new trial. 


Frank E. Osborn, Lee L. Osborn, and Kenneth D. Osborn, all of 
Laporte, for appellant. 

H. W. Sallwasser, Darrow & Rowley, and John B. Dilworth, all of 
Laporte, for appellee. 


Nicnots, J. Action by appellee against appellant on a farmers’ mutu- 
al fire insurance policy to recover damages for loss by reason of the de- 
struction by fire of a frame farm residence and household goods therein. 
There was a trial by jury and a verdict of $450 in favor of appellee. A 
judgment followed the verdict, from which, after motion for a new trial 
was overruled, this appeal is prosecuted. 

The only error relied upon for reversal that is properly assigned is the 
action of the court in overruling the motion for a new trial. By section 
20 of the by-laws of appellant that were made part of the contract of in- 
surance, which contract was made a part of the complaint and was also 
read in evidence provided: 


“Tf without the consent of the company in writing the property insured 
shall be sold or conveyed, or the interest of the parties therein be changed 
in any manner, whether by act of the parties of by the operation of law, 
then in every such case and in either of said events the policy shall cease 
to be in force and effect.” 
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It is claimed by appellant that after policy was issued appellee sold 
the property to one Meyer, and placed such purchaser in possession there- 
of, and that thereby the policy ceased, and became of no force and effect. 
It appears by the answers to interrogatories submitted to the jury that 
appellee and his wife in the year 1917 and prior to April 14, 1917, agreed 
to sell and convey to Henry C. Meyer and wife the real estate upon which 
the house insured under the policy in suit was located. Prior to said 
April 14, 1917, said Meyer and wife agreed to purchase of appellee and 
his wife said real estate, together with the house located thereon at the 
price of $3,800, which was to be paid part cash and part by notes and 
mortgage, the cash payment being $1,800, and the balance of $2,000 was to 
be paid by notes secured by mortgage on said real estate. It was agreed 
between appellee and the said Meyer and wife that appellee and wife 
should make and send to H. H. Keller, secretary of People’s Trust & 
Saving Bank of Laporte, Ind., their deed of coveyance of said property 
for the use of said Meyer and wife when they should deposit with said 
Keller at said bank the price agreed upon for said property, and that said 
Meyer and wife should deposit with said Keller $1,800 in money and their 
notes for $2,000 secured by mortgage upon the property purchased, for the 
use of appellee when he should send to Keller the deed of conveyance for 
said property. Some time prior to said April 14 1917, said appellee sent 
to said Keller a deed of conveyance, signed and acknowledged by himself 
and wife, for the property involved, and prior to April 14, 1917, said 
Meyer left with said Keller $1,800 in money represented by two certifi- 
cates of deposit, payable to the order of appellee and wife, and said Meyer 
and wife’s note for $2,000, secured by mortgage on the property involved. 
Some time after April 14, 1917, and prior to the commencement of this 
suit, said Keller caused to be turned over to appellee the said money notes 
and mortgage, and turned over to said Meyer the said deed of convey- 
ance from appellee and wife, which deed was received and accepted by 
said Meyer and wife. The said Meyer and wife took possession of the 
property involved, including the house insured April 2, 1917, under the 
agreement, theretofore made between themselves and appellee. and his 
wife. Said house was destroyed by fire April 14, 1917. Meyer and wife 
accepted the deed of conveyance from appellee and wife without receiving 
the insurance policy. Appellee as a part of the agreement of sale agreed 
to furnish Meyer and wife an abstract of title for the property involved, 
which appellee left with said Keller, and which said Keller delivered to 
said Meyer on April 27, 1917, that said Meyer accepted the deed of con- 
veyance from appellee and his wife. 

It appears from these answers to interrogatories, which answers are 
fully supported by the evidence: That prior to the fire appellee entered 
into a contract of sale with said Meyer by which Meyer was to deliver the 
purchase price to one Keller for the use of appellee, and that appellee was 
to deliver his deed to said Keller for the use of Meyer. Both of the 
parties complied with this agreement, and Meyer entered into possession of 
the real estate, including the house destroyed by fire, prior to the date of 
the fire. That after the fire both parties accepted the respective instru- 
ments, and appellee the money consideration, without any change in the 
agreement by them theretofore made. 

In the case of Gibb et al. v. Fire Ins. Co., 59 Minn. 267, 61 N. W. 137, 
50 Am. St. Rep. 405, there was a provision in the policy as follows: 

“This entire policy * * * shall be void * * * if any change 
other than by the death of an insured take place in the interest, title, or 
possession of the subject of the insurance.” 

In- that case appellant by the contract of sale in writing sold the 
premises involved to one Kelly for $2,500 subject to a mortgage of $1,200, 
$300 cash and the remainder in installments of $50 every 60 days until paid, 
said Kelly to have possesssion of the premises with an agreement that‘in 


| 
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the event of any default appellant should have possession at his option. 
Kelly entered into possession of the building and premises, and occupied 
the same until the time of the fire without default in payment. It was held 
by the court that there was a breach of the condition of the policy, and 
therefore no right of recovery thereon. The court held, in substance, 
that where the the condition is against any change in the title there is no 
breach, unless there is a change in the legal title; that as long as the in- 
sured retains the legal title and the insurable interest in the premises the 
policy is not voided by transfer of equitable title, but that such principle 
does not apply where the condition is against any change of interest, the 
court holding that the terms “title” and “interest” are not synonymous, 
the word “interest” being broader than the word “title,” and including 
both the legal and equitable rights. Other cases reaching the same result 
are: Wm. Skinner & Sons, etc., Co. v. Houghton, 92 Md. 68, 48 Atl. 85, 
89, 84 Am. St. Rep. 485; Davidson v. Hawkeye Ins. Co., 71 Iowa, 532, 32 N. 
W. 514, 60 Am. Rep. 818; Brickell v. Atlas Assurance Co., 10 Cal. App. 
17, 101 Pac. 16; Gorsh v. Niagara Falls Ins. Co., 68 Misc. Rep. 344, 123 N. 
Y. Supp. 877; Brighton Beach Racing Ass’n v. Home Ins. Co., 113 App. 
Div. 728, 99 N. Y. Supp. 219; Manning v. North British & Mercantile 
Ins. Co., 123 Mo. App. 456, 99 S. W. 1095; Finkbohner v. Glens Falls Ins. 
Co., 6 Cal. App. 379, 92 Pac. 318; Rochester German Ins. Co. v. Monumen- 
tal Saving Ass’n, 107 Va. 701, 60 S. E. 93; Widincamp v. Phcenix Ins. Co.. 
4 Ga. App. 759, 62 S. E. 478; Caldwell v. Va. State Ins. Co., 198 Ala. 211, 
73 South. 466. Vancouver Nat. Bank v. Law Union & Crown Ins. Co. (C. 
C.) 153 Fed. 440. 

In the last case cited the same provision is found as in the case of 
Gibb v. Fire Ins. Co., supra. By the contract of sale it was provided that 
the first party is “to furnish said second party with a complete abstract 
of title to said property showing a perfect title in said first party which title 
is to be passed upon and approved by the attorney of said second party 

* * * said first party is to have not to exceed sixty days to complete 
said abstract and perfect said title and prepare and furnish said warranty 
deed and bill of sale. When said first party perfects his title and makes 
and delivers a good sufficient warranty deed of said real estate and a bill of 
sale conveying and transferring all of said property to said second party 
free from all incumbrance * * * then said second party is to im- 
mediately pay said first party the balance of said purchase price of $4,000 

the second party is to have full possession and control of said 
property from this date and is to conduct and carry on said business.” 
After a full discussion of the question presented by this contract, the court 
held that, under it and under the evidence, the sale was absolute and not 
conditional, that it took effect at once to transfer the equitable title, and 
that as the contract had the effect of violating the condition of the policy 
it relieved the insurance company of all liability thereunder. 

The rule is stated as follws in 14 R. C. L., Insurance, § 297 


“In the absence of any provision on the subject the execution by the 
insured of an executory contract for the sale of the insured premises does 
not void the policy, even under the usual provision voiding the policy on 
an alienation or change of title or interest; the delivery of the deed in es- 
crow or the execution of the contract of sale, possession being retained 
by the vendor does not, according to prevailing veiw, void the policy though 
authority may be found to the contrary. Where, however, possession is 
delivered to the vendee under such a contract there is a change of title 
or interest.” 

[1] Numerous authorities are cited sustaining the principles above 
quoted, In the instant case there was a change of possession on April 2, 
12 days before the fire on April 14th; the purchase money and the note 
secured by mortgage had been deposited with Keller to be held by him 
until the deed was furnished by appellee. Such deed was furnished and 
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delivered to Keller for the use of Meyer, the purchaser. The abstract 
was furnished and delivered to him, although it seems afterward to have 
been destroyed by fire. There was nothing further for appellee or his 
purchaser to do; the conditions were fully complied with 

In 10 R. C. L., Escrows, § 20, the following statement as to when an 
instrument such as a deed in this case becomes Operative is stated: 


“Some courts hold that an escrow does not take effect as a fully 
executed deed until there has been a rightful delivery to the grantee, but 
the more logical position is that upon the happening of the event or the 
performance of the condition upon which manual delivery should be 
made by the depositary to the grantee, although not in fact a physical 
delivery to him, a deed theretofore in éscrow becomes ipso facto the deed 
of the grantee in whom the title vests, and that henceforth the depositary 
who was the holder is regarded as the mere ‘agent or trustee of the 
grantee.” 


Numerous authorities are cited. Applying these principles to the 
case before us we must hold that after the policy was written and before 
the fire there was a change, not only of the interest, but of the title of the 
possession of the real estate, including the dwelling house involved; has 
invalidated the policy. 


(2] We are not unmindful of the holding in the case of Corr v. Mar- 
tin, 37 Ind. App. 655, 77 N. E. 870, that a deed in escrow before delivery 
conveys no title, but this case and the case it cites, Burkam v. Burk, 96 
Ind. 270, 273, are cases in which the deeds held in escrow were being 
held for the performance of conditions, and, of course, the delivery: with- 
out such performance could convey no title. In the case at bar the con- 
ditions which authorized Keller to deliver the deed had been. performed, 
and under such circumstances, as we view the law, Keller was then the 
agent for the grantee, Meyer, for whom, after the conditions were per-. 
formed as aforesaid, he held the deed; but, even if there had been no 
transfer of the legal title because the deed had not yet been delivered by 
Keller to Meyer at the time of the fire, it cannot be successfully claimed 
that Meyer was not the owner of the equitable interest and in possession, 
and therefore that there had been no change of interest or possession. 
We hold that the policy was invalidated, not only as to the: house, but 
as to personal property situated therein, for we must regard the policy 
as entire and indivisible; the property insured was so situated that the risk 
upon the dwelling could not be affected without affecting the risk upon 
the items of personal property. Such being the case, the breach of one 
of the conditions of the policy of necessity affects the entire insurance. 
Phoenix Ins. Co. v. Pickel, 119 Ind. 155, 21 N. E. 546, 12 Am. St. Rep. 
393; Pickel v. Phoenix Ins. Co., 111 Ind. 119, 21 N. E. 898; Havens: v. 
Home Ins. Co., 111 Ind. 90, 12 N. E. 137, 60 Am. Rep. 689; Manchester, 
etc., Assurance Co. v. Glenn, 13 Ind. App. 372, 40 N. E. 926, 41 N. E. 926, 
41 N. E. 847, 55 Am. St. Rep. 225. 

[3] Appellant insists that it should have judgment because of: the 
answers of the jury to the interrogatories propounded, notwithstanding 
the general verdict, but this question is only presented to this court in 
appellant’s motion for a new trial. It has been many times held: that 
the inconsistency of ‘the special findings with the general verdict. is: not 
a cause for retrial. Cleveland, etc., R. Co. v. Miller, 165 Ind. 381, 74; N. 
E, 509. Other questions are presented, but, in view of the conclusion 
which we have reached in this case, we deem it wholly unnecessary to con- 
sider them. The judgment is reversed, with instructions to the trial court 
to grant a new trial. 
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EIKELBERGER v. INSURANCE CO. OF NORTH AMERICA. 
(No. 22328.) 


(Supreme Court of Kansas. June 5, 1920.) 
190 Pacific Reporter 611. 


(Syllabus by the Court.) 


1. INSURANCE — LICENSE TO A LOCAL AGENT DOES NOT 
CHANGE THE GENERAL LAW AS TO HIS AUTHORITY. 


A license issued by the state insurance department to the local agent 
of an insurance company at the company’s request is merely a regulatory 
permit; but neither the litense itself nor the statute concernig its issue 
has the effect of defining the agent’s powers to bind his company, nor do 
they change the general law of agency. His powers are merely those which 
his company expressly or impliedly confers upon him, according to the 
general law of principal and agent. 

(For other cases, see Insurance, Dec. Dig. § 78.) 


2. INSURANCE — OFFER TO SURRENDER NOTE ON SUR- 
RENDER OF POLICY DOES NOT VIOLATE ANTI-DISCRI- 
MINATION LAW. 


Where an insurance company contracts to carry the fire risk on 
property for a term of years, and the insured gives his promissory note 
to pay for such insurance, and the insurance contract provides that the 
company shall not be liable for any loss or damage that may occur to the 
property while the note given for the premium remains in default, it is 
not a substantial violation of the anti-discrimination law, when a fire loss 
occurs during the default of the maker of the note and while the insurance 
is suspended, for the insurance company in denying its liability to offer 
to surrender the note in exchange for a surrender of the insurance policy, 
without claiming any portion of the insurance premium earned before 
the insured defaulted in the payment of his note. 


(For other cases, see Insurance, Dec. Dig. § 241.) 


Appeal from District Court, Saline County. 
On rehearing. Former judgment of reversal adhered to. 
For former opinion, see 105 Kan. 675, 189 Pac. 139. 


Stone, Gamble, McDermot & Webb, of Topeka, and H. O. Caster, 
of Bartlesville, for appellant. 

ZC. Millikin, of Salina, and E. E. Brookens, of Topeka, amicus 
curiz. 


Dawson, J. Out of abundance of caution in disposing of the plain- 
tiff’s claim of right to recover on a fire insurnace policy which by its ex- 
press terms was supended and inoperative at the time the plaintiff suf- 
fered a fire loss, and prompted also by a request by the state department 
of insurance, amicus curie, a rehearing was granted in this case. 

However, after a careful consideration of new briefs of counsel, and 
the oral arguments also, the court cannot discern that it failed to consider 
and decide, deliberately and correctly, every proposition involved in the 
case so far as presented by plaintiff and defendant in the trial court; and, 
unless the suggestion raised by the amicus curie disclose an erorneous 
result, our former decision (105 Kan. 675, 189 Pac. 139) will have to 
stand. : 
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The department of insurance, amicus curiez, raised two main pro- 
positions : 

“First. An insurance agen® has such authority as is given him by the 
general law of agency, by the statutes of the state of Kansas, and by the 
license which the department issues him. Such authority cannot be cut 
down by a private, secret undisclosed argument or understanding between 
the agent and the company. 

“Second. Under the anti-discrimination law of 1909 (Gen. Stat. 1915, 
§§ 5363-5373) every company subject to the act must have uniform 
rates and must charge every person exactly the same premium for equal 
protection. Premium is earned only while the insurance contract is in 
force. Risk and premium go hand in hand. If one ceases the other 
ceases. In other words, rates must be absolutely uniform.” 

[1] On the first of these, counsel for the insurance department argue, 
that, because of the broad language of the act providing for the issue of 
licenses by the department to the local agents of fire insurance companies 
upon their written request, eevry agent so licensed is in.effect a general 
agent of his company. The pertinent provisions of the licensing act 
(Gen. Stat. 1915, §§ 5178, 5179) read: 

“Sec. 5178. It shall be unlawful for any person, company Or corpora- 
tion to transact the business of insurance or guaranty, or do any act 
toward transacting such business, unless the said person, company or 
corporation shall have been duly authorized under the laws of this state 
to transact such business and shall have received proper written authority 
from the superintendent of insurance in conformity with the provisions of a 
the laws of this state relative to insurance and guaranty. * * * 

“Sec. 5179. Any insurance company not organized under the laws of 
this state may appoint one or more general agents in this state, with ) 
authority to appoint other agents of said company in this state. A. certi- | 
fied copy of such appointment shall be filed with the superintendent of in- 
surance, and agents of such company appointed by snch general agent 
shall be held to be the agents of such company as fully, to all intents and 

| 



















































and purposes, as if they were appointed directly by the company. Agents 
for any such company in this state may be apponited by the president, 
vice president, chief manager or secretary therof, in writing, with or 
without the seal of the company; and when so appointed, shall be held to 
be the agents of such company as fully as if appointed by the board of 
directors or managers in the most formal, mode.” 

It is rather a remarkable contention that theses statutory provisions 
are ineffect a ban ‘upon the otherwise undoubted power of a fire insurance 
corporation to limit the authority with which it may clotheits local agent 
at any outlying crossroads in Kansas. Corporate powers are not con- 
ferred by licensing acts. The latter are regulatory and permissive, and 
the grants of corporate power are to be found in the corporation law of 
the state. The governing body of a corporation is its board of directors. 
Its officers, even its president, only exercise such powers as are expressly 
or impliedly conferred upon them by the governing body. The corpora- 
tion may create officers and agent, general and special, with broad or 
restricted powers, and the corporation is bound and only bound by their 
acts when such acts are within the real or apparent scope of the authority 
conferred upon them. The law of agency is a very large subject and if 
one which could scarcely be touched in a single opinion, however much 
we might be disposed to display our learning on that subject. It must 
suffice here to say that the license issued by the insurance department to 
a local insurance agent, at the request of his principal, is merely the 
state’s permit for him to ply his business, and a tacit admission by the in- ¥ 
surance superintendent that so far as he is advised the licensee is an 4 
honest man or at least a man of fair business reputation. One effect of 
the statute—perhaps its main purpose— is to exercise the state’s right, 
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through its superintendent of insurance, to bar a known swindler or other 
disreputable or untrustworthy person from posing as an insurance agent 
to the detriment of. the public. Hatser v. #ns. Co., 206 N. Y. 455, 100 
N, E. 52, 42 L. R. A. (N. S.) 1139, 1142, Ann. Cas. 1914B, 263. 

There is no question: of any secret agreement between the company 
and its local agent in this lawsuit: 

Substantially the same point raised by the insurance department has 
required: the attention of other courts, but none of them appear to have 
had any difficulty in reaching the same conclusion which we do. Wood 
v. Fireman’s Insurance Co., 126 Mass. 316. Barry, etc., Lumber Co. v. In- 
surance Co., 136 Mich; 42, 98 N. W. 761; Lauze v. Insurance Co., 74 N. 
H. 334, 68 Atl. 31. 

It must be held, therefore, that a license issued by the state insurance 
department to the local agent of an insurance company at the company’s 
request is merely a regulatory permit; but neither the license itself nor 
the statute concerning its issue has the effect of defining the agent’s 
powers to bind his company, nor do they change the general law of 
agency. 

(2] Passing to the insurance department’s second proposition; there 
is nothing substantial in the contention that the insurance company violated 
the spirit. of the anti-discrimination law when it offered to remit the part 
of the premium earned at the time of the default of plaintiff to pay his 
premium note—a matter of some $6.40. Being haled into court by plain- 
tiff, the company might without prejudicing its defense: have counter- 
claimed for that small sum. Counsel.for the department expatiate on the 
virtues of the anti-discrimination law, to all of which the court heartily 
subscribes, including the writer who vindicated that law before the court 
of last resort (German Alliance Ins. Co. v, Kansas, 233. U. S. 389, 34 
Sup. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189), but neither. its, terms 
nor its spirit require its administration with such subtle nicety as, counsel 
contend for. 

The rule of reason applies to this act as to all legislation and to all 
jurisprudence; and the act is not offended against by an insurance com- 
pany which merely forgoes its rights to collect a trifiling sum due it for 
carrying an insurance risk for seven months rather than go to the expense 
of reducing its claim to judgment. Dubbs v. Haworth, 102 Kan. 603, 606, 
171, Pac. 624. Such a judgment might be uncollectible, and the company 
would merely be throwing good money after bad. 

We are advised in argument’ that the insurance rate on a three-year 
is the sum of two separate yearly rates. If so, a person gets a different 
rate from one who buys his insurance for three years.on annual policies. 
A man who occupies his insured property himself gets a lower rate than 
he would if the property were occupied by a tenant. The nature, location, 
etc., of property al enterl into the making of different insurance rates, and 
this is altogether proper. These reasonable differences in rates do not 
violate the act. It would make a_ mere fetish, an interminable and op- 
pressive nuisance, of a wise and efficient statute to interpret the anti-dis- 
crimination lay in any other fashion. So long as the defendant pursues 
the same general policy towards all those of its patrons who have to buy 
their insurance, on credit, or who gives notes for their insurance there is 
no violation of the act; but the court does not mean to intimate that the 
department may not reasonably supervise and change, or suggest reasona- 
ble changes, in the general business policy of insurance companies towards 
persons who obtain insurance on credit and then fail to pay. 

The court hold that, where an insurance: company. contracts to carry 
the fire risk on property. for a term of years, and the insured. gives his pro- 
missory note. to pay for such insurance, and the insurance contract. pro- 
vides that the company. shall not be liable for any loss or damage that may 
occur to the property while the note given for the premium remains. in 
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default, it is not a substantial violation of the anti-dicrimination law, when 
a fire loss occurs during the default of the maker of the note and while 
the insurance is suspended, for the insurance company in denying its 
liability to offer to surrender the note in exchange for a surrender of the 
insurance policy, without claiming any portion of the insurance earned 
before the insured defaulted in the payment of his note. 

The former judgment of reversal is adhered to. 

All the Justices concurring. 


HUBBARD et al. v. HOME INS. CO. OF NEW YORK. (No. 2637.) 
(Springfield Court of Appeals. Missouri. June 5, 1920.) 
222 Southwestern Reporter 886. 


1. INSURANCE—INSURED’S TRANSFER OF EQUITABLE TITLE 
AVOIDS POLICY UNDER CHANGE OF INTEREST CLAUSE. 


If the insured without consent of the insurer makes a contract to sell, 
vesting equitable title in the purchaser, the purchaser acquires such an 
interest as to constitute a breach of an insurance contract change of in- 
terest clause so as to void the policy. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 


3. INSURANCE—WHERE GOODS SOLD HAD NOT BEEN SE- 
PARATED OR PAID FOR WHEN BURNED, THERE WAS NO 
CHANGE OF INTEREST. 


Where buyer had paid only part of cash sale price for hay and had 
not yet furnished cars at point where hay was stored as agreed so seller 
could deliver on board cars, and the hay had not been separated and title 
not passed when it was burned, no such interest was vested in buyer as 
to destroy seller’s insurable interest under change of interest clause, and 
the fact that buyer could recover from seller for payments made did not 
constitute such a change, in view of the rules against forfeiture and for 
the construction favorable to the insured in case of doubt. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


Appeal from Circuit Court, Wright County; C. H. Skinner, Judge. 

Suit by J. M. Hubbard and another, doing business as Hubbard & 
Perry, against the Home Insurance Company of New York. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


Fyke, Snider, & Hume, of Kansas City, for appellant. 
Lamar, Lamar & Lamar, of Houston, for respondents. 


Brab_ey, J. On Auugst 22, 1918, defendant issued its policy for $1,- 
400 insuring plaintiffs against loss or damage by fire on some baled hay 
consisting of 59 tons, 710 pounds, then in a certain building. The hay 
burned on September 22, thereafter, and plaintiffs sought to collect under 
the policy, and payment was declined, and hence this suit. A jury was 
waived, and the cause tried before the court. Judgment went for plaintiffs 
for $1,378.40, and defendant brings the cause here by its appeal. 

The policy contained a provision that it would be void “if the in- 
terest of the insured be other than unconditional and sole ownership of 


Vol. L.VI—30. 
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the said property, or if any change take place in the interest, title, or pos- 
session of the subject of the insurance.” On this clause defendant relies 
to defeat recovery. On September 5th plaintiffs contracted to sell 50 tons 
of this hay to one Lawler; the hay was sold to be delivered by plaintiffs; 
on board cars at Mountatin Grove, where it was stored in the building 
where it burned. The purchaser was to obtain the cars, and was to 
notify plaintiffs. Cars could not be readily obtained, and no time was 
fixed as to when the cars would be furnished. At the time of the pur- 
chase by Lawler his agent, Wheeler, gave plaintiff Perry a check for 
$250, and the next day, September 6th, gave plaintiff Hubbard a check 
for $350, and these checks were cashed. Plaintiff Hubbard seemed to be 
fearful that the payment of $250 might not be sufficient to impel Lawler 
to take the hay should the price drop considerably, and for this reason 
the $350 payment was requested. Cars were not obtained, and the hay 
burned as stated on September 22d. Plaintiffs sought to prove that Law- 
ler was threatening suit to recover back what he had paid, and that they 
were compelled to and did pay Lawler back his money, but the court 
excluded this evidence. 

Defendant contends that Lawler had acquired such in interest in the 
hay as to bring into operation the change of interest clause in the policy, 
and render it void as the clause provided. Plaintiffs contend that there 
was no separation or setting apart of the hay contracted to be sold, so 
that it could be identified from other hay in the building, and that there 
was no delivery which plaintiffs were required to make, and that the sale 
was for cash, and that full payment of the purchase price was a pre- 
requisite to the passing of title. and that therefore there was no breach 
of the policy. In addition plaintiffs relied upon an alleged waiver, but 
we do not deem it necessary to consider the question of waiver. 

Defendant relies on Manning v. Insurance Co., 123 Mo, App. 456, 99 
S. W. 1095. In that case the policy was issued to one McElroy, who 
sold the lot and dwelling house insured to Manning, and with the com- 
pany’s consent transferred the policy. Afterwards, on September 19, 
1904, Manning entered into a written contract with one Molesworth 
whereby the latter sold to Manning a farm valued at $4,000 to be paid 
for by paying $500 at the time, and conveying to Molesworth the lot 
and dwelling insured, the balance of the consideration to be paid on 
March 1, 1905. The contract recited that deeds were to be made upon 
payment of the balance of the consideration, and deeds were afterwards 
made. But after the contract was executed, and before the deeds were 
made, and before possession was given, the insured dwelling burned. 
The policy contained this clause: 


“The entire policy shall be void if the interest of the insured be not 
truly stated herein, or if the interest of the insured be other than un- 
conditional and sole ownership, or if the subject of insurance be a build- 
ing on ground not owned by the insured in fee simple, or if any change 
other than by the death of the insured takes place in the interest, title 
or possession of the subject of insurance, whether by legal process or 
judgment or voluntary act of the insured.” 


The court held that plaintiff could not recover; that the contract of 
sale vested an equitable interest in Molesworth, and that he obtained a 
right to the legal title; that the loss occasioned by the fire was Moles- 
worth’s loss, and not Manning’s. The court in discussing the question in 
the Manning Case used this language: 

“After a valid contract of sale of real property and before a deed 
is made the vendor merely holds the legal title in trust for the pur- 
chaser, and, if there be unpaid purchase money, as security therefor. All 
must agree that after a valid contract of sale all appreciation of the prop- 
erty is the purchaser’s, and so also necessarily all depreciation. So, 
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therefore, in all jurisdictions, where, as in this state, the property is at 
the risk of the purchaser between the execution of a contract of sale and 
of a deed, it must be held that the execution of such contract, binding 
upon both parties, changes the interest of the seller and brings him 
within the terms of the provision in the contract of insurance above set 
out and avoids the policy.” 

Snyder v. Murdock, 51 Mo. 175, is cited inethe Manning Case as sup- 
porting the conclusion there reached, In the Snyder Case the court held 
that, after an executory contract for the conveyance of real estate has 
been entered into, by the execution of a bond for title and notes for the 
purchase money, the property is at the risk of the purchaser, and if it 
burns it is his loss, and if it increases in value it is his gain, and that 
this is the settled equity doctrine based upon the principle that in equity 
what is agreed to be done must be considered as done. In Moseley v. 
Insurance Co., 109 Mo. App. 464, 84 S. W. 1000, the policy contained this 
clause : 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if any change other than by the 
death of the insured take place in the interest, title or possession of the 


subject of the insurance, whether by process or judgment, or by voluntary 
act of the insured, or otherwise.” . 


The day before the fire Moseley agrted to sell insured property which 
was a dwelling. The arrangement to sell was made by one Pollard, a real 
estate agent. Cusick, the purchaser, paid to the agent $400 on the con- 
tract, for which the agent executed a receipt designating the lot as the 
“Moseley property.’”” Moseley was to furnish the purchaser with an 
abstract of title, and the sale was to be consummated if the title proved 
satisfactory. Pollard’s authority as agent was verbal. The court held 
that plaintiff Moseley could recover, that, Pollard’s authority to sell not 
being in writing, the sale was not binding on Moseley, and that the pur- 
chaser could not have enforced specific performance, and had no equita- 
ble estate in the premises by virtue of the transaction. In the course of 
the opinion discussing the meaning and significance of .the word “inter- 
est” as used in the clause in the policy, Judge Goode, speaking for the 
court, ‘said: 

“An interest in land is often used as synonymous with an estate in it, 
and is said to embrace estates, rights, and titles. Co. Lit, 345a; Hoge 
v. Hollister, 2 Tenn. Chan. 629. It has been said to be the most general 
term used to denote property in lands and chattels. Without going into 
the lore on the subject, which may be read in Coke and Blackstone, it is 
safe to say no one has an interest in land, technically speaking, unless he 
has some kind of property in it, either legal or equitable.” 


It was urged in the Moseley Case that the purchaser, Cusick, had an 
interest in the land to the extent of the purchase money paid as he could 
have charged the land with a lien to that extent, but of this the court says: 

“But if he could that possibility certainly did not constitute a change 
of interest. If he had enforced the lien by process or judgment, there 
might be force in this argument.” 

[1] It seems that the rule in this state respecting insured real prop- 
erty is that, if the insured without the consent of the insurer makes a 
contract to sell vesting the equitable title in the purchaser, the purchas- 
er acquires such an interest as to constitute a breach of an insurance 
contract containing a change of interest clause as here. Also to the same 
effect are Brighton Beach Racing Ass’n v. Home Insurance Co., 113 App. 
Div. 728, 99 N. Y. Supp. 219; Id., 189 N. Y. 526, 82 N. E. 1124; Grunauer 
v. Westchester, etc.. Co., 72 N. J. Law, 289, 62 Atl. 418, 3 L. R. A. (N. S.) 
107; Gibb v. Insurance Co., 59 Minn. 267, 61 N, W. 137, 50 Am. St. Rep. 
405; Brickell v. Atlas Assur. Co., 10 Cal. App. 17, 101 Pac. 16. 
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It is held in Garner v. Ins. Co., 73 Kan. 127, 84 Pac. 717, 4 L. R, A. 
(N. S.) 654, 117 Am. St. Rep. 460, 9 Ann. Cas.. 459, that the word “in-° 
terest,” as used in a fire insurance policy declaring that the policy shall 
be void if any change shall take place in the interest, title, or possession 
of the subject of insurance, is not synonymous .with “title,” but means 
some right different from title; that the term “interest” cannot mean a 
greater estate than “title,” since “title,” as used in the policy, is intended 
to mean “estate,” and that the word must therefore be used in contradic- 
tion to title, as including any right in property less than title, and that, 
if the insured was the owner of the title, the word “interest” would have 
no application. See, also, Hillyard v. Banchor, 85 Kan. 516, 118 Pac, 67. 

[2] It is clear that the title to the hay had not passed to Lawler. 
The portion sold had not been separated or identified in any way, and it 
was sale for cash, and the full purchase price had not been paid. All 
the authorities are to this effect. See Grocer Co. v. Clements, 69 Mo. 
App. 446; Metal Co. v. Daugherty, 204 Mo. 71, 102 S. W. 538; Ficklin v. 
Tinder, 161 Mo, App. 283, 143 S. W. 853; Hamra Bros. v. Herrell et al., 
200 S. W. 776; Boyer v. Lumber Co., 187 Mo. App. 523, 174 S. W. 113. 
Defendant does not contend that the title to the hay had passed, so we 
will not dwell longer on this feature. 


[3] In a recent case in the Kansas City Court of Appeals, Terminal 
Ice & Power Co. v. Ins. Co., 196 Mo. App, 241, 194 S. W. 722, it was held 
that the change of interest referred to in the policy there, similar or like 
the one here, in view of the rules which frown upon forfeitures, and re- 
quire that insurance policies be strictly construed against the insured, 
means some change which would cause the loss by fire to fall on the 
buyer. That the title to the hay had not: passed seems clear, and is con- 
ceded, and no such interest therein had been vested in Lawler as to de- 


sey plaintiffs’ insurable interest. It appears, therefore, that the loss 


by fire of the hay was plaintiff’s loss, and not Lawler’s. The mere fact 
that Lawler would have had recourse for the recovery of the amount he 
had paid would not be in the nature of an interest in the insured prop- 
rty, or a change of interest, any more than was Cusick’s right to enforce 
fis lien for what he had paid in the case of Moseley v. Insurance Co., 109 
Mo. App. loc. cit. 469, 84 S. W, 1000, supra. The purpose of a provision 
providing for forfeiture for change of interest is to prevent the interest 
of the insured in the subject of the insurance from being diminished; to 
keep the insured as much concerned during the whole life of the policy 
in the preservation of the property as he was when the policy was first 
issued. Moseley v. Insurance Co., supra. When this purpose is con- 
sidered, and under the facts here, and with the rules against forfeiture 
in view, and also that, where there is doubt or ambiguity, the policy will 
be construed in favor of the insured, and against the insurer, we hold that 
Lawler had not acquired such interest in the hay destroyed as to work a 
forfeiture of the policy. 

Reaching this conclusion, it follows that the judgment should be af- 
firmed; and it is so ordered. 


Sturgis, P. J., and Farrington, J., concur. 
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SCOTT v. AMERICAN INS. CO. (No. 13606.) 
(Kansas City Court of Appeals. Missouri. June 14, 1920.) 
222 Southwestern Reporter, 1047. 


1. INSURANCE — FIRE INSURER HELD TO HAVE WAIVED 

SIGNING OF PROOFS OF LOSS BY INSURED. 

Fire insurer, insured living in California, while the property was 
situated in Missouri, by its course of dealing with insured’s father and 
attorney in Missouri held to have waived a requirement of the policy that 
insured herself sign proofs of loss. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 


2. INSURANCE—WAIVER OF POLICY REQUIREMENTS NEED 
NOT BE PLEADED. 


It is not necessary to plead waiver of policy requirements in order to 
show and rely thereon in insurance cases. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


4, INSURANCE — VALUED FIRE POLICY ON STORED GOODS 
LIMITED RECOVERY. 


A valued policy of fire insurance on goods in storage, and not sub- 
ject to fluctuation in value, limited recovery by insured after loss. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


5. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING OF 
VEXATIOUS REFUSAL TO PAY BY FIRE INSURER. 
In action on fire policy, evidence held sufficient to sustain finding 
against defendant insurer of its vexatious refusal to pay. 


(For other cases, see Insurance, Dec. Dig, § 665[1'].) 


Appeal -from Circuit Court, Jackson County; Thos. B. Buckner, 
Judge. 

“Not to be officially published.” 

Action by Emma’E. Scott against the American Insurance Company. 
From judgment for plaintiff, defendant appeals. Affirmed. 


\ 


M. A. Fyke, of Kansas City, E. L. Snider, of Chicago, Ill, and Fen- 
ton Hume, of Kansas City, for appellant. 
Noyes & Heath, of Kansas City, for respondent, 


TrimBLE, J. This is an action on a policy of fire insurance consisting 
of $500 on goods consisting of hardware, jewelry, and furniture, $100 on 
store furniture, and $200 on household furniture, all while contained in a 
certain building in Kansas City. There were two trials, in each of which 
there was a verdict for plaintiff, but for some reason not disclosed by 
the record a new trial was granted after the first verdict. It is stated 
in one of the briefs that it was because of informality in the verdict re- 
turned. However, we are concerned only with the second verdict, since 
it is from the judgment rendered thereon that defendant has appealed. 
The verdict was for plaintiff for the full amount of the policy with 10 
per cent. damages and $80 attorney’s fees for vexatious refusal to pay. 

The first contention is that plaintiff is not entitled to recover be- 
cause her proofs of loss were signed and sworn to by her agent, and not 
by herself personally. 
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The goods were kept in Kansas City. The plaintiff lived in California. 
At her request her father in Kansas City applied for the policy. It was 
issued and sent by defendant to plaintiff where she lived. When the fire 
occurred, she, upon hearing of it, had an attorney out West to notify 
the company. It paid no attention to the notice. She then requested her 
father to employ an attorney to take the necessary steps to collect the 
insurance. The father made 25 or 30 calls on the adjuster to get an 
adjustment and made 8 or 10 appointments with him to go out and look 
over the loss. Finally the adjuster came out and hastily looked over the 
scene of the loss. The father was compelled to go north, and left only 
the attorney to look after the matter of collecting the insurance. The 
adjuster informed the attorney that no formal proof would be required 
that the company would either offer a settlement or deny liability. Noth- 
ing being done, the attorney, having waited as long as he thought he 
should, made out a proof of loss, signing and swearing to it himself, 
upon a blank obtained from the adjuster. Objections were made to the 
signing of the proofs by an agent, and not by plaintiff herself. Where- 
upon the attorney went to the adjuster and asked for the proofs of loss, 
so that he might send them to the plaintiff for her signature and affi- 
davit. The adjuster refused to let him have it. He, the attorney, _then 
asked for a blank on which to make out a new proof and offered to fur- 
nish the kind of proof desired, but the adjuster refused saying they were 
going to deny liability on the policy and were not going to pay anything. 
It seems, however, that each side selected an appraiser, and they selected 
a third, and the three met, but only two of them agreed upon the amount 
due, but the company did not pay that. So suit was brought. 


{1, 2] Under the above and foregoing circumstances, the company 
cannot defeat the insurance on the ground that the plaintiff herself did 
not sign the proofs of loss. Hicks v. Empire Ins. Co., 6 Mo. App, 254; 
German Fire Ins. Co. v. Grunert, 112 Ill. 68, 1 N. E. 113; Lumbermen’s 
Mutual Ins. Co. v. Bell, Extrix., 166 Ill, 400, 49 N. E. 130, 57 Am. St. 
Rep. 140. There was a waiver of proofs of loss. Keeton v. National 
Union, 178 Mo. App. 301, 308, 165 S. W. 1107; Wicecarver v. Mercantile 
Town Mut. Ins. Co., 137 Mo. App. 247, 258, 260, 117 S. W. 698. And it 
is not necessary to plead waiver in order to show and rely thereon in in- 
surance cases. Andrus v. Fidelity Mut. Life Ins. Co. 168 Mo. 161, 67 
S. W. 582. 

[3] There was no error in reading the testimony of Stanley Lyons as 
contained in the transcript of his testimony given at the former trial. 
It was conceded to be a correct transcript, and the evidence shows he 
was, at the time of the trial, beyond the jurisdiction of the court, and 
the plaintiff had made unavailing efforts to locate him. Miller v. Geeser, 
193 Mo. App, 1. 180 S. W. 3; Showen v. Metropolitan St. Ry., 164 Mo. 
App. 41, 148 S. W. 135; Augusta Wine Co. v. Weippert, 14 Mo. App. 

; Davis v. Kline, 96 Mo. 401, 407, 9 S. W. 724, 2 L. R, A. 78. 

[4] There was evidence tending to show the property was worth at 
the time of the fire more than twice the amount of the insurance, and 
that the fire caused practically a total loss. The goods were not subject 
to fluctuation or change, as they were not being sold or used in trade, 
but were stored, and there was no evidence of any depreciation. The 
policy fixed the value of the property at the time of the insurance. 
Hilburn v. Phoenix Ins. Co., 140 Mo. App. 355, 124 S, W. 63. : 

[5] There was evidence from which the jury could find a vexatious 
refusal to pay, and we would not be warranted in setting aside their ver- 
dict in that regard. 
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The point that error was committed in plaintiff's instruction 1 is 
answered by what has been said regarding the proof of loss. 

The judgment is affirmed. 

All concur. 


a 


STATE ex ret CHORN, SuPERINTENDENT, ET AL. v. HUDSON. 
(No. 13394.) 


(Kansas City Court of Appeals. Missouri. June 14, 1920.) 
222 Southwestern Reporter 1049 


2. INSURANCE—POLICY RECOGNIZED BY INSURER AND IN- 
SURED NOT VOID, ALTHOUGH NOT PROPERLY COUNTER- 
SIGNED. 

Where a policy of insurance was recognized by the insurer and the in- 
sured as a valid obligation, neither could rely on any claim that it was 
void because not countersigned by the local agent. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


4. INSURANCE — CONTRACT PROVIDING THAT NOTE COV- 
ERING PREMIUMS :-FOR SIX YEARS SHOULD BECOME 
DUE ON FAILURE TO PAY AN ASSESSMENT VALID. 
Agreement that the entire amount of a premium note covering six 

years should become due on failure to pay assessments levied after noe 
tice was valid, and insured, having failed to pay an assessment within 
the time provided, could not escape payment of the entire amount, where 
he had not canceled his insurance, merely because the insurance was 
suspended in accordance with the contract, or the company afterwards 
became insolvent. 


(For other cases, see Insurance, Dec. Dig. § 197[2].) 


5. INSURANCE—CANCELLATION ONLY ON CONSENT, EX- 
CEPT ON STRICT COMPLIANCE WITH CONDITIONS PRO- 
VIDED FOR CANCELLATION. 

A contract of insurance having become effective, neither the in- 
surer nor the insured could cancel or terminate it without the other’s 
consent, except compliance with the conditions provided in the policy 
for cancellation. 

(For other cases, see Insurance, Dec. Dig. § 226.) 


6. INSURANCE—WHETHER NOTICE OF ASSESSMENT WAS 

MAILED HELD FOR JURY. 

In an action on a premium note, which became due on failure to pay 
an assessment on notice, where defendant did not admit that notice of 
assessment was mailed, or that he received it, Aeld for the jury to say 
whether plaintiff's oral evidence that notice of the assessment was mailed 
to defendant was true or not. 


(For other cases, see Insurance, Dec. Dig. § 197[5].) 


7. INSURANCE—WHETHER INSURED REQUESTED CANCEL- 

LATION OF POLICY FOR JURY. 

In an action on a premium note given to cover six years’ premi- 
ums, tHe entire note becoming due on failure to pay an assessment after 
notice, whether insured requested a cancellation, as he had a right to do 
under the policy, held for the jury. 

(For other cases, see Master and Servant, Dec. Dig. § 197[5].) 
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Appeal from Circuit Court, Boone County; David H. Harris, Judge. 

“Not to be officially published.” 

Action by the State, on the relation of Walter K. Chorn, Superin- 
tendent, and others, against C. E. Hudson. Judgment for defendant, 
and plaintiffs appeal. Reversed and remanded for new trial. 


Russell E. Holloway, of Columbia, for appellants. 
Harris & Price, of Columbia, for respondent. 


TrimB_e, J. This is an action upon an insurance premium note dated 
October 2, 1915, given by the defendant to the Farmers’ Town Mutual 
Fire Insurance Company of Mexico, Mo., for $216, in payment of the 
premium for a period of six years on an insurance policy, issued con- 
currently within the execution of the note, and covering defendant’s mer- 
cantile stock, with insurance to an amount not exceeding $1,200. At the 
close of all the evidence defendant’s demurrer thereto was sustained, anda 
verdict for defendant was directed. The verdict being returned, judg- 
ment was entered thereon, and plaintiffs have appealed. 


The suit is by the receiver of the insurance company, and also the 
North Missouri Trust Company, a banking corporation, the latter having 
a special property interest in the note by reason of the fact that the insur- 
ance company had turned over the note in question to it, along with a 
number of other notes, as collateral security for a loan to the insurance 
company. The execution and delivery of the note as an insurance premi- 
um note is admitted by the answer. The defenses relied upon therein will 
be* stated as they are respectively passed upon herein. 


The note provided that the $216 should be paid “in such portions and 
at such times as the directors of said company shall demand for pay- 
ment of losses and expenses, as required and provided for by charter, by- 
laws, and rules of said company.” It further provided that the note, 
“or such part thereof as shall remain unpaid at the expiration or ter- 
mination of said policy, shall be returned to the maker, provided all as- 
sessments on this note and all liabilities of the maker to said company have 
been paid.” that, “if default is made in payment of this note as above pro- 
vided then the whole of this note shall become immediately due and pay- 
able.” The by-laws provided that 15 per cent. of the note should bé paid 
in cash at the time of its execution and the issuance of the policy, and 
that the remainder of said note should be payable at any time and in part 
or in whole upon an assessment made whenever deemed necessary to 
pay lossess, expenses, or other liabilities of the company. This initial pay- 
ment of $32.40 was paid at the time of the note’s execution and delivery, 
and was credited on said note.’ By terms of the policy, the insured, upon 
acceptance thereof, becomes a member of the mutual insurance company, 
and is governed by its articles of association and by-laws which become 
a part of the contract. 


Under section 4, article 3, of the by-laws, the amounts assessed upon 
each note shall be due and payable within 30 days after notice to the 
maker has been deposited in the post office, postage prepaid, or delivered 
to him in person. Section 5, article 3, of the by-laws provides that, if the 
maker of any note neglects or refuses to pay the sum so assessed upon 
him for 30 days after the mailing or delivery of said notice, the directors 
of said company may sue for and recover the whole amount of his premi- 
um note held by the company with costs of suit. It further provided that 
the party so in default should lose all benefits and advantages of his in- 
surance during the term of such default and nonpayment, and notwith- 
standing shall be liable and obliged to pay al’ assessments that may be 
made during the continuance of his policy of insurance, provided the full’ 
amount has not been recovered by suit. But no person should be liable for 
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a greater amount than the face of his note. Section 4 of article 4 of the 
by-laws provided that the— 

“insurance may be terminated by request of insured or by the company, 
On given notice to that effect, but such cancellation shall not impair the 
right of this company to recover any existing claims on the note.” 

The policy provided that it should— 

“be canceled at any time at the request of the insured, or by the company 
by giving five days notice of such cancellation. If this policy shall be can- 
celed as hereinbefore provided, * * * the premium having been ac- 
tually paid the unearned portion shall be returned on surrender of this 
policy * * * this company retaining the customary short rate.” 


As heretofore stated, the note was dated, and the policy was issued 
and accepted by insured, and 15 per cent. or $32.40 of the amount of the 
note was paid and credited thereon, October 2, 1915. On July 15, 1916, 
the directors of said company made an assessment of 25 per cent. on said 
note, amounting to $45.90, and the plaintiff introduced evidence tending to 
show that notice of such assessment was duly mailed. On September 5, 
1916, the insurance company wrote defendant, calling his attention to the 
assessment of $45.90 levied on July 15, 1916, and saying they were calling 
his attention for the third time to the assessment past due and unpaid, 
and demanding its payment in five days; otherwise, they would be obliged 
to enforce. collection of the assessment. 

Upon a report made by the company to the superintendent of insurance 
On September 9, 1916, the latter, deeming that the company had become 
insolvent, applied to the circuit court of Audrian county for the appoint- 
ment of a receiver, and one was appointed on September 16, 1916, and the 
company was enjoined from doing further business. On September 
25, 1917, the court, upon a proper hearing and finding, ordered a levy of 
100 cents on the dollar of all unpaid balances on assessment premium 
notes of the company, and directed the receiver to collect same. There- 
after defendant was notified that the balance on said note, $183.60, was 
due, and payment thereof demanded. According to defendant’s evidence, 
he wrote in answer to this demand, asking what they would take for the 
note. 

It will be observed that under the terms of the note, and the contract 
made by the by-laws and policy, and the acceptance of the latter by defend- 
ant, the assesments were to become due in 30 days after notice thereof, 
and if default were made in the payment of said assessments the whole 
note should become due, and the note could be collected, with costs of 
suit. The 25 per cent. assessment was made by the directors on July 15, 
1916, and the 30 days were up on August 15, 1916. So that it is plaintiffs’ 
contention the whole note became due when the defendant failed to pay 
the assessment by August 15, 1916, and that when the court, in control of 
the receiver, made a levy of 100 cents on the dollar on the assessment 
notes, and authorized the receiver to sue therefor, the obligation of the 
defendant to pay the balance on said note, to wit, $183.60, became com- 
plete. 


The defendant, however, claims that on September 7, 1916, he sent 
to the insurance company a check for $45.90 in payment of the 25 per 
cent. assessment levied on the notes by the directors July 15, 1916, and 
that he wrote the company a letter, saying he did not want the insurance 
longer, and asked the company to cancel the insurance. No such letter 
was introduced, nor do plaintiffs concede that such was written. The only 
evidence of the letter is the oral evidence of defendant to that effect. De- 
fendant admits he did not demand the return of his premium note, nor did 
he return the policy to the company. Defendant introduced in evidence his 
check for $45.90, drawn on the Bank of Hartsburg, payable to the in- 
surance company, and the evidence tends to show that it did not go through 
the clearing house or banking circles from Mexico to Hartsburg, but 
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was presented by some one at the bank and there cashed on September 
19, 1916. This was four days after the insurance company had been placed 
in the hands of the receiver. It purported to bear the indorsement of the 
insurance company by Roy J. Maybee, but there. was no indorsement of 
the receiver thereon. 

{1] Defendant makes the point that the demurrer to the evidence can 
be sustained on the ground that the exhibits which the record shows were 
introduced in evidence, were not formally read to the jury. But this we 
regard as untenable. The execution of the note and the policy of insur- 
ance, and its acceptance by the defendant, were admitted in the answer, 
and many of the facts shown in the exhibits were also admitted in the 
trial, and witnesses were examined in reference to matters contained in 
them. The record shows they were regularly introduced in evidence. 
Each side made a statement to the jury of its side of the case, and the 
trial was conducted in such way as to render unjustifiable any such theory 
that the mere failure to read the exhibits (which to a large degree contain- 
ed only legal matters for the court) was a sufficient reason for sustaining 
the demurrer. 

[2]. The defendant attempts to justify the giving of the demurrer 
upon the ground that the policy was void ab initio, and no consideration, 
in the way of insurance, ever existed, because it was not countersigned by 
the local agent at Claysville and was not otherwise properly signed; but 
the policy was recognized by both parties as an obligation, and neither 
could rely on any claim that it was void. 

[3] Neither can the demurrer be sustained on the ground that the 
note was held as collateral by the North Missouri Trust Company. Both 
of these are parties plaintiff to the suit, and the petition states the cap- 
acity in which each is suing. If the trust company has a special interest 
in the note, that can make no difference to defendant as to whether he 
should be compelled to pay it in this suit, since both are parties plaintiff 
and are agreeing as to their respective interests therein. 

[4, 5] Unless defendant paid the assessment of $45.90 levied by the 
directors within the time provided by the terms of the note and contract, 
then the whole note became due and payable; and unless the defendant 
canceled his insurance, he cannot escape the payment thereof merely be- 
cause the insurance was suspended or the company afterwards became in- 
solvent. Contracts of the character herein dealt with are valid, and the 
rights of the parties are to be determined according to the terms thereof. 


Sherman v. Frasier, 112 Iowa, 236, 83 N. W. 886; Garlick v. Missis- 
sippi Valley Ins. Co., 44 lowa, 553; Continental Ins. Co. v. Phipps, 190 S. 
W. 994; Carlock v. Phoenix Ins. Co., 138 Ill. 210, 28 N. E. 53. The fact 
that the contract provides for a suspension of the insurance during the de- 
fault does not release the defendant from the obligation to pay the note 
when the contract so provides. Home Ins. Co. v. Hamilton, 143 Mo. App. 
237, 128 S. W. 273; Continental Ins. Co. v. Phipps, 190 S. W. 994; Ameri- 
can Ins. Co. v. Klink, 65 Mo. 78; Continental Ins. Co. v. Burks, 207 S. W. 
847; Minnesota Farmers’ etc., Ins. Ass’n, v. Olson, 43 Minn. 21, 44 N. W. 
672. The suspension of the policy, brought about by the failure of the 
party defending to perform some condition of the policy, cannot be relied 
upon, because to permit that would be to allow one to take advantage of 
his own wrong and default. Huntley v. Perry, 38 Barb. (N. Y.) 569; 
American Ins. Co. v. Klink, supra. St. Paul, etc. Ins. Co. v. Neidecken, 
6 Dak. 494, 43 N. W. 696. The contract of insurance having become effec- 
tive, neither could cancel or terminate it without the other’s consent, ex- 
cept» upon strict compliance with the conditions provided in the policy 
for cancellation. Home Ins. Co. v. Hamilton, 143 Mo. App. 237, 242, 128 
S. W. 273. 

[6] The defendant does not admit that notice of the 25 per cent. 
assessment levied by the directors on July 15, 1916, amounting to $45.90, 
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was mailed to him at the time of its levy nor does he admit receiving 
said notice, and plaintiffs’ proof that such notice was mailed consisted 
of oral'te8timony to that effect. Hence, even if the whole of the note 
did become due and payable, owing to the default in not paying said as- 
sessment by August 15, 1916, and even if on account thereof plaintiffs 
would be entitled to recover, still plaintiffs were not entitled to a direct- 
ed verdict in their favor, since it would be a question for the jury to say 
whether plaintiffs’ oral evidence that notice of the assessment was mailed 
to defendant was true or not. 

[7] It will be observed, however, that, although the note says, 
if default is made in the payment of an assessment, the whole of the 
note shall become immediately due and payable, yet the insurance com- 
pany did not elect to treat the note as being fully due, but long after 
the default, wrote asking only for the payment of the assessment; and in 
this connection the by-laws say the directors “may” sue, and the petition 
alleges that the directors “might” sue, for the whole. Consequently, even 
if the terms of the note a failure to pay an assessment does render the 
whole note due, it may be a question whether the company, by failing 
to insist upon the whole note being due and asking only for the assess- 
ment, did not elect to treat the note as not being wholly due, thereby leaV- 
ing insured with the right, upon paying all that was then demanded of 
him, to cancel the policy the same as if he had promptly paid the as- 
sessment. On the other hand, the company’s waiver of the right to 
treat the whole note as becoming due could well be deemed to be made 
on the condition that the insured continued, instead of terminating, his 
policy. And if, as defendant claims, he did request a termination thereof, 
there is no evidence of any consent on the company’s part to such termin- 
ation after insured’s default had occurred. Besides, there is an intima- 
tion in the record that other losses had occurred in the meantime which 
the company was unable to pay, and it may be a question whether the 
mere failure to insist upon the note being wholly due then would permit 
the defendant to pay the assesment that was then long past due and es- 
cape the payment of the whole note by requesting a termination of his 
insurance. 

These matters, while perhaps suggested, are not dealt with in the 
briefs, and we do not pass upon them. For, even if the note was not 
treated as wholly due upon the default in the payment of the July as- 
sessment, yet, if defendant did not terminate his insurance, the levy 
of 100 cents on the dollar by the court in receivership would entitle the 
plaintiffs to a recovery of whatever was yet due on the note. And 
whether defendant ever requested a termination thereof was a question 
of fact depending for its establishment on the oral testimony of de- 
fendant. The testimony on behalf of plaintiffs tends to show that no 
such request for cancellation and that no check or communication of 
dny kind was received from defendant. Hence the question of whether 
the defendant ever requested a cancellation (if a mere request be suf- 
ficient to effect a cancellation) was a matter for the jury to determine, 
and not for the trial court to decide on a demurrer to the evidence. A 
peremptory instruction, therefore, could not be given under the circum- 
stances of this case. Gannon v. Laclede Gaslight Co., 145 Mo. 502, 516, 
517, 46 S. W. 968, 47 S. W. 907, 43 L. R. A. 505; Seehorn v. American 
National Bank, 148 Mo. 256, 263, 49 S. W. 886; Vincent v. Means, 184 
Mo. 327, 341, 82 S. W. 96; Printz v. Miller, 233 Mo. 47, 49, 135 S. W. 19; 
Milliken v. Thyson Com. Co., 202 Mo. 637, 655, 100 S. W. 604; Wolff, 
Adm’x v. Campbell, 110 Mo. 114, 19 S. W. 622. 

[8] In addition to this there is evidence in the case from which the 
jury could find that defendant himself regarded the note as being an 
existing obligation against him after he claims to have canceled the in- 
surance. As to this right of cancellation, it should be observed that it 


' 
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should be determined from the terms of the contract, and not from any 
oral promises made by any, officers of the company at the time the 
contract was entered into. Hence evidence of such oral promises should 
not have been admitted. And as to the $45.90 which defendant claims 
to have paid, if it did get into the hands of the company before the re- 
ceiver was appointed or if the receiver got the benefit of it, this would 
not defeat recovery, if there was no cancellation, but the $45.90 would 
then be credited on the note, and judgment would go for the balance. 


The judgment is reversed, and the cause is remanded for a new trial. 
All concur. 


INSURANCE CO, OF NORTH AMERICA et at v. CLEVELAND. 
(No. 45—14.) 


/ (Court of Chancery of New Jersey. April 22, 1920.) 
110 Atlantic Reporter, 582. 


1. INSURANCE—INSURANCE POLICIES MAY BE REFORMED 
FOR MISTAKE. 


Where there is a mutual mistake of the parties, equity can reform 
a written instrument, including a policy of insurance, to make it set forth 
correctly the contract upon which the minds of the parties met. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


2. INSURANCE — MISTAKE AS TO PROPERTY COVERED BY 
TWO INSURANCE POLICIES ENTITLED INSURANCE COM- 
PANY TO REFORMATION THEREOF. 


That the parties intended that two insurance policies should cover 
property on the northeast corner of a street intersection, whereas the poli- 
cies purported to cover the property on the northwest corner of that in- 
tersection, which was the property damaged by fire, held to entitle the 
insurance companies to reformation of those two policies and to imjunc- 
tion against recovery for loss on those policies. . 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 


Bill to reform insurance policies by the Insurance Company of North 
America and another against Anna B. Cleveland. On final hearing on . 
pleadings and proofs. Decree directed for reformation of two policies. 


Thomas F. McCran, of Paterson, for complaints. 
Wayne Dumont, of Paterson, for the defendant. 


Lewis, V. C. On November 9, 1908, Phcenix Insurance Company in- 
sured a frame dwelling house, and contents, of defendant, situated on 
the northwesterly corner of Ridgewood and Strowbridge avenyes, Tabor, 
Morris county, N. J., for the sum of $1,500. On November 9, 1914, com- 
plainant Fire Association of Philadelphia issued what it terms: 

“A renewal of the original policy of November 9, 1908, bearing the 
number A-685995, in the sum of $1,500, $1,300 of which was placed on the 
dwelling and additions thereto, and the balarice of $200 on the furniture 
and fixtures of the premises on the northwesterly corner of Ridgewood 
and Strowbridge avenues, aforesaid.” 
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At the time of the issuance of the original policy on November 9, 
1908, there was no building erected on the premises so designated. In 
the month of March, 1909, however, a frame dwelling house had been 
erected on those premises, and on March 29, 1909, they were insured in 
the sum of $2,000 by an insurance company other than the complainants, 
but which is not in dispute in this case. On March 25, 1914, complain- 
ant Fiire Association of Philadelphia insured for $1,000 a certain other 
property of defendant, situated at 30 St. John’s avenue, Tabor, afore- 
said. On November 27, 1916, this policy was transferred to cover the 
frame dwelling situated on the northwesterly corner of Ridgewood and 
Strowbridge avenues, which was renewed on March 25, 1917. On Novem- 
ber 27, 1916, complainant Insurance Company of North America issued 
a policy of insurance for $3,500 on a frame dwelling and contents situat- 
ed on the northwesterly corner of Ridgewood and Strowbridge avenues, 
at Tabor, aforesaid. On Sepiember 16, 1917, the premises on the North- 
westerly corner of Ridgewood and Strowbridge avenues were damaged 
by fire, and defendant has filed her proofs of loss and claims for reim- 
bursement on the policies. 


The complainants now allege that by mutual mistake the respective 
policies of insurance were drawn to cover the premises on the north- 
westerly corner of Ridgewood and Strowbridge avenues, when, in fact, 
it was the intention of all the parties to place the insurance represented 
by these policies on the premises at the northeasterly corner of Ridgewood 
and Strowbridge avenues, and that defendant is about to commence ac- 
tions at law against them upon the policies They pray that the policies 
mentioned may be reformed so as to set forth the true intent of the par- 
ties and the contracts upon which their minds met, respectively, to the 
end that they may be made to cover the premises on the northeasterly 
corner instead of the northwesterly corner of Ridgwood and Strowbridge 
avenues. 

I am satisfied from the proofs taken that it was the clear intention 
of the parties to effect the insurance upon the premises at the: northeas- 
terly corner of the streets mentioned instead of the northwesterly cor- 
ner, in so far as two of the policies are concernd, viz. the policy for 
$1,500 issued by the Fire Association of Philadelphia, and last renewed 
on November 9, 1914, being the renewal of the original policy of No- 
vember 9, 1908, and the policy of the Insurance Company of North Amer- 
ica for $3,500, issued on November 27, 1916. As to the policy of $1,000 
issued by the Fire Association of Philadelphia on March 25, 1914, on the 
property at 30 St. John’s avenue, and which was later transferred on 
November 27, 1916, I am satisfied from the proofs presented that it was 
the clear intention of the parties that that should cover the premises on 
the northwesterly corner. 


[1] Where there is a mutual mistake, equity has the power to re- 
form a written instrument, including a policy of insurance, where the in- 
strument does not correctly set forth the contract upon which the minds 
of the parties met, and which. it was intended by them should be reduced 
to the form of a written instrument as agreed upon. Dewees v. Manhat- 
tan Insurance Co., 35 N. J. Law, at page 371; Doniol v. Commercial Fire 
Insurance Co., 34 N. J. Eq. at page 30; Ordway v. Chace, 57 N. J. Eq. 
478, 42 Atl. 149. 

[2] I am of the opinion, therefore, that the prayer of the complain- 
ants’ bills should be granted as to the two ‘policies mentioned, and that 
those two policies should be reformed so that the premises may be de- 
scribed as being on the northeasterly corner instead of the northwesterly 
corner of Ridgewood and Strowbridge avenues, and that the defendant 
should be: restrained from prosecuting any action at law upon them with 
respect to the damage alleged to have occurred to the property on the 
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northwesterly corner; but that the prayer of the bill should be denied 
as to the policy for $1,000 originally placed on the property on St. John’s 
avenue, and later transferred to the property on the northwesterly corner 
of Ridgewood and Strowbridge avenues. 

A decree may be entered accordingly. 


LIPEDES v. LIVERPOOL & LONDON & GLOBE INS. CO., Lt. 
(Court of Appeals of New York. June 8, 1920.) 
128 Northeastern Reporter, 160. 


INSURANCE — GIVING OF CHATTEL MORTGAGE THOUGH 
VOID FOR USURY, WILL AVOID FIRE POLICY. 


Where a fire policy declared that it should be void unless otherwise 
provided by agreement indorsed thereon if the personal property insured 
should be incumbered by chattel mortgage, the policy is avoided where 
the insured gives a chattel mortgage, although the mortgage be void for 
usury, for it exists as a matter of fact, and the reason requiring knowl- 
edge is the same as in case of a valid mortgage. 


(For other cases, see Insurance, Dec. Dig. § 330[2].) 
Collins, Hogan, and Elkus, JJ., dissenting. 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Morris Lipedes against the Liverpool & London & Globe 
Insurance Company, Limited. From a judgment of the Appellate Divi- 
sion (184 App. Div. 332, 171 N. Y. Supp. 484), affirming judgment for 
defendant entered upon an order at Trial Term which set aside the ver- 
dict and dismissed the complaint, plaintiff appeals. Affirmed. 


Stewart F. Hancock, of Syracuse, for appellant. 
Ernest I. Edgcomb, of Syracuse, for respondent. 


Pounp, J. This is an action on a policy of fire insurance covering 
personal property. The defense is that the policy is void because the 
property was incumbered with a chattel mortgage. The plaintiff asserts 
that the chattel mortgage was void by reason of usury and a nullity in 
law. The question is whether the contract of the parties contemplated 
the disclosure to the insurance company of the existence of the usurious 
chattel mortgage. 

The stipulation in the policy in suit provided: 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if the subject of in- 
surance be personal property and be or become incumbered by a chattel 
mortgage.” 

This language is not unlike the stipulation in Bigler v. N. Y. Central 
Insurance Co., 22 N. Y. 402, where the agreement was that in case 
plaintiffs should effecet any other insurance upon the property covered 
by the defendant’s policy then defendant’s policy was to cease and be of 
no further effect, unless the plaintiffs should give notice to the secretary 
of the defendants of such further insurance, and have the same indorsed 
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on the policy, or have the same otherwise acknowledged in writing by the 
corporation. Plaintiffs effected other insurance and gave no notice there- 
of. They sought to excuse themselves for this breach of their agreement 
by alleging that the policy obtained by them from the second company 
was void by reason of the stipulation and agreement contained in that 
policy : 

“That in case the assured shall have already any other insurance 
against loss by fire on the property hereby insured, not notified to this 
company and mentioned in, or indorsed upon, this policy, then this in- 
surance (i. e., the second policy) shall be void and of no effect.” 

They urged that the second insurance was thus by its terms void and 
no insurance, and therefore they had not violated the agreement in the 
first policy. This court held that— 


“The policy issued by the defendants ceased, and was of no further 
effect, upon the plaintiffs taking out a policy on the same property from 
the Globe Company [the second policy] without notice thereof to the 
defendants; and that such result follows whether the latter policy was 
void or voidable merely. It was another insurance on the same property, 
which the plaintiffs agreed, if they made it, should be notified to the de- 
fendants; and the: penalty of the omission of such notice was, that the 
defendants’ policy should cease and be of no further effect.” 22 N. Y. 409. 

Story, J., in the similar case of Carpenter v. Providence Washington 
Insurance Co., 16 Pet. 495, 511 (10 L. Ed. 1044), said: 


“The stipulations in the policy as to notice of any prior and sub- 
sequent policies, were designed to apply to all cases of policies then exist- 
ing in point of fact, without any inquiry into their original validity and 
effect, or whether they might be void or voidable.” 

This is the New York rule on the subject of insurance by its terms 
void if the insured had other insurance. The rule differed in other 
jurisdictions. Turner v .Meridan Fire Ins. Co. (C. C.) 16 Fed. 454, and 
cases cited. The present standard form of fire insurance policy has a 
clause against other insurance which adds the words “whether valid or 
not” to the original clause in order to remove all doubts as to the meaning 
of the policy, but New York had already refused to sustain the conten- 
tion that an invalid policy might be ignored. 


We may assume that the chattel mortgage is void as matter of law. 
Sabine v. Paine, 223 N. Y. 401, 119 N. E. 849, 5 A. L. R. 1444. It may, 
if enforcemnt is resisted, lack legal efficacy, but it exists as a fact and has 
moral efficacy in point of fact. The reason for requiring knowledge or 
notice of the chattel mortgage is the same as the reason for reqiring 
knowledge of other insurance. The facts relating to both are important 
to the insurance companies as bearing on the risk assumed. Property 
incumbered by a chattel mortgage may cease to be good moral risk. 
That the necessities or the ignorance of the insured have forced him into 
the hands of the usurer does not make the information sought a matter 
of indifference to the insurer, but rather the contrary. The fair meaning 
of the stipulations of the parties called for full disclosure by the insured. 


In Forward v. Continental Insurance C., 142 N. Y. 382, 390, 57 N. 
E. 615, 25 L. R. A. 637, it is held that a mere paper transfer of title, not 
intended to transfer ownership, did not avoid a policy of insurance, void 
“if the interest of the insured be other than unconditional, sole owner- 
ship,” six judges agreeing that “the moral hazard which was the basis 
of the condition of the policy would still be absent.” But the moral 
hazard is the test by which the terms of the policy are to be construed. 

To paraphrase the language of Andrews, J., in Landers v. Water- 
town Fire Insurance Co., 86 N. Y. 414, 417, the condition in defendant’s 
Dolicy was inserted to protect it from the hazard of insuring mortgaged 
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property, and the existence of the chattel mortgage was a breach of the 
condition.” 
The judgment appealed from should be affirmed, with costs. 


Cottin, J, (dissenting). There is no dispute in regard to the 
cardinal facts: The defendant issued to the plaintiff a policy in the 
standard form of this state insuring the property burned, and other 
property, for the period of three years from November 14, 1916. The 
property burned December 14, 1916. At the time of the burning there 
were and had been since September 20, 1916, executed and filed chattel 
mortgages covering the insured property as security for the payment 
of a promissory note made by defendant and held by one Manson for 
$850. The defendant had not at any time until after the proofs of loss 
were filed knowledge or information of the existence of the chattel 
mortgages. The policy of insurance provided: 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if the subject of in- 
surance be personal property and be or become incumbered by a chattel 
mortgage.” 

There was not indorsed on or added to the policy an agreement 
concerning the chattel mortgages. The receiving in evidence of the 
chattel mortgages and the note for the payment of which they were 
given as security was objected to by the plaintiff upon the ground that 
they were usurious and void. The plaintiff subsequently introduced 
evidence, which remained wholly uncontradicted, tending and _ sufficient 
to support a finding that they were usurious and the jury by the verdict 
so found. The ultimate decision of the trial justice was: 

“There was sufficinet evidence to justify a finding that the mortgage 
was usurious, but not in my judgment to support a finding that the plain- 
tiff had elected to treat the mortgage as void for usury before the is- 
suance of the policy.” 

A contract of insurance is to be interpreted as are other contracts. 
The intention of the parties as gathered from the whole instrument must 
prevail. If the language used by the parties has a plain meaning, un- 
affected by that of other clauses or provisions of their contract, the 
ordinary effect must be given it. The established rules of interpretation 
are aids in ascertaining the intention. The parties in the instant case 
stipulated that if the insured property was incumbered by a chattel 
mortgage at the issuance of the policy the policy should be void. Such is 
the practical! effect and operation of the stipulation under the facts of 
the case. Whether or not the property was incumbered by the chattel 
mortages is the ultimate and determinative question we are to answer. 
If it was not the plaintiff might lawfully regard the instruments as 
effectless and mere nothings. The difference between a chattel mortgage 
in mere words and a valid, effectual incumbering by a chattel mortgage is 
indicated by the stipulation; it is the difference between the impotent 
instrument and the object sought by it. In this-state a chattel mortgage 
incumbers property only by effecting a present transfer to the mortgagee 
of the property mortgaged by it, defeasible by the payment of the sum 
it is given to secure. Barrett Manufacturing Co. v. Van Ronk, 212 N. 
Y. 90, 105 N. E. 811. A void chattel mortgage does not and cannot 
transfer or incumber the proerty described in it. An invalid transfer 
is no transfer. It is merely the form or semblance, without reality, of 
a transfer. If the mortgages were invalid, they would not by legal in- 
tendment avoid the policy. The defendant seeking to avoid the policy 
on the ground that the property was incumbered by the mortgages was 
bound to show they were, as against the insured, mortgages in reality 
as well as in appearance. Judicial decisions uniformly so hold. Water- 
town Fire Ins. Co. v. Grover & Baker Sewing Machine Co., 41 Mich. 
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131, 1 N. W. 961, 32 Am. Rep. 146; Rowland v. Home Ins. Co. of New 
York, 82 Kan. 220, 108 Pac. 118, 136 Am. St. Rep. 104; Fitchener v: 
Fidelity Mutual Fire Ass’n, 103 lowa, 276, 282, 72 N. W. 530; Forward 
v. Continental Ins. Co., 142 N. Y. 382, 390, 37 N. E. 615, 25 L. R. A. 637; 
Weigen v. Council Bluffs Ins. Co., 104 lowa, 410, 73 N. W. 862; Continen- 
tal Ins. Co. v. Vanlue, 126 Ind. 410, 26 N. E. 119, 10 L. R. A. 843; Hans- 
com v. Home Insurance Co., 90 Me. 333, 349, 38 Atl. 324; Smith v. In- 
surance Co., 60 Vt. 682, 15 Atl. 353, 1 L. R. A. 216, 6 Am. St. Rep. 144. 
Town of Clinton v. Town of of Westbrook, 38 Conn. 9; Downey v. 
National Fire Ins. Co. of Hartford, Conn. 77 W. Va. 386, 87 S. E. 487; 
Ide v, Stanton, 15 Vt. 685, 40 Am. Dec. 698; Gilchrist Transportation Co. 
v. Phenix Insurance Co., 170 Fed. 279, 282, 95 C. C. A. 475; Neafie v. 
Woodcock, 15 App. Div. 618, 621, 44 N. Y. Supp. 768. The same rule 
has been applied to stipulations relating to title in or change of title from 
the insured. Merrill v. Agricultural Ins. Co., 73 N. Y. 452, 29 Am. Rep. 
184; Lycoming Ins. Co, v. Jackson, 83 Ill. 302, 25 Am. Rep. 386; Niagara 
Fire Ins. Co. v. Scammon, 144 Ill... 490, 28 N. B. 919, 32 N. E. 914, 19 L. R. 
A. 114; Kitterlin vy. Milwaukee Mechanics’ Mut. Ins. Co., 134 Ill. 647, 25 N. 
E. 772, 10 L. R. A. 220; Steinmeyer v. Steinmeyer, 64 S. C. 413, 42 S. 
E. 184, 59 L. R. A. 319, 92 Am. St. Rep. 809; Whiteside v. La Fayette 
Fire Ins. Co., 143 La. 675, 79 South. 217. The like rule is applied to 
analogous stipulations (Thomas v. Builders’ Ins. Co., 119 Mass. 121, 
20 Am. Rep. 317; Clark v. New England Mutual Fire Ins. Co., 6 Cush. 
[Mass.] 342, 53 Am. Dec. 44; Jersey City Ins. Co. v. Nichol, 35 N. J. 
Eq. 291, 40 Am. Rep. 625. Knight v. Eureka Fire & Marine Ins. Co., 26 
Ohio St. 664, 20 Am. Rep. 778; Fireman’s Ins. Co. of Dayton v. Holt, 
35 Ohio St. 189, 35 Am. Rep. 601; Sweeting v. Mutual Fire Ins. Co. 83 
Md. 63, 34 Atl. 826, 32 L. R. A. 570; Lindley v. Union Ins. Co. 65 Me. 
368, 20 Am. Rep. 701; Gale v. Belknap County Ins. Co., 41 N. H. 170; 
Behrens v. Germania Fire Ins. Co., 64 Iowa, 19, 19 N. W. 838; Equitable 
Fire & Accident Office, Limited, v. Ching Wo Hong, 1907, A. C. 96), 
though with exceptions or limitations in some jurisdictions (Bigler v. 
New York Central Ins. Co., 22 N. Y. 402; Landers v. Watertown Fire 
Ins. Co., 86 N. Y. 414, 40 Am. Rep. 554; Funke v. Minnesota Farmers’ 
Mutual Fire Ins. Ass'n, 29 Minn. 347, 13 N. W. 164, 43 Am. Rep. 216; 
Slobodsky v. Phenix Ins. Co. of Hartford, 52 Neb. 395, 72 N. W. 483; 
Stevenson v.Phcenix Ins. Co., 83 Ky. 7, 4 ‘Am. St. Rep. 120; Royal Ins. 
Co. v. McCrea, Maury & Co. 8 Lea [Tenn.] 531, 41 Am. Rep. 656) 

In virtue of the findings of the jury the note and mortgages were 
usurious and were, therefore, as a matter of law void. Sabine v. Paine, 
223 N. Y. 401, 119 N. F, 849, 5 A. L. R. 1444. They were not effectual 
or enforceable contracts at or subsequent to the issuance of the policy. 
They did not at any rate incumber the insured property. Such quality 
or characteristic is the creation of the statute: 

“All bonds, bills, notes, assurances, conveyances, all other contracts 
or securities whatsoever, except * * * whereupon or whereby there shall 
be reserved or taken, or secured or agreed to be reserved or taken, any 
greater sum, or greater value, for the loan or forbearance of any money, 
goods or other things in action, than is above prescribed, shall be void. 
Whenever it shall satisfactorily apepar by the admissions of the de- 
fendant, or by proof, that any bond, bill, mote, assurance, pledge, convey- 
ance, contract security or any evidence of debt has been taken or received 
in violation of the foregoing provisions the court shall declare the same 
to be void, and enjoin any prosecution thereon, and order the same 
to be surrendered and cancelled.” General Business Law (Cons. Laws, 
ch. 20) §§ 370, 371, 373. 

It is true that the term “void” is often used in statutes, contracts, 
and judicial opinions when the term “voidable”’ would be more accurate 
and correct. Indiscriminate use has in a considerable extent destroyed 
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the real though not broad difference in their meanings. A void contract 
or act, in law, is from its inception null—a nothing—it cannot be ratified 
or confirmed and cannot be the subject of disaffirmance or election. Such 
quality or character, however, need not exist as to all persons or for 
all purposes. it may be void or a mere nullity as to some persons and 
for some purposes only. State v. Richmond, 6 Foster (26 N. H.) 232; 
Blinn v. Schwartz, 177 N. Y. 252, 69 N. E. 542, 101 Am. St. Rep. 806; 
Meridian Life Ins. Co. v. Dean, 182 Ala. 127, 62 South. 90. Things which 
are without validity until confirmed are also often said to be void. A 
contract or act which may be avoided or rendered null at the pleasure or 
choice of a.party thereto is voidable, but not void until so rendered. In 
any given case we must ascertain the intent of the law which condemns 
the vitiating act. The effect the forbidden act may have on the contract 
depends upon the intent of the law which inhibits the act. It is a general 
tule of interpretation that contracts declared in terms void by statute be- 
cause interdicted by law or by public policy are, in correct and true 
meaning of the word, void. Such results may follow in virtue of the 
legislative intent, without the statutory declaration. Laun v. Pacific Mu- 
tual Life Ins. Co., 131 Wis. 555, 111 N. W. 660,9 L. R, A. (N. S.) 1204; 
Taezner v. Chicago, Rock Island & P. Ry. Co., 191 Fed. 543, 112 C. C, A. 
153; Moss v. Cohen, 158 N. Y. 240, 53 N. E. 8; Village of Ft. Edward v. 
Fish, 156 N. Y. 363, 50 N. E. 973; Swing v. Dayton, 124 App. Div. 58, 108 
N. Y. Supp. 115; affd., on opinion below, 196 N. Y. 503, 89 N. E. 1113; 
Wilson v. Cook, 256 Ill. 460, 100 N. E. 222, 43 L. R. A. (N. S.) 365; 
Schurtz v. City of Grand Rapids, 199 Mich. 20, 165 N. W. 766; Ramsay 
v. Crevlin, 254 Fed. 813. Our decisions heretofore made declare beyond 
the need of further consideration or discussion that the statutes relating 
to usury enact that usurious contracts are void and not merely voidable. 
In Sabine v .Paine, 223 N. Y. 401, 404, 119 N. E. 849. 850 (5 A. L. R. 
1444), in which the question presented to us was, is an usurious promissory 
note enforceable by a holder in due course, we decided that it was not, 
and said: 

“An instrument which a statute, expressly or through necessary im- 
plication, declares void, strictly speaking, is a simulacrum only. It is 
without legal efficacy. It cannot obligate a party or supoprt a right * 

* * The court is, under its [the statute’s] command, to declare it void, 
enjoin prosecution of it, and order it to be surrendered and canceled, 
whenever satisfactory proof of its usurious character appears. It is a 
pretense and ineffectual as a source of obligation or of right.” 

The judgment shoulud be reversed, the verdict reinstated, and judg- 
ment rendered upon it for plaintiff, with costs in all the courts. 

Hiscock, C. J., and McLaughlin and Andrews, JJ., concur with 
Pound, J 


Hogan and Elkus, JJ., concur with Collins, J. 
Judgment affirmed. 
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DURHAM v. STUYVESANT aut I OF THE CITY OF NEW 
Y 


(New York Supreme Court, eas Term, First Department. June 14, 
1920. im ‘ 


182 New York Supplement 887. 


4. INSURANCE — COINSURANCE CLAUSE UNAUTHORIZED 

BY NEW STANDARD FIRE POLICY. 

A coinsurance clause is unauthorized by and irticonsistent with the 
conditions of the new standard form of fire insurance policy provided by 
Insurance Law, § 121, as added by Laws 1917, c. 440, § 3; the policy, with- 
out the clause, providing for payment of a loss in the ratio that the. face 
amount of all insurance bears to the amount of loss, irrespective of value 
of the property, and a company’s liability under such clause being de- 
termined by ratio of the face amount of total insurance to value of the 
property. 

(For other ctses, see Insurance, Dec. Dig. § 504.) 


Appeal from City Court of New York, Trial Term, 

Action by Theodore Durham against the Stuyvesant Insurance Com- 
pany of the City of New York. From a judgment for plaintiff, on motions 
by both parties for a directed verdict, defendant appeals. Affirmed. 


Argued April term, 1920, before Guy, Finch, and Wagner, JJ. 


Prentice & Townsend, of New York City (Robert Kelly Prentice, 
of New York City, of counsel), for appellant. 

Ellison, Ellison & Fraser, of New York City (William B. Ellison 
and Bruce Ellison, both of New York City, of counsel), for respondent. 


Fincn, J. [1] The action was brought upon a policy of fire insurance 
to recover damages for certain flour claimed to have been covered by said 
policy. The policy is known as a floating policy, covering merchandise 
owned by the insured wherever (with certain exceptions) the same may be 
located. The appellant here seeks to review certain questions of fact, but 
at the close of the plaintff's case defendant moved for directed verdict, 
and it was then expressly agreed, and in fact insisted upon by defendant, 
that there were no questions of fact or evidence in support thereof to be 
passed on, whereupon the plaintiff also moved for a direction of a verdict. 
As both asked for a directed verdict, all questions of law and fact were 
therefore to be decided by the court, and these were resolved in favor of 
the plaintiff. Trimble v. N. Y. C. & H. R., 162 N. Y. 84, 56 N. E. 532, 
48 L. R. A, 115. Mullen v. Quinlan, 195 N. Y. 109, 113, 87 N. E. 1078, 24 
L.R. A. (N. S.) 511. Only two questions are therefore presented for re- 
view: First, whether the plaintiff owned the property in question at the 
time it was destroyed: and, second whether the coinsurance clause of the 
Policy was applicable, in which latter event the defendant’s liability would 
be reduced. 

(2, 3] It appears that plaintiff purchased flour from Youngblood, In- 
corporated. Youngblood, Incorporated, procured the flour to be shipped 
to plaintiff; the terms of sale being that plaintiff is to pay for the flour 
On its arrival by a sight draft against the bill of lading. When the flour 
arrived, plaintiff was unable to pay for the same, but wrote Youngblood, 
requesting that the flour be placed in a certain warehouse for his account 
and at his expense, and payment would be made in a few days. In con- 
formity with this request Youngblood delivered the bill of lading to the 
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warehouseman, who obtained the flour, and a few days thereafter plaintiff 
delivered to Youngblood ‘his trade acceptance, dated May 23, 1919, payable 
30 days thereafter. While under the original contract plaintiff was not 
entitled to possession of the flour until the payment of the sight draft, it 
is clear that said contract was mutually modified, so that the seller, Young- 
blood, accepted payment by a 30-day draft, and title thereupon vested in 
the plaintiff, although claim might be urged that it had vested earlier. 
Even though this might raise a question of fact, which I believe it does, 
yet the trial court has resolved this question in favor of the plaintiff, and 
there is evidence to sustain his finding. 

[4] The coinsurance clause contained in the policy was disregarded, 
apparently upon the ground that it was illegal, and therefore void, upon 
which theory the court is asked to sustain the judgment in that particular. 
In 1917 the Legislature, by amendment to section 121 of the Insurance 
Law (Consol. Laws, c. 28), provided for a new standard form of fire 
insurance policy, and said amendment also provided that— 

“No other or different provision, agreement, condition or clause shall 
be in any manner made a part of such contract or policy or endorsed 
thereon or added thereto or delivered therewith, except as follows, to 
wit: * * * 3. The extent of the contribution to be made under the 
policy in case of loss or damage. 4. Any other matter necessary clearly to - 
express all the facts and conditions of insurance on any particular risk: 
Provided, however, that no such agreement or rider shall be inconsistent 
with or a waiver of any of the conditions or provisions of the standard 
fire insurance policy hereby established. * * *” 

There was in the standard form no provision made for a coinsurance 
clause, but the defendant contends that the same is authorized under sub- 
divisions 3 and 4, above quoted. The respondent, on the other hand, urges 
that said clause is inconsistent with the conditions of the standard policy. 
It is clear that the latter contention is correct, since the policy, without 
said clause, provides for payment of a loss in the ratio that the face 
amount of all insurance bears to the amount of the loss irrespective of 
the value of the property; on the other hand, when a coinsurance clause 
is read into the policy, the company’s liability is determined by the ratio 
which the face amount of the total insurance bears to the value of the 
property. In other words, generally stated, in the absence of a coinsu- 
rance clause, the insured collects his whole loss if that does not exceed 
his insurance, and his whole insurance if that does not exceed his loss. 

With a coinsurance clause present, the foregoing rule of recovery is 
modified, and the recovery reduced, if the insurance and the loss, or both 
are below the percentage of value. Richards on Insurance (3d Ed. § 242. 
In consequence the language used in subdivisions 3 and 4 cannot be held 
to allow the inclusion of a coinsurance provision, because inconsistent 
with the provisions of the standard policy. In addition, the word “con- 
tribution,” as used in subdivision 3, above quoted, would seem to be only 
applicable to an apportionment of loss among companies issuing concurrent 
policies. Richards on Insurance (3d Ed.) §§ 315, 316, pp. 431-433; 
Farmers’ Feed Co. v. Scottish Union Ins. Co., 173 N. Y. 241, 65 N. E. 1105. 

Richards, in his work on Insurance, calls attention to the fact that 
certain states have passed statutes prohibiting the inclusion of a coin- 
surance clause in a policy, except as the insured may voluntarily accede 
to it in consideration of a lower premium, and the same author points out 
that effect should not be given to these clauses when they are incon- 
sistent with statutory provisions. Richards on Insurance, (3d Ed.) § 342. 
Moreover, it does not appear that any approval has been given by the super- 
intendent of insurance to the addition of the coinsurance clause in con- 
nection with the*standard form of policy adopted by the amendment of 

1917,,even assuming that such approval would be effective. 
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[5] While the superintendent apparently did give his approval 
in connection with the old form, such form was discarded by the Legis- 
lature of* 1917, when the new form was adopted. The cases cited by 
the appellant are merely an interpretation of the coinsurance clause, 
and were decided before the amendment of section 121 in 1917. In 
consequence, the denial of the defendant’s motion to amend its answer, 
or to withdraw a juror, for the purpose of moving at Special Term 
for leave to amend, cannot prejudice the defendant, )because the 
avowed purpose of-the amendment was to show in defense that the 
actual value of the property insured was greater than stated by the 
plaintiff. 

It follows that the judgment should be affirmed, with costs. All 
concur. 


FOSTER v. SCOTTISH UNION & NATIONAL INS. CO. OF &N- 
INBURGH. (No. 16394.) 


(Supreme Court of Ohio. April 6, 1920.) 
127 Northeastern Reporter. 865 


(Syllabus by the Court.) 
1. INSURANCE—KNOWLEDGE OF INSURER’S AGENT AS TO 


TITLE OF PROPERTY INSURED HELD KNOWLEDGE OF 
INSURER. 


The knowledge of the agent of a fire insurance company as to the title 
by which property is held, with respect to which property the agent, act- 
ing within the scope of his apparent authority, procures the issuance of 
a policy of fire insurance, is imputed to his princpal, and is in law the 
knowledge of such principal 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


2. INSURANCE—AGENT’S KNOWLEDGE AS TO INSURABILITY 

OF PROPERTY IMPUTED TO INSURER. 

An insurance company is deemed to know matters pertinent: to the 
insurability of property upon which it issues a policy of fire insurance, 
when such matters were in fact known to its agent at the time the latter 
procured the insurance. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. XINSURANCE—POLICY PROVISION LIMITING POWERS OF 
AGENTS HELD NOT TO AFFECT KNOWLEDGE OF AGENT 
IMPUTED TO INSURER. 

As to such matters so known to such agent the insurer company is 
deemed to have knowledge, notwithstanding a clause in the policy pro- 
vides that “No officer, agent,.or other representative of this. company 
shall have power to waive any provision or condition of this policy ex- 
cept * * * by agreement indorsed hereon or added hereto. 


(For other cases, see Insurance, Dec. Dig. § 376[2].) 


4. INSURANCE—POLICY THOUGH AVOIDING CONTRACT. IF 
INSURED NOT OWNER OF REALTY HELD VALID, WHERE 
AGENT KNEW INSURED HAD LEASEHOLD ONLY. 

A policy of fire insurance stipulating that it should be void “unless 

otherwise provided by agreement indorsed hereon or added hereto, * * 
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if the subject of insurance be a building on ground not owned by the in- 
sured in fee simple,” is a valid obligation of the company issuing it, 
where the agent who caused the policy to be issued without ifdorsement 
had knowledge that the insured’s title to the buildings covered was a lease- 
hold estate only, and the ingured was in fact ignorant of such provision in 
the policy until after a loss had occurred. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 



















5. INSURANCE—APPOINTMENT OF RECEIVER TO COLLECT 
RENTS PENDENTE LIFE HELD NOT TO CHANGE IN- 
SURED’S INTEREST. 


Provision in a policy of fire insurance that the policy “shall be void 
if any change * * * take place in the interest, title, or possession of the 
subject of insurance, whether by legal process or otherwise,” is not breach- 
ed by the mere appointment of a receiver to collect rents pendente life 
in an action to declare a forfeiture of the leasehold interest of the insur- 
ed, where receiver is not, and the insured is, in actual physical possession 
of the property insured. 


(For other cases, see Insurance, Dec. Dig. § 328[12].) 






































Certified by Court of Appeals, Cuyahoga County. 

Action by one Foster against the Scottish Union & National Insurance 
Company of Edinburgh. A judgment for plaintiff was reversed by the 
Court of Appeals, judgment for defendant entered, and case certified. Re- 
versed, and judgment of common pleas affirmed. 





The parties stand in the same relation as in the trial court, and may 
therefore be referred to as plaintiff and defendant. The original suit was 
upon two causes of action, the one seeking reformation of, and the other 
recovery upon, a policy of fire insurance issued September 17, 1913, by de- 
fendant to the plaintiff, covering in the sum of $10,250 a certain building, 
together with minor equipment, in the city of Cleveland. 


A mortgage clause attached to the policy made a loss thereunder pay- 
able to the Union Savings & Loan Company of Cleveland, mortgagee of 
the property, but the mortgage was paid off prior to the fire by which the 
property was destroyed March 28, 1916. The Union Savings & Loan Com- 
pany had held the mortgage for 25 years before the issuance of the policy 
‘in suit, and through its former secretary had placed the insurance upon 
the building with defendant company. The latter therefore had carried 
the insurance upon the building for 28 years, under policies of which the 
one in suit was a renewal. 


Upon presentation of proofs of loss the defendant refused to recog- 
nize any obligation under the policy, other than to return the premiums 
paid, on the ground that plaintiff never had more than a leasehold interest 
in the ground on which the building stood, by reason of which fact the 
policy was void under the following provision therein: 


“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto shall be void, * * * if the subject of insur- 
ance be a building on ground not owned by the insured in fee simple.” 

The plaintiff's amended petition alleged the fact as to plaintiff's title, 
. — set for the the stipulation of the policy above quoted and de- 
clared: 


° “At the time that said agreement [to insure the property] was entered 
into and said policy prepared and delivered to plaintiff, the defendant well 
knew that said building so intended to be insured stood upon ground not 
owned in fee simple by the plaintiff.” 
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The amended petition further charged that the failure to add an ap- 
propriate indorsement to the policy was by mutual mistake and inad- 
vertence not discovered by plaintiff until after the loss, by reason of the 
fact that the policy, instead of being delivered direct to plaintiff, was 
delivered to the Union Loan & Savings Company, which thereafter re- 
tained it in its exclusive possession. The amended petition prayed that if 
the court deemed it necessary the policy should be reformed to conform 
with the actual agreement of the parties, and prayed further for judg- 
ment in the amount of the loss. 

By its answer the defendant denied any agreement not contained in 
the policy, denied knowledge of plaintiff’s title, or want of it, and denied 
any mistake in the writing of the policy. In a second defense this further 
stipulation of the policy is pleaded: 

“* * * No officer, agent, or other representative of this company 
shall have power to waive any provision or condition of this policy ex- 
cept such as by terms of this policy may be the subject of agreement in- 
dorsed hereon or added hereto, and as to such provisions and conditions 
no officer, agent, or representatives shall have such power or be deemed or 
held to have waived such provisions or conditions unless such waiver, if 
any, shall be written upon or attached hereto. * * *” 


A third defense alleged the plaintiff’s loss of title, possession, and 
control of the property by the appointment of a receiver therefor prior to 
the fire, and pleaded a further stipulation of the policy declaring the 
same void “if any change * * * take place in the interest, title, or 
possession of the subject of insurance.” 


A jury being waived, the case was tried to the court, which found 
against the plaintiff on the issue of reformation, but in favor of the 
plaintiff upon the legal issues. The Court of Appeals reversed the latter 
finding of the common pleas, and entered judgment for the defendant, 
but, finding its own judgment in conflict with a judgment of the Court of 
Appeals of Portage county, certified the record to this court. 


Kline, Niman, Buss & Holliday, of Cleveland, for plaintiff in error. 
J. W. Mooney and R. M. Edmonds, both of Columbus, and Orgill, 
Maschke & Mellen of, Cleveland, for defendant in error. 


MErRRELL, J. At the trial an issue of fact was raised as to whether 
one Grigor, claimed by the plaintiff to have been defendant's agent in 
obtaining and placing the insurance in question, was or was not such agent. 
It is conceded that Grigor knew the nature and extent of plaintiff's title 
before and at the time the policy was issued. The facts, so far as uncon- 
troverted, are that Grigor at the time the policy was written was secretary 
of the Union Loan & Savings Company, which held a mortgage on plain- 
tiff’s property. At that time, and for some period before, Grigor held a 
license as agent for defendant company, issued at -the latter’s instance 
by the state insurance authorities. Agent’s commissions for insurance 
effected upon property in which the Union Loan & Savings Company had 
a mortgage interest, the placing of which insurance that company in 
practice controlled, were nominally paid to Grigor as agent for the de- 
fendant company, and by Grigor turned over to the loan company. Grigor 
seems never to have written up or countersigned a policy in his company, 
the actual preparation of plocies, including the one in suit, having been 
done by the insurance agency of the Leonard Parks Company, of the 
same city. 

The ordnary course of such business was thus described by Grigor: 


“The Leonard Parks Company each month would call us up and ask 
us for the renewals; they kept a schedule of the renewals that we had, 
and they would call us up and ask us which ones we still had loans on, 
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and those we didn’t have loans on they would see them themselves; the 
others they asked us if they were still in force, and they would write 
out the policies and send them to us.” 

Grigor did not recall having telephoned himself to the Leonard Parks 
Company with reference to the policy in suit, and the evidence tends to 
establish that another employee of the Union Loan & Savings Company 
actually did so. It is not claimed that this other employee or the Leonard 
Parks Company had any actual knowledge of plaintiff’s title. It is there- 
fore contended on behalf of defendant that Grigor had no part in the 
transaction concerning the insurance in question, and that his personal 
knowledge as to plaintiff’s title could by no possibility and upon no theory 
be imputed to defendant company. 

The point is well taken if the inference of fact is sound. Although 
there was no finding of facts by the trial court, its judgment implies, of 
necessity, finding, first, as a matter of fact, that Grigor was the agent of 
defendant in placing this insurance, and, second, as a matter of law, that 
Grigor’s knowledge of plaintiff's title is to be imputed to defendant. 


[1, 3] This court cannot weigh conflicting evidence, and its sole pro- 
vince with respect to the issue of fact is to determine whether there was 
any evidence in support of the finding. Such evidence appears clearly upon 
a glance at the situation viewed in its entirety. The defendant company 
obtained contracts of insurance upon the properties of the clients of the 
Union Loan & Savings Company by appointing an officer of the latter 
company its agent, thus securing to such officer or the loan company a suf- 
ficient financial inducement by way of agent’s commissions. Grigor’s 
agency was the procuring cause of the insurance issued upon plaintiff’s 
property. His agency was entitled to the commissions customarily paid 
therefor, and his agency carried whatever responsibility inheres in the 
office of agent, either personal to himself or cast by operation of law upon 
his prinéipal. In this view it matters little whether the agent performed 
personally the business of the agency or suffered it to be performed by an- 
other in his name and under his responsibility. If it mattered at all, the 
defendant is not in position to urge the point, since the appointment of 
Grigor as agent was obviously for the sole purpose of controlling the in- 
surance of which the loan company had the disposition. It follows that 
the undisputed evidence was ample to support the conclusion of fact 
that Grigor is to be taken as the defendant’s agent in procuring the in- 
surance contract with reference to plaintiff’s property. This conclusion 
is fortified by the provisions of section 9586, General Code: 

“A person who solicits insurance and procures the application there- 
for shall be held to be the agent of the party, company or association 
thereafter issuing a policy upon such application or a renewal therof, any- 
thing in the application or the policy to the contrary notwithstanding.” 

[4] We are thus brought to the fundamental issue in the case, namely 
the responsibility of an insurance company ‘under a policy of fire insur- 
ance procured by its agent with full knowledge of the actual title of the 
insured, a leasehold, where the policy itself provides that the same shall 
be void “if the subject of insurance be a building on ground not owned 
by the insured in fee simple,” and ‘that— 

“No officer, agent, or other representative of this company shall have 
power to waive any provision or condition of this policy except * * * 
by * * * agreement indorsed hereon or added hereto.” 

The issue thus stated arises upon the undisputed evidence in the case 
that the insured until the loss had occurred did not in fact know that either 

of the stipulations just quoted were contained in the policy, which did not 
come into his possession until after the fire. 

The Court of Appeals, whose decision is now under review, felt that 
the question was determined in favor of the defendant company by a 
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_ prior decision of this court. Ohio Farmer’s Insurance Co. v. Titus, 82 
Ohio St. 161, 92 N. E. 82. In argument, the defense relied chiefly upon that 
case and Northern Assurance Co. v. Grand View Bldg. Ass’n, 183 U. S. 
308, 22 Sup, Ct. 133, 46 L. Ed. 213. It cannot be doubted that the doc- 
trine of the case last referred to, a case altogether analogous upon the 
facts to the instant case, would, if followed, dispose of the present issue, 
whether or not our own previous holdings have that effect. In either case 
the question involved is of sufficient importance to justify an examination 
in the light of principle. 

It is settled in this state that the knowledge of the agent with refer- 
ence to the subject-matter concerning which he acts in pursuance oi 
authority from his principal is the knowledge of the principal. Massachu- 
setts Life Ins. Co. v. Eshelman et al., Ex’rs, 30 Ohio St. 647, and First 
Nat. Bank of New Bremen vy. Burns et al., 88 Ohio St. 434, 103 N. E. 93, 
49 L. R. A. (N. S.) 764. Applying this doctrine to the facts of the instant 
case, we have apparently the situation of the insurer issuing to the con- 
tract which the former knows to be void and worthless from its inception. 
Pursuing the supposed case further, we find the insured, having suf- 
fered a loss, endeavoring to recover under a contract concededly void un- 
iess the effect of the restrictive provisions of the policy can be avoided by 
parol evidence of the true understanding had between the insured and the 
insurer, the latter of course represented by its agent. 

That parol evidence cannot be received to vary or modify the terms of 
the written policy is the substantial ground of the decision in Northern 
Assurance Co. v. Grand View Bldg. Ass’n, supra. At page 361 of 183 
U. S., at page 153 of 22 Sup. Ct. (46 L. Ed. 213), Justice Shiras says: 


“Contracts in writnig, if in unambiguous terms, must be permitted 
to speak for themselves, and cannot by the courts, at the instance of one 
of the parties, be altered or contradicted by parol evidence. * * * This 
principle is applicable to cases of insurance contracts as fully as to con- 
tracts on other subjects.” 

Two further steps in the process of reasoning led the court to a final 
judgment for the insurance company. They are: 

First, “The insured is presumed, as matter of law, to be aware of 
such limitations’—the voidance and ‘nonwaiver clauses. 

And, second, “There is no finding that the agent communicated to 
the company * * ¥* the fact that there was existing insurance on the 
property, and that he had undertaken to waive the applicable condition.” 

It is impossible to accept this reasoning. It is indeed true that the 
insured cannot by parol vary a written obligation by which he has under- 
taken to be bound, or one which he has accepted as the measure of his 
rights, either knowing its contents or having had a reasonable opportunity 
to know them. In either case he is held to the terms of the writing be- 
cause he has made it his own. This is quite another thing from presum- 
ing him to know what in fact he does not know. If in such case he is held 
to the terms of a writing which he has not read, it is because his neglect to 
read after opportunity to do so is his deliberate acceptance of the writ- 
ing, or rather, his election to be bound thereby, whatever its contents. If 
again, in such case the insured is deprived of his fancied security by the 
express terms of the written policy he cannot plead his own neglect to cir- 
cumvent the consequence of a written contract, which, so far as is known 
by the other contracting party, is in all respects open and fair. 

These observations, however, have no just application to the con- 
ceded facts of the Northern Assurance Case, nor to the facts of the case 
at bar. In neither instance does the insurer plead his own negligence to 
avoid the consequences of his written obligation; rather does he plead that 
the other party to the writing, the insurer, has taken advantage of his ne- 
glect to foist upon him a contract which, in view of facts at the time 
known to such other, in one breath creates an obligation and in the next 
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takes it away—in fine, a contract which is no contract. This plea is, in - 
effect, an appeal to the chancery powers of the court to enjoin the other 
party, the insurer, from setting up the restrictive clauses of the policy in 
defense of an action at law by the insured on the policy, and this on the 
ground that to permit the defense at law would be to work inequity or 
perhaps fraud on the insured. Where fraud is the basis of appeal, the 
negligence of the party defrauded is not an answer. By this plea, sub- 
stantially that of estoppel, there is clearly no attempt to set aside or in- 
fringe upon the parol evidence rule. 

It remains to consider whether the plea so defined is borne out of by 
proof that the agent of the insurance company who procured the insur- 
ance in question knew at the time the policy was issued the fact as to the 
title of the insured, or, as in the Northern Assurance Case, the fact of 
prior insurance. This, in truth, is the turning point in the instant case as 
it was in the above case, where the majority opinion (the Chief Justice and 
two associates dissenting) finds that the insurance company had no notice 
of the defect in the position of the insured, by reason of the knowledge 
thereof had by its agent. The insured was conclusively “presumed” to 
know the contents of the policy, but no such presumption was indulged 
to make the knowledge of the agent that of his company, as to the na- 
ture of the title of the insured. In the present connection it will suffice to 
say the latter presumption, or, more accurately, rule of law, is well esta- 
blished in the law of this state. It is but a corollary of the doctrine of re- 
spondeat superior, and is widely recognized. 

From this viewpoint and with reference to the facts of the instant 
case, the so-called “nonwaiver” clause is peculiarly ineffective. That clause 
is here invoked, not so much to limit the power of the agent to contract 
on behalf of his principal, as in an effort to exonerate the insurance com- 
pany from the application of the generally recognized principle of law 
whereby the agent’s knowledge is imputed to his principal. Without con- 
sidering whether a party to such a contract may stipulate his exemption 
from a broad rule of the common law, it will suffice to’ observe the terms 
of the “nonwaiver” clause are inapt to the purpose. Thus Commission- 
er Pound, speaking for the court, in German Ins. Co. v. Shader, 68 Neb. 
1, says, at page 4, 93 N. W. 972, 973 (60 L. R. A. 918): 

“The general rule that an insurance company cannot take advantage 
of conditions in a policy whereby such policy is to be void by reason of 
circumstances existing at the time of the policy issued, in case the facts 


were known to its agent at the time, has been recognized universally.” 
And further adds: 


“Including our own court, the courts of some 27 states, at least, have, 
upon one ground or another, adhered to this doctrine in the face of these 
provisions as to waiver.” 

In many jurisdictions the conclusions indicated is reached on the theory 
of estoppel, as in Wood v. American Fire Ins. Co., 149 N. Y. 382, 44 N. 
E. 80, 52 Am. St. Rep. 733. The same result is necessitated if the word 
“void” in the policy is contrued to mean “voidable” at the option of the 
company. Ewart, Waiver Distributed, 210. On this theory, the company, 
in the present case, having accepted the payment of premiums for 28 years, 
with knowledge imputed to it of facts as to the title of the insured enti- 
tling it to avoid the obligations of the policy, will be deemed to have 
elected the position of responsibility thereunder. 

In accordance with the views expressed will be found an impressive 
majority of the courts of last report in the several states, and also many 
of the text-writers. 3 Cooley, Briefs on Law of Insurance, 2619 et seq.; 
2 Joyce on Law of Insurance (2d Ed.) § 439 et seq.; Elliott on Insurance, 
§ 188; Bowers’ Law of. Waiver, § 279 et seq.: and annotations 107 Am. 
St. Rep. 99. to 149, See also, Ewart, Waiver Distributed, chapter X, and 
the many cases cited in the works referred to. 
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However, it is strongly insisted by counsel for the insurance com- 
pany that the issue in the present case has already been decided by this 
court in favor of the insurer in the case of Ohio Farmers’ Ins. Co. v. 
Titus, supra. And such was the view of the Court of Appeals. 

In the Titus Case the insurer, after a fire loss, brought action on the 
policy, and was met by an answer pleading that clause of the policy render- 
ing the same void “if the subject of insurance or any part thereof, or the 
real estate or any part thereof, * * * now is, or shall hereafter be, 
incumbered by mortgage or otherwise,” and also a nonwaiver clause the 
same as that invoked as in the case at bar. The answer further averred, 
in the language of the opinion: 


“That after the issuance of said policy, and before the time of the fire, 
the real estate on which the barn was situated was incumbered by a 
mortgage.” 

The plaintiff replied, admitting the incumbrance, but alleging that he 
had notified the company of the execution of the mortgage and that the 
company thereafter accepted premiums. There was apparently evidence 
that the company’s agents were informed of the subsequent incumbrance, but 
none to indicate that they had communicated the same to the company. 
It was therefore held that a verdict should have been directed for the com- 
pany. 

There is nothing in the report of the Titus Case to indicate that there 
was any breach of the stipulations of the policy at its inception, at the 
time of the policy was issued, much less that the company’s agents had 
knowledge of such breach. When the insured received the policy and paid 
the first premium he gbtained a policy which actually insured the property 
in question. Moreover, upon delivering the policy and receiving the initial 
premium, the functons of the company’s agent ceased, so far as their ap- 
parent scope wag concerned. If further power was to be attributed to 
the agent, it could only be found in-some express authorization by the 
company in the policy or elsewhere. The terms of the policy itself nega- 
tived the existence of further powers in the agent. Hence notice by the 
insured to the agent of any subsequent incumbrance placed upon the prop- 
erty insured could not be imputed to the company, for the obvious reason 
that the agent’s knowledge was obtained at a time when he had ceased to 
have any duty to perform with respect to the property or insurance in ques- 
tion, and no longer possessed power real or apparent with respect thereto, 
It must therefore be seen that the Titus Case does not control the decision 
of the case at bar, and is in no Sense in conflict with the principles of law 
herein declared. 

The third defense of the insurance company presents matter independ- 
ent of the issues hitherto discussed. The policy provided that— 

The same “shall be void if * * * any change * * * take place 
in the interest, title, or possession of the subject of insurance, * * * 
whether by legal process * * * or otherwise.” 

For some time prior to the fire plaintiff was in default for rents and 
taxes under his lease, which reserved to the lessors a right of re-entry 
in such event. At the time of fire an action was pending between the les- 
sors and plaintiff as lessee, wherein the former sought a decree of for- 
feiture, recovery of rent, and the appointment of a receiver to collect 
rentals pending the litigation. With the consent of the present plain- 
tiff a receiver had been appointed, and was in technical charge of the prop- 
erty. However, Foster continued to live in the property without paying 
rent to the receiver. he (Foster), in fact, collected rents from the tenants 
of the building and turned them over to the receiver. Judgment in the 
case decreeing forfeiture and awarding to the lessors a writ of possession 
was not rendered until some months after the fire. 

[5] We are of the opinion that neither the existence of grounds of 
forfeiture at the time of the fire, nor the incumbency at that time of a re- 
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ceiver to sequester rentals, constituted a change in the “interest, title, or 
possession” of the insured, nor a termination of his insurable interest. 

The common stipulation in polices of fire nsurance, here set up in the 
third defense, has quite generally been construed as having reference to 
the increase of hazard which may result from an actual change in title 
or possession, neither of which had occurred in the present instance. This 
was the view expressed in Bronson v. Insurance Co., 64 W. Va. 494, at page 
496, 63 S. E., at page 283 (19 L. R. A. [N. S.] 643), on other points 
strongly relied on by defendant, where it is said: 

“It is the actual change of possession * * * that violates the pol- 


In Georgia Home Ins. Co. v. Bartlett, Trustee, 91 Va. 305,21 S. E: 
476, 50 Am. St. Rep. 832, the appointment of a receiver to take charge 
of the property and collect rentals was held not to void the policy under 
the precise clause here in question. It was there said, at page 309 of 91 
Va. (21 S. E. 476, 50 Am. St. Rep. 832): 

“Thie test to be applied in each case is whether the fact of possession 
has been charged.” 

To the same effect are Walradt v. Phoenix Ins. Co., 136 N. Y. 375, 
32 N. E. 1036, 32 Am. St. Rep. 752, and Maree v. _oncordia Fire Ins. 
Co., 234 Pa. 31, 82 Atl. 1090, 39 L. R. A. (N. 

Reason and justice support this doctrine, ae ag Coutt of Appeals 
and the trial court did not err in finding, in effect, that the third defense 
was not sustained by the proof. The judgment herein of the Court of 
Sone ig therefore reversed, and that of the court of common pleas af- 

rmed. 

Judgment of the Court of Appeals reversed, and that of the common 
pleas affirmed. 

Matthias, Johnson, and Robinson, JJ., concur. 
Wanamaker, J., concurs in the judgment. 
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BLUMBERG SHOE CO. v. PHCENIX ASSUR. CO., Limitep, OF 
LONDON. (6 Div. 832.) 


(Supreme Court of Alabama. Nov. 27, 1919. Rehearing Denied 
Dec. 24, 1919.) 


84 Southern Reporter, 763. 













2. INSURANCE—TIME FOR BRINGING SUIT UNDER STATUTE 
PENALIZING INSURER BELONGING TO TARIFF ASSOCIA- 
TION STATED. 

Under Code 1907, § 4594, as amended by Gen. Acts 1911, p. 316, 
authorizing the collection of a penalty from insurance companies which 
are members of a tariff association, suit may be brought on a fire policy, 
both for its amount and the penalty, after 15 days from proof of loss, 
without more, although enforcement of the penalty may be postponed un- 
til 60 days after proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 621.) 
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Appeal from Circuit Court, Jefferson County; H. A. Sharpe, Judge. 

Action by the Blumberg Shoe Company against the Phcenix Assur- 
ance Co., Limited, of London, on a fire insurance policy. Judgment for 
defendant, and plaintiff appeals. ‘Reversed, rendered, and remanded. 


Cabaniss & Bowie, of Birmingham, for appellant. 
Coleman & Coleman, Spain & Fisk, of Birmingham, for appellee. 


MIXON et at. v. ST, PAUL FIRE & MARINE INS. CO. OF ST. 
PAUL, MINN. (No. 23110.) 


(Supreme Court of Louisiana. May 3, 1920. Rehearing Denied 
May 31, 1920.) 


84 Southern Reporter, 790. 


(Syllabus by EditorialStaff.) 


1. INSURANCE — RIDER ATTACHED TO BINDER FOR PUR- 

POSE OF SPECIFICATION MUST CONTROL, 

Where a so-called “binder” was issued to serve as a regular policy 
pending the issuance of the standard policy, with a “rider” containing 
“puilders’ risks” clause affixed thereto, the “binder” and the “rider,” 
having been executed together, must be read together, and the rider, hav- 
ing been added for the purpose of specification, must control, 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 


3. INSURANCE—FIRE POLICY HELD A BUILDER’S RISK COV- 
ERING ONLY NEW CONSTRUCTION. 


Where, on application of a building contractor who had contracted 
to restore partly destroyed building to its original condition, a “binder” 
was issued by insurer as a regular policy pending issuance of the standard 
policy required by law, with “rider” attached containing “builders’ risks” 
clause describing the property insured as the building “in course of con- 
struction, including lumber, brick and building material in the building 
and on the premises adjacent thereto, to be used in the construction of 
said building,” insurer was not liable to owner for value of such partly 
destroyed property on its destruction before new work, except to a 
nominal extent, had been put into the building; the risk covered by such 
policy being the builder’s risk, and not the owner’s risk. 


(For other cases, see Insurance, Dec. Dig. § 163[1].) 


Appeal from Twenty-Fifth Judicial District Court, Parish of Tangip- 
ahoa; W. S. Rownd, Judge. 

Action by Mike Mixon and others against the St. Paul Fire & 
Marine Company of St. Paul, Minn. Judgment for plaintiffs, and de- 
fendant appeals. Judgment set aside, with directions. 


Walter Lemann, of Donaldsonville, and Hall, Monroe & Lemann, of 
New Orleans, for appellant. 


John C, Hollingsworth, of New Orleans, and Purser & Magruder, of 
Amite, for appellees. 
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COTTON BROS. CYPRSS CO., Limiten, v. HOME INS. CO. OF 
NEW YORK. SAME vy. SPRINGFIELD FIRE & MARINE INS. CO. 
OF SPRINGFIELD, MASS. (Nos. 22,409, 22,410.) 


(Supreme Court of Louisiana. a 3, 1920. Rehering Denied May 31, 
1920.) 


84 Southern Reporter 792 
























(Syllabus by the Court.) 


1. INSURANCE—WRITTEN STIPULATIONS IN POLICY CON- 
TROL IRRECONCILABLE PRINTED STIPULATIONS. 


The written stipulations in a policy of insurance should control when 
irreconcilable with those which are printed; but that rule is qualified by 
the fundamental principle, applicable to all contracts, that they should 
be so construed, if possible, as to give effect to all of their stipulations, 
and strike none with nullity. 


(For other cases, see Insurance, Dec. Dig. § 149.) 


2. INSURANCE—LOSS OR DAMAGE BY WATER OR RAIN HELD 
NOT RECOVERABLE UNDER TERMS OF TORNADO POLI- 
cy. 

Where a policy of insurance purports, by “rider,” to insure “against 
all direct loss or damage by tornado, windstorm or cyclone,” but is made 
and accepted subject to certain stipulations, including a disclaiming of 
liability for loss or damage by water or rain, save under certain specified 
conditions. there can be no recovery for such loss, unless those conditions 
are found to exist. 


(For other cases, see Insurance, Dec. Dig. § 423.) 


Appeal from Twenty-Third Judicial District Court, Parish of St. 
Mary; Thomas M. Milling, Judge. 

Separate suits by the Cotton Bros. Cypress Company, Limited, against 
the Home Insurance Company of New York, and the Springfield Fire & 
Marine Insurance Company of Springfield, Mass. Cases consolidated for 
trial in the district court and judgment for defendants, and plaintiff ap- 
peals. Affirmed. 












Milling, Godchaux, Saal & Milling, of New Orleans, and Foster, 
Boatner & Foster, of Franklin, for appellant. 

Spencer, Fenner, Gidiere & Phelps and Eugene J. McGivney, all of 
New Orleans, for appellees. 
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WIELAND v. ST. LOUIS COUNTY FARMERS’ MUT. FIRE INS. 
CO. (No. 21853.) 


(Supreme Court of Minnesota. July 2, 1920.) 
178 Northwestern Reporter 499. 


(Syllabus by the Court.) 


1, INSURANCE — PREPAYMENT OF PREMIUMS HELD TO 
HAVE BEEN WAIVED. 


The evidence sustains the verdict to the effect that defendant waived 
prepayment of the premium when the application for insurance was made 
and accepted. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. INSURANCE — OFFICER OF TOWNSHIP MUTUAL FIRE IN- 
SURANCE COMPANY AUTHORIZED TO ISSUE POLICIES 
MAY .WAIVE PREPAYMENT OF PREMIUM. 


There being nothing in the statute or in the articles of incorporation 
forbidding a township mutual fire insurance company to extend credit to 
an applicant for insurance, or to waive prepayment of the premium, the 
officer of such company, having to accept insurance and issue policies, may, 
upon the receipt of an application for immediate insurance agree to ex- 
tend credit for the payment of the premium, or waive prepayment of the 
same, even though a by-law provides that insurance will take effect on the 
day when the application and undertaking is signed by the applicant, 
and the premium and fees paid to the director or authorized agent taking 
the application 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


Appeal from District Court, St. Louis County; Bert Fesler, Judge. 
Action by Albert H. Wieland against the St. Louis County Farmers’ 


Mutual Fire Insurance Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Abbott, MacPherran, Gilbert & Doan, of Duluth, for appellant 
Crassweller & Crassweller, of Duluth, for respondent. 


ALTERMAN v. HOME INS. CO. 
(New York Supreme Court, Appellate Term, First Department. June 29, 
1920 ; 


183 New York Supplement 62. 


1, INSURANCE—EFFECT GIVEN TO INTENTION OF PARTIES. 


An insurance contract is not unlike any other, and is to be inter- 
preted so as to give effect to the intention of the parties, ascertained from 
the language used in the instrument as’a whole, and aided by the examina- 
tion of other surrounding facts and circumstances, which may have a 
legitimate bearing on or tendency to disclose such intention. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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2. INSURANCE—EVERY MATERIAL WORD TO BE GIVEN EF- 
FECT. 


An insurance contract should be construed in a manner which will ~ 
give effect to every material word used within its bounds, if such a con- 
struction is not patently inconsistent with other parts of the contract, or 
incompatible with the attendant circumstances or the subject-matter. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


3. INSURANCE—“EXTENSION” IN FIRE POLICY REFERRED TO 
SEPARATE BUILDING ON LOT. 


A fire policy covering a brick building and extension thereto occupied 
as store and dwelling, etc., held to include a building on the back of the 
lot not attached to the front building. 


(For other cases, see Insurance, Dec. Dig. § 163[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Extension.) 


Appeal from Municipal Court, Borough of Manhattan, Fifth District. 
Action by Jennie Alterman against the Home Insurance Company. 


From a judgment for plaintiff upon an agreed statement of facts, de- 
fendant appeals. Affirmed. 


Argued April term, 1920, before Guy, Finch, and Wagner, JJ. 


Robert A. Fosdick, of Stamford, Conn., for appellant. 
Jacob I. Berman, of New York City, for respondent. 


ANDERSON v. WESTCHESTER FIRE INS. CO. 





STORM v. SAME. 
(Supreme Court of North Dakota. June 3, 1920.) 


178 Northwestern Reporter 434. tJ 
i ' 1a 


(Syllabus by the Court.) 
1. INSURANCE—HAIL INSURANCE HELD NOT TO TAKE EF- 
- ‘FECT WITHIN 24 HOURS UNDER STATUTE WHERE AGENT 
HAD NO NOTICE OF AMOUNT OR CROPS OR LAND TO BE 
COVERED. 


Where applications for hail insurance are signed by the applicants 
upon a farm, and then sent by mail to the loca’ agent without the notice 
or knowledge of the local agent as to the amount of the insurance, the 
specific crops or lands to be covered,, section 4902, Comp. Laws 1913, which 
provides that hail insurance shall take effect from and after 24 hours 
from the day and hour the application for such insurance has been taken, 
by the authorized local agent of the insurance company, does not apply. 


(For other cases, see Insurance, Dec. Dig. § 130[1]:) 
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2. INSURANCE—MINDS OF PARTIES WHO CONTRACTED FOR 
HAIL INSURANCE HELD NOT TO HAVE MET SO AS TO 
CREATE LIABILITY FOR LOSSES. 


Where the local agent of a hail insurance company furnishes ap- 
plication blanks to one who has been assisting him in writing insurance, 
and instructs such party that he may sign the application blank on his 
farm and send it to him by mail, and that such may be done under the 
instructions of the hail insurance company, which provides for insurance 
becoming effective 24 hours from the day and hour of the actual signing 
of the application, and where, pursuant thereto, such party signs an ap- 
plication blank and causes another, his brother-in-law, so to do, upon his 
farm, on July 19, 1918, at 8 p. m., and thereupon deposits the same in a 
rural mail box on July 20, 1918, without the notice or knowledge of the 
local agent as to the amount of the insurance, specific crops or lands to be 
covered, or the specific company to which such application is made, and 
where such application blanks so signed in the course of the mail are not 
received by the agent until July 22, 1918, during which time hail losses 
have been sustained upon the crops covered in the application, concerning 
which losses the local agent is advised before he actually signs such ap 
plication, it is held that, under the instructions of the defendant, the pro- 
visions in the application blanks, and the directions given by the local 
agent, the minds of the parties never met upon the terms or conditions 
of any contract of insurance existing at the time when the hail losses 
were sustained. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


Grace, J., dissenting in part. 


Appeal from District Court, Burleigh County; "Nuessle, Judge. 


Separate actions by John E. Anderson and Charles P. Storm against 
the Westchester Fire Insurance Company. Judgment of dismissal in each 
case, and plaintiffs appeal. Affirmed. 


F. E. McCurdy, of Bismark, for appellants. 
Lawrence & Murphy, of Fargo, for respondent. 


COYLE et al v. PALATINE INS. CO., Limrtep. (No. 161-3151.) 
(Commission of Appeals of Texas, Section B. June 23, 1920.) 
222 Southwestern Reporter 973. 


1. INSURANCE—BURDEN ON INSURED TO SHOW LOSS NOT 

EXCEPTED FROM POLICY. 

Under a policy insuring against damage by tornado, windstorm, or 
cyclone, expressly excepting from the risk any loss or damage through 
tidal wave, high water, or overflow, and damage caused by water or rain, 
whether or not driven by the wind, burden was on insured to show that 
loss was not among those excepted. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Vol. LVI—82. 
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2. INSURANCE—LOSS BY WIND AND WATER EXCLUDED BY 
STIPULATION FROM POLICY COVERING ONLY DAMAGE 
BY WIND. 


A policy insuring against damage by tornado, windstorm, or cyclone, 
expressly excepting damage through any tidal wave, high water, or over- 
flow, and damage caused by water or rain, whether driven by wind or 
not, covered only losses resulting from wind and no other cause, and 
parties having stipulated it was impossible to determine to what extent 
wind and water were factors in causing a loss, it was excluded from in- 
demnity provided. F 


(For other cases, see Insurance, Dec. Dig. § 423.) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by B. A. Coyle and others against the Palatine Insurance Com- 
pany,, Limited. To review judgment for plaintiffs, defendant brought 
error to the Court of Civil Appeals, which affirmed in part, and 
reversed and rendered in part (196 S. W. 560), and plaintiffs 
bring error. Judgment of the Court of Civil Appeals, affirmed on 
separate opinion approving that of the Commission of Appeals. 


Stewarts and Albert J. De Lane, all of Galveston, for plaintiffs 
in error. 

William & Neethe, of Galveston, and Locke & Locke, of Dallas, for 
defendant in error. 
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MARINE. 


BLUEFIELDS FRUIT & S. S. CO. v. WESTERN ASSUR. CO. OF 
TORONTO. (No. 3423.) 


(United States Circuit Court of Appeals, Fifth Circuit May 12, 1920.) 
265 Federal Reporter 221. 


1. INSURANCE—OPEN POLICY ON CARGO “BEGINNING THE 
ADVENTURE” DOES NOT INSURE AGAINST RISK TO 
VESSEL BEFORE LOADING. 


A policy insuring a cargo on any vessel ‘by which it may be trans- 
ported, containing the common “beginning the adventure” clause, covers 
no ‘risk prior to the loading of insured cargo on board the vessel which 
was to make the voyage, in the absence of any inconsistent clause in the 
policy. ; 


(For other cases, see Insurance, Dec. Dig. § 175.) 


2. INSURANCE—PRINTED CLAUSE GIVEN EFFECT, EXCEPT 
AS MODIFIED BY WRITING. 


By using a printed form of marine insurance policy, and adding or 
interpolating typewritten provisions, the parties manifested in intention 
that the printed provisions have the meaning and effect called for by their 
language, so far as it is not in conflict with any typewritten provisions. 


(For other cases, see Insurance, Dec. Dig. § 149.) 


3. INSURANCE—RIDER COVERING RISK OF CRAFT OR LOAD- 
ING HELD NOT TO COVER RISK OF VESSEL BEFORE 
LOADING. 


A clause, attached to a marine insurance policy, covering risk of craft 
to and from the vessel, merely insures the cargo while in transport to 
and from the vessel, but does not cover a loss of the cargo due to accidents 
to the vessel before any of the cargo was loaded, whereby the shipment 
was delayed and cargo spoiled. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


4, INSURANCE—COVERING LOSS RESULTING FROM DELAY 
TO THE VESSEL IN CARGO POLICY REFERS ONLY TO DE- 
LAY AFTER CARGO IS ON BOARD. 


A clause of an open policy on a cargo, which named no particular 
vessel, insuring against delay and consequence of delay from certain ac- 
cidents to the vessel, refers only to the vessel having the cargo on board, 
and does not cover delay resulting from an accident to the vessel before 
any of the cargo was loaded. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


5. INSURANCE—BEGINNING ADVENTURE CLAUSE CONTROLS 
BEGINNING OF RISK, RATHER THAN LADEN CLAUSE. 
Where a cargo insurance policy describes the cargo as laden or to be 

laden, and also contains the common “beginning the adventure” clause, 

the latter clause is controlling as to the time the risk attaches; the former 
being merely descriptive of the thing insured. 


(For other cases, see Insurance, Dec. Dig. § 175.) 
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6. INSURANCE—REFERENCE TO “VESSEL OR CONVEYANCE” 
IN CLAUSE HELD NOT TO COVER RISKS TO VESSEL BE- 
FORE LOADING. 

In a cargo insurance policy, containing a clause attaching the risk 
“beginning the adventure” in the vesesl or conveyance as aforesaid,” the 
vessel or conveyance refers only to the vessel in which the voyage is to 
be made, not the craft in which the cargo was conveyed to the vessel, 
though the risk during such conveyance was covered by a rider attached 
to the policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


7. INSURANCE — ALL RISK UNTIL DELIVERED DOES NOT 

INCLUDE RISK TO VESSEL BEFORE LOADING. 

A clause covering all risks until delivered into warehouse, in a cargo 
insurance policy which had specified numerous risks covered by the policy; 
which clause followed immediately a provision covering risk during dis- 
charge, and does not make the policy cover a loss due to delay to the 
vessel by accident before loading. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


9, INSURANCE — NO LIGHTERAGE CLAUSE HELD NOT TO 

COVER RISKS TO VESSEL BEFORE LOADING. 

In a cargo insurance policy, a clause excepting lighterage or craft 
risk from the interior before the cargo reached port or shipment does 
not indicate an intention to cover all risks after arrival at the port, so 
as to cover damage resulting from delay to the vessel intended to take 
the cargo, because of an accident before any of the cargo was loaded. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Libel in personam by the Bluefields Fruit & Steamship Company 
against the Western Assurance Company of Toronto. Decree for respond- 
ent, and libelant appeals. Affirmed. 


Wm. C. Dufour, George Janvier, and E. Howard McCaleb, all of 
New Orleans, La., for appellant. 

George Dengree, Victor Leovy, and Henry H. Chaffe, all of New 
Orleans, La., and John C. Prizer, of New York City (Barry, Wainwright, 
Thacker & Symmers, of New York City, on the brief), for appellee. 


Before Walker, Circuit Judge, and Call and Hutcheson, District 
Judges. 


Watxer, C. J. This was a libel in personam, filed by the 
appellant, Bluefields Fruit & Steamship Company, against the appellee, 
Western Assurance Company of Toronto, on a policy of marine insurance 
issued by the latter to the former, a copy of which was made an exhibit 
to the libel. The claim was for the alleged amount, with interest thereon, 
of the value of a cargo of bananas,charged to have been seriously damaged, 
with the result that it became a total loss, in the way disclosed by aver- 
ments to the following effect: 

On May 12, 1917, the bananas were on board craft or boats at Pro- 
vidence Landing, Nicaragua, awaiting shipment. On and prior to that 
date they were intended by the libelant to be loaded on the steamship Lis- 
boa at Providence Landing, and orders to that effect had been given, and 
the bananas were in due transit by such craft or boats to the steamship 
mentioned, and would, on or about that date, have been loaded upon that 
























Marine.] Bluefields F. & S. S. Co. v. Western Assur. 489 


steamship and transported by it thence to New Orleans, but for the break- 
ing of four of the steamship’s port propeller blades in consequence of 
striking a.submerged obstruction while the vessel was maneuvering to take 
up a position for loading the bananas. At the time the accident occurred 
the craft or boats, with the bananas loaded on them for transshipment into 
the steamship, were in motion or transit from the station or landing place 
to the ship’s side. By reason of the loss of the propeller blades the steam- 
ship was delayed, in that it could not properly and safely transport cargo 
from Providence Landing to New Orleans without being repaired. The 
repairs could not be made at Providence Landing, and by reason of the 
loss of the propeller’s blades the steamship was compelled to go to Colon, 
Canal Zone, for repairs, resulting in a delay of about 26 days. No other 
steamship was available to carry the bananas to destination. As a direct 
and necessary result of the delay so caused, the bananas were seriously 
damaged and became a total loss. The court sustained an exception to 
libel on the ground that it does not state a cause of action. 

The policy sued on was in part printed and in part typewritten; a 
printed form being used, to which a typwritten rider was attached. The 
body of the policy, after the formal heading, the first words of which were 
“Ocean Cargo Open Policy,” begins as follows (the italics showing the 
words typewritten in blanks in the printed form) : 

“To Bluefield Fruit & Steamship Company 

“On account of whom it may concern 

“In case of loss to be paid to them or order 

Does make insurance, and cause them to be insured at and from 


“As per form attached 

“On bananas and/or cocoanuts— 
as per form attached. 

“Laden or to be laden on board the good steamer or steamers 

“Beginning the adventure upon the said goods and merchandise 
from and immediatetly following the loading thereof on board of the 
vessel or conveyance as aforesaid and so shall continue and endure until 
the said goods and merchandise shall be safely landed as aforesaid. And 
it shall and may be lawful for the said vessel, in her voyage, to proceed 
and sail to, touch and stay at, any ports or places, if thereunto obliged 
by stress of weather or other unavoidable accident, without prejudice to 
this insurance. The said goods and merchandise, hereby insured, are 
valued (premium included) at 


“As per form attached 


“Touching the adventures and perils which the said company is con- 
tended to bear and does take upon itself, they are, of the seas, lakes, rivers, 
canals, railroads, fire, jettisons, barratry. * * ; ; 

The following are the provisions of the typewritten rider made a part 
of the policy which can have any bearing on the questions raised in the 
case—the copied provisions being in the order shown below: 

“On bananas and/or cocoanuts per steamer or steamers and con- 
necting conveyances.” 

“At and from ports and/or places in Central America to any port 
or ports in United States, direct or otherwise.” 

“Free of particular average unless the vessel be stranded, sunk, burned, 
or in collision, in any, all or several of which events the insurers are 
liable for such loss by decay, injury or damage to the fruit as is oc- 
casioned thereby, or occurs during, or in consequence of delay resulting 
therefrom, insurers are also liable for such loss in consequence of delay 
resulting from any, all or several of the following causes, i. e., breakage 
of shaft, loss of bladés from propeller, derangement or breakage of 
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machinery, derangement or breakage of rudder and/or sternpost whether 
or not the vessel be stranded, sunk, burned, or in collision provided that 
in all cases the loss amount to 10 per cent. after deducting 5 per cent. 
for ordinary loss. 


* * * * * * 


“Including all the risk of craft or boats from the vesesl and from the 
warehouse or factory, while in transit by railway, or any conveyance 
and while in warehouse and/or shed, or on wharf, or quay, awaiting 
shipment or transshipment, or lighterage, and all risk until safely de- 
livered into the consignee’s warehouse.” 

“Each craft or lighter to be deemed a separate insurance. 

+ * + * * * * 

“With liberty to tow and assist vessels in all situations and including all 
risks incidental to steam navigation, especially those arising from accidents 
to boilers and/or machinery. 


“It is especially understood and agreed, however, that notwithstand- 
ing the foregoing the risk under this policy only commences at the port 
of shipment, no lighterage or craft risk from the interior being covered.” 

* * * * * * * 

[1] The policy as a whole shows that the intention was to insure 
against risks to which the fruit mentioned would be exposed in a voy- 
age from Central America to a port or ports of the United States, 
including specified risks before and after the fruit was on the vessel 
which carried it. The enterprise of an owner of bananas assembled 
at a port or place in Central America for shipment to a port or ports 
of the United States is subject to risks other than those which were 
insured against by the policy sued on. Among such other risks is 
that of not having or providing at the proper time and plawe a ves- 
sel ready to receive and carry the bananas. The happening of any one 
of an indefinite number of contingencies may result in a vessel not 
being available for the shipment of bananas so assembled in time to get 
them to a United States port before they are lost by decay. To say 
the least, nothing in the policy makes it plain that the insurer agreed 
to indemnify the owner against such risks. From the terms of the 
policy it is to be implied that it was assumed or presupposed by the 
parties that a vessel would be present at the proper time and place 
and ready to take on the bananas and undertake the contemplated 
carriage, and that there was an absence of any intention to recover risks 
on that sco.e. Any part of the policy which, considered by itself, 
might be regarded as indicating that the risk of a happening having 
the effect of preventing a vessel being available to receive and ‘under- 
take the carriage of the bananas at the proper time was intended to be 
insured against is to be conisdered in the light of the fact that such 
a risk is one materially different from those which the language of the 
contract plainly shows were intended to be covered. 

But for the presence in the contract of the provisions contained in 
the clauses of the rider which respectively use the words “risk of craft,” 
etc, “craft or lighter,” and “lighterage or craft risk,” there would be 
no basis at all for the contention that any risk insured against had at- 
tached when the breaking of the propelled blades occurred, The 
printed “beginning the adventure” clause is such a one as is in common 
use in marine policies insuring cargo. It is well settled that the use 
of such a clause, if nothing inconsistent with it is inserted, has the 
effect of preventing any risk under the policy from attaching prior to 
the loading of the insured cargo on board the vessel which was to 
make the voyage. Smith & Holt v. Mobile Navigation & Mutual Ins. 
Co., 30 Ala. 167; Mobile Marine Dock & Mutual Ins. Co. v. McMillan 
& Son, 27 Ala. "77; Gordon & Talbot v. American Ins. Co. of New 
York, "4 Denio (N, Y.) 360. It is not undsual for marine cargo 
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voyage policies to contain provisions having the effect of. insuring the 
cargo while it is in transit to and from the vessel, or while & is 
on a dock or wharf, prior to the beginning or after the ending of the 
voyage. It is plain that under the clause of the policy sued on in 
reference to “risk of craft,” etc. risks attached prior to the bananas 
being on board the vessel which was to make the voyage. The ques- 
tion is: Had the risk of such a casualty as the one to which. the 
loss of the bananas by decay is attributed attached before they were 
loaded on the vessel to which the mishap occurred? i 

(2, 3] By making use of a printed form, and adding or interpo- 
lating typewritten provisions, the parties manifested an intention that 
the printed provisions have the meaning and effect called for by. their 
language, so far as it is not in conflict with any typewritten provision. 
Unless provisions of the policy which will be referred to requre a 
different conclusion, the “beg.nning the adventure” clause may ..be 
given the effect of fixing the time when the voyage or vessel risks at- 
tached, and the “risk of craft,” etc., provisions also may be given full 
effect as covering other separate and distinct risks which attached 
prior to the time when the risks referred- to in the former clause 
would attach. Such clauses are not unusual. Provisions somewhat 
similar to those in question have in well-considered cases been given 
the effect of insuring the goods while in transit to and from the 
vessel which was to or did make the voyage, but not against the ves- 
sel risks, which under the other provisions of the policy, do. not. at- 
tach prior to the loading of the goods on the vessel, with the result 
that the insured goods, while in craft or boats carrying them to or from 
the vessel, are not regarded as at the specified vessel risks; the insurer 
not being liable for a loss due to such a casualty as the breaking of 
the vessel’s shaft or the loss of blades from its propeller before the in- 
sured goods reach it. Thames & M. M. Ins. Co. v. Pitts Son & King 
[1893] 1 Q. B. 476; The Alsace-Lorraine, 62 L. J. Adm. 107; Hol- 
head v. Young, 6 El. & B. 312. Of the policy sued on, except the 
craft-risk provisions of it, it may be said, in the language of the 
last-cited case; 


“This is not an insurance on the ship, but on goods on board the 
ship when loaded.” 


[4] In view of the fact that the policy sued on is an open one 
which named no particular vessel, and left the insured free to have 
the fruit carried on any suitable steamer or steamers, it is to be. in- 
ferred that “the vessel” referred to in the clause which specifically 
made the insured liable for loss by decay, injury, or damage to the 
truit in consequence of delay resulting from loss of propeller blades, 
or another of the enumerated causes, meant only the vessel having the 
fruit on board. The terms of that provision indicate that the parties 
contemplated that “the vessel” was to be identified by the fruit hav- 
ing been loaded on it, and that a casualty to a vessel not so identified 
was not in mind. Prior to loading, the vessel and cargo are not. in 
one common adventure, the perils of which it is the main purpose of 
the policy to insure cargo against. There is nothing in the policy to 
indicate that the existence of an unexecuted purpose of the insured to 
have the subject of the insurance carried by a selected steamer was 
intended to have the effect of making the policy cover risks to such 
steamer before the loading on it of any of the fruit mentioned. 

[5] Several expressions or provisions of the policy were mention- 
ed in the argument in behalf of the appellant as supporting the contention 
that the vessel or voyage risks had attached when the casualty: to 
which the loss of the bananas is attributed occurred. It is suggested 
that the printed words “laden or to be laden” have that effect. . Those 
words are in common use in such policies. They are understood 
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to be descriptive of the thing or things insured. When the policy 
containing them also contains such a “beginning the adventure”. clause 
as the one of the policy in suit, the latter is controlling as it specifically 
fixes the time when the risk attaches. Cottam v. Mechanics’ & Traders’ 
Ins. Co., 40 La. Ann. 259, 4 South 510; Gordon & Talbot v. American 
Ins. Co., 4 Denio (N. Y.) 360. 

[6] It cannot well be inferred that the words “the vessel or convey- 
ance as aforesaid,”. in the printed “beginning the adventure” clause, 
were intended to refer to the craft or boats used in getting the fruit 
to the vessel which was to carry it, with the result of making the 
vessel risks attach upon the loading of the fruit on boats or crafts used 
to get it to the vessel. The printed form of which those words are 
a part contains nothing in regard to a risk prior to the subject of in- 
surance becoming ocean cargo. The large blank left in that form be- 
tween the words “laden or to be laden on board the good’ and the 
“beginning the adventure” clause evidently was inteded to be used 
to designate the instrumentality or instrumentalities by which the in- 
sured cargo was to be carr.ed, which might have been a barge or 
barges in tow, instead of “steamer or steamers,” as in the policy in 
suit. The words “vessel or conveyance as aforesaid’ were appropriate 
to refer to whatever marine instrumentality of carriage might be 
stated in the preceding blank space, and would have been a part of the 
contract made by using the form, though no provision had by a rider 
been made as to “risk of craft or boats to and from the vessel.” 
That the words “vessel or conveyance” were intended to refer only 
to the one carrying the cargo on the voyage is made quite plain by 
the use of the same words in the subsequent printed clause, reading: 

“Tt is hereby agreed that the said company shall not cover for an 
amount exceeding $20,000 by any one vessel or conveyance at any one time.” 
etc. 

It hardly would be contended that this provision* had reference 
to craft or boats used in transferring the fruit to and from the ves- 
sel, with the result of indemnifying the insured to the extent of $20,- 
= for fruit on each of several boats used in transferring it to a single ves- 
RA ke ah ol ay, iia Pee mn s fie RT Sai ONG Da na eae ete 

{7] For support of the above-mentioned contention in behalf of the 
appellant its counsel principally rely upon the concluding words of 
the “risk of craft or boats,” etc. clause, namely, “and all risk until 
safely delivered into the consignee’s warehouse,” and a succeeding provi- 
sion: 

“Tt is especially understood and agreed, however, that, notwithstand- 
ing the foregoing, the risk under this policy only commences at the port 
of shipment, no lighterage or craft risk from the interior being covered.” 

The above-quoted concluding words of the “risk of craft or boats,” 
etc., clause must be interpreted with reference to the words which 
immediately precede, from which they are separatd only by a comma, 
The words “all risk,” as so used, cover only risks which are of like 
kind to those previously enumerated, and none other. Monongahela 
Ins. Co. v. Chester, 43 Pa. 491; 26 Cyc. 660. Those words, being 
part of a typewritten clause dealing with risks which, but for the 
insertion of that clause, by language of the printed form made use of 
would have been prevented from attaching at all, well may be under- 
stood as having been intended to cover only risks like those previous- 
ly enumerated in the same clause. We think full effect is given to the 
concluding words of the “risk of craft or boats,” etc., clause if they are 
so interpreted as to mean only that all risks whatsoever of the several 
instrumentalities and places mentioned in that clause were covered, 
and that the insured’s liability under that clause was to last until the 
fruit should safely be delivered into the consignee’s warehouse. To 
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give to that clause, considered by itself or in connection with the 
other one last above set out, the effect of making the policy one cover- 
ing all risks whatsoever from the time the fruit was assembled at the 
port of shipment and was ready to be started on the voyage, would re- 
sult in requiring that the use of much of the language found in the 
contract, in both the printed and typewritten parts of it, be considered 
a sheer waste of words. If the provisions relied on were intended 
to have the meaning attributed to them, both the enumeration in the 
printed part of the policy of the risks intended to be covered and the 
specific typewritten provision as to enumerated vessel risks were whol- 
ly unnecessary. 

[8] All provisions of a contract are to be given the meaning ex- 
pressed by their language, unless it plainly appears that only a part 
of it conveys all the meaning intended by the parties. It is not to be 
supposed that the instrument evidencing the contract would have con- 
tained much that it did contain, notably the long typewritten clause 
specifying, in addition to risks enumerated in the printed part, par- 
ticular risks to be covered, if another small part of it had been un- 
derstood by the parties to mean that the fruit mentioned, from the 
time it was assembled and ready for shipment at a Central American 
port or place, was to be insured against all risks whatsoever. 


{[9] The language of the last-quoted clduse shows that it was used 
to make plain that “no lighterage or craft from the interior’ was 
intended to be covered. It shows that no risk under the policy was 
to attach prior to the fruit being at the port of shipment. It by no 
means shows that all risks insured against were intended to attach 
prior to the loading of the insured fruit on a vessel selected to carry 
it to a port of the United States. It does not indicate a purpose to 
deprive the printed “beginning the adventure” clause of any effect in 
fixing the time when some of the risks insured agents attached. Full 
effect may be given to its language, whether considered by itself or 
in connection with other provisions of the contract, without making the 
policy cover risks to a vessel on which the insured fruit never was 
loaded. Both printed and typewritten provisions of the policy nega- 
tive the existence of any intention to insure against consequences of 
the breaking of the propeller blades of a steamer on board which none 
of the appellant’s fruit was ever received. Considering the policy as 
a whole, we think it would be a perversion of the language of the 
parts of it relied on in behalf of the appellant to give it the meaning 
attributed to it in argument. 

The foregoing considerations we think require the conclusion that 
the allegations of the libel do not show that the loss of the bananas 
was caused by a risk or casualty insured against by the policy sued 
on. It follows that the court did not err in sustaining the exception 
to the libel, and that the decree to that effect should be affirmed. It 
is so ordered. 


Affirmed. 
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PROHASKA v. ST. PAUL FIRE & MARINE INS. CO. (No. 16,218.) 


(United States District Court, E. D. Louisiana, New Orleans Division. 
May 18, 1920.) 


265 Federal Reporter 430 


1, INSURANCE—CONSENT TO REPAIR DOES NOT RENDER 
MARINE INSURER LIABLE FOR LOSS FROM RISK NOT 
INSURED AGAINST. 


Under a marine policy insuring against unavoidable dangers of rivers, 
fires, and jettisons, and providing that it should be void while the vessel 
was unseaworthy, except proceeding to port for repairs and during 
the time of such repairs, notice to the insurer and consent by it to the 
making of repairs did not render it liable for a loss during repair from a 
risk not insured against. 


(For other cases, see Insurance, Dec. Dig. § 402.) - 


2. INSURANCE—LOSS DURING REPAIRS ON SHIPWAYS FROM 
BREAKING OF RIBBING NOT FROM “PERIL OF THE RIV- 
ER.” 


Where the cribbing supporting a vessel which had been hauled out on 
shipways for repair broke away from its fastenings and slid into the river 
with the vessel, which sank because some of its planks had been removed 
in the process of repair, the loss was not caused by a “peril of the river,” 
within a marine insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 404.) 


3. INSURANCE—POLICY DOES NOT COVER LOSS EJUSDEM 
GENERIS WITHOUT LANGUAGE SO EXTENDING IT. 


_ A marine policy insuring against loss from unavoidable dangers of 
rivers, fires, and jettisons, with no clause extending the risk to analogous 
dangers, does not cover a loss caused by a peril ejusdem generis. 


(For other cases, see Insurance, Dec. Dig. § 402.) 


In Admiralty. Suit by J. F. Prohaska against the St. Paul Fire 
& Marine Insurance Company. On exceptions to the libel. Excep- 
tions sustained, and libel dismissed. 


J. D. & M. A. Grace, of New Orleans, La., for libelant. 
Terriberry, Rice & Young, of New Orleans, La., for respondent. 


Foster, D. J. This is a libel on a policy of marine in- 
surance, to which the respondent has filed an exception of no cause, of 
action. It apears from the allegations of the libel that the steamboat 
Helen Lane, on which the policy had been issued, was in need of re- 
pairs, and for that purpose was hauled out on shipways at Berwick, 
La. During the course of repairing, the crib supporting the boat 
broke away from its fastenings and together with the vessel slid down 
the ways into the river. Some of the planks had been removed from 
the hull of the boat for the purpose of replacing them with new planks, 
and she sank, eventually becoming a total loss. 

{1] The risk assumed by the insurer was loss from “unavoidable 
dangers of rivers, of fires, and jettisons.” There is no clause extend- 
ing the risk to analogous dangers. The policy contains a clause void- 
ing it while the vessel is unseaworthy, “except while proceeding to a 
port for repairs and during the time of such repairs.” Before at- 
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, 
tempting to repair the boat, the insurers were notified and consented; 
but this does not affect the liability of the insurer in this case. 


It is contended by respondent that the loss was caused by the break- 
ing of the cribbing, which occurred on land, and was not an unavoid- 
able dangers of rivers, and was covered by the policy. On the other 
hand, libelant contends that the loss ‘was occasioned by the sinking 
of the vessel through unseaworthiness while undergoing repairs, there- 
fore within the exception of the policy and covered by it. 

The Supreme Court has considered what are perils of the river, and 
defined them generally as: 


Those “risks arising from natural accidents peculiar to the river, which 
do not happen by the intervention of man, nor are to be prevented by hu- 
man prudence.” Garrison v. Memphis Ins. Co., 19 How. 312, 15 L. Ed. 656. 


By analogy and comparison with many cases defining perils of the 
sea, the logic of this construction is irresistible; and it would seem 
the court in that case gave its approval to the doctrine that damages to 
a vessel by bilging caused by insufficiency of tackle in getting her 
from the dock would not be caused by perils of the sea. 


[2] It is evident that the loss of the Helen Lane was not caused 
by a peril of the river. The proximate cause was the breaking of the 
cribbing on the shipways. Her sinking was not caused by stress of 
weather, nor striking’ a hidden obstruction, nor any other avoidable 
accident. Undoubtedly the accident could have been prevented by 
proper care. It cannot be considered that the sinking of the boat 
under the circumstances, was any more the proximate, or a concurring, 
cause of the loss than if she had been deliberately scuttled by the 
crew. The G. R. Booth, 171 U. S. 140, 19 Sup. Ct. 9, 43 .L. Ed. 234.. 

[3] Nor can recovery be had on the ground that the loss. was 
caused by peril ejusdem generis, as there is no saving clause in the 
policy to that effect, and the most liberal construction cannot inter- 
polate one. 


The exception will be sustained, and the libel dismissed. 
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ACCIDENT AND HEALTH. 


ZZETNA LIFE INS. CO. v. BRAND. (No. 146.) 
(United States Circuit Court of Appeals, Second Circuit. Feb. 25, 1920.) 
265 Federal Reporter, 6, 


INSURANCE—ACCIDENT IN SURGICAL OPERATION HELD IN- 
JURY THROUGH “EXTERNAL, VIOLENT, AND ACCIDENT- 
AL” MEANS. 


Where a surgeon, in closing the incision after an operation on insured 
for hernia, punctured the deep epigastric artery with his needle, owing 
to the fact that such artery was not where it should be in normal persons, 
and as a result a blood clot formed on the artery which passed into the 
artery supplying a leg, the leg became gangrened and was amputated, 
the injury held to have been “effected solely through external, violent, 
and accidental means,” within the terms of the policy. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, External, Violent, and Accidental Means.) 


In Error to the District Court of the United States for the North- 
ern District of New York. 

Action by Walter N. Brand against the tna Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 


Etna Company issued to Brand a policy of “accident insurance,” in- 
suring him “against loss resulting directly and independently of any 
and all other causes from bodily injury effected solely through external, 
violent, and accidental means.” But it was also provided: “This policy 
does not extend to nor cover any accidental bodily injury caused or con- 
tributed to, directly or indirectly, by sickness or disease.” 

While insured, Brand had a hernia, and his physician prescribed “a 
wee and an operation.” He voluntarily submitted to the operation, by 

a surgeon whose skill is not impugned on this record. While sewing up 
the incision usually made in such cases, the surgeon’s needle pricked the 
“deep epigastric artery.” This artery is not exposed to view in such an 
operation as that on Brand; the surgeon used his needle in the usual way, 
and put it exactly whefe he intended to put it; but Brand's epigastric art- 
ery was not where such arteries are in the usual or normal man, there- 
fore his artery was touched. 

The puncture was closed, the operation for hernia concluded, and 
testified to as having been successful. Some time after operation, how- 
ever, one of Brand’s legs became gangrened, and he suffered amputation. 
By testimony acceptable to the jury, the reason for the gangrene was that 
the surgeon’s needle caused a blood clot in the epigastric artery; that 
clot passed on and into the artery supplying the leg, and nature failed to 
dissolve or absorb it, wherefore the leg below the arrested clot received 
no nourishment and gangrene ensued. 

This action was brought on the policy, plaintiff claiming that the 
loss of his leg was due to the puncture of the artery by the surgeon’s 
needle, and that such needle, or the needle as used by the surgeon, con- 
stituted the “external, violent, and accidental means of his loss, which 
was not “caused or contributed to * * * by sickness or disease.” 
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At trial court charged, in substance, that if the gangrene of plain- 
tiff’s leg, and the consequent necessary loss of it, was caused solely by 
the pricking of the artery and ensuing blood cot, the leg was lost by ex- 
ternal, violent, and accidental means. The court further held that there 
was no evidence that Brand’s hernia was “caused or produced by any sick- 
ness, or accompanied by any sickness.” Plaintiff had a verdict, and de- 
fendant took this writ. 


Stewart F. Hancock, of Syracuse, N. Y., for plaintiff in error. 
David F. Costello, of Syracuse, N. Y., for defendant in error. 


Before Ward, Hough, and Manton, Circuit Judges. 


Hovueu, C. J. (after stating the facts as above). Plaintiff in error 
complains that the remark of the trial judge last above quoted gave 
the jury the impression that hernia is not a disease. No such infer- 
ence can be drawn, it was certainly true that no evidence had been 
given showing that Brand’s hernia made him “sick,” and we find no 
injurious error in the implication suggested. This is because, if we 
assume that hernia is or may be a disease (again something as to 
which no satisfactory evidence was given) Brand’s hernia was not 
a cause which produced or contributed to the pricking of his artery, 
but a condition which exposed him to that possibility. Considering 
this record, there is no evidence from which any jury could have 
found as a fact that Brand’s hernia caused the pricking of his artery. 
Such a verdict would have been as far-fetched as to find that, had 
the ceiling fallen while he lay strapped to the operating table, the 
hernia that brought him to the table caused or contributed to the 
injury produced by the falling plaster. 

We have no doubt that the bodily injury was effected solely by violent 
and external means. That the degree of violence is immaterial is 
fundamental, and even an expected and usual force may be violent 
enough to injure. Shanberg v. Fidelity, etc, Co, 158 Fed. 5, 85 C. 
C. A. 343, 19 L. R. A. (N. S.) 1206 and see Western, etc, Co. v. 
Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653, where the only 
violence was that of a new and stiff shoe. The point in this case is 
whether, on the evidence as established by the verdict, Brand’s leg 
was lost by accidental means, and since the jury has established the 
causal connection between the pricked artery and the lost leg, the 
question becomes this: Was the surgeon’s puncture accidental? 


Every suggested, and we think every conceivable, objection to an- 
swering this question in the affirmative, is summed up in the perfectly 
true statement that the surgeon put his needle just where it ought to 
have gone, and injury resulted solely because the artery was where 
it ought not to have been. At least one element of this statement is 
immaterial, for it plainly makes no difference that the impact or force 
preceding the injury is designed by the person injured. Lewis v. 
Ocean, etc., Co., 224 N. Y. 18, 120 N. E. 56; Lewis v. Iowa, ett., 
Ass’n, 248 Fed. 602—litigations which arose out of the same occur- 
rence. It may be assumed that the injurious result is never designed 
or intended, but it has frequently been held that, if such results is the 
natural or reasonably to be expected consequence of conditions voluntarily 
assumed, the result, may be an accident, but the producing means 
cannot be called accidental. This ruling probably justifies decisions 
such as Appel v. Etna, etc. Co., 180 N. Y. 514, 72 N. E. 1139 
affirming 86 App. Div. 83, 83 N. Y. Supp. 238; Feder v. Iowa, etc., Ass’n, 
107 Towa, 538, 78 N. W. 252, 43 L. R. A. 693, 70 Am. St. Rep. 212; Hast- 
ings v. Travelers’ etc., Co. (C. C.) 190 Fed. 259; and Fidelity, etc., Co., v. 
Stacey’s Executors, 143 Fed. 271, 74 C. C. A. 409,5 L. R. A. (N. S.) 657, 
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6 Ann. Cas. 955. It has, however, also been held that, where the injurious 
result is caused by an act voluntarily performed by the party injured, the 
means cannot be called accidental. This ruling was applied in the case of 
one whose body was abnormal in Smith v. Travelers’, etc., Co., 219 Mass. 
147, 106 N. E. 607, L. R. A. 1915B, 872, a case more closely resembling in 
its facts the litigation at bar than any other called to our attention or 
known to us. It is plainly true, and all the cases agree, that in construing 
this clause, so long found in accident insurance policies, it is the cause 
and not the consequence that must be regarded in fixing liability; 
but we are unable to perceive any reason why one causal element 
may not be found in the peculiarities, unknown to the sufferer, of his 
own body. 


It is to be remembered that the policy contains no exception against 
men with misplaced arteries or other corporeal peculiarities, and the 
crucial question is not changed by Brand’s singular configuration; the 
inquiry still is: What is meant by the word “accidental,” and will its 
definition cover this incident For this court the word is author- 
itively defined in Mutual, etc, Ass’n v. Barry, 131 U. S. at 121, 9 Sup. 
Ct. 755, 33 L. Ed. 60, it has received elaborate consideration from San- 
born, J., in Western, etc., Ass’n v. Smith, supra and that the word 
must be taken in the usage of the average man and not of the scientist 
has recently been enforced by Cardozo, J., in Lewis v. Ocean, etc., 
Co., 224 N. Y. at 20, 120 N. E. 56. For this case the important words 
of the authoritative definition of “accidental” are that— 


“If in the act which preceeds the injury something unforeseen, un- 
expected, unusual occurs, which produces the injury, then the injury has 
resulted through accidental means.” 


The thing that was unexpected and unusual in this instance was the 
perhaps congenital misplacement of an artery. We think that this 
element of the fact of sewing up the surgeon’s cut was, within the 
definition, as truly accidental as would have been the case had the 
surgeon’s needle broken. 


We conclude that on reason we cannot follow the authority of 
Smith Travelers’, etc., Co., supra, and that this case is governed by 
Mutual, etc., Co. v. Barry supra. 


Judgment affirmed with costs. 


CAMPBELL v. ZTNA LIFE INS. CO, OF HARTFORD, CONN. 
(No. 21119.) 


(Supreme Court of Missouri, Division No. 2. June 4, 1920.) 
222 Southwestern Reporter, 778. 


1, INSURANCE—CONTRACT GOVERNED BY LAW OF STATE 

WHERE POLICY DELIVERED. — 

A contract of accident insurance is governed by the laws of the state 
of the insured’s residence, where the policy was issued and delivered in 
that state. . 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 
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2. INSURANCE — BURDEN ON PLAINTIFF TO SHOW DEATH 
WAS. RESULT OF ACCIDENT INDEPENDENT OF OTHER 
CAUSES. 


Where a policy insured against injury resulting solely from external 
violent and accidental means, the beneficiary, to recover, the contract being 
governed by the laws of California, has the burden of proving the inci- 
dent claimed to be the cause of an internal rupture of insured, that it was 
accidental, and that the accidental injury caused death independent of 
other causes, 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


4. INSURANCE—RUPTURE DUE TO ACCIDENT AND CANCER 
NOT RESULT SOLELY OF ACCIDENT “INDEPENDENTLY 
OF ALL OTHER CAUSES.” ’ 


Where a policy governed by the California laws insured against loss 
resulting directly and independently of all other causes from bodily in- 
juries effected solely by accidental means, death resulting from rupture 
caused by accidental strain is not “independently of all other causes,” 
where a cancerous growth was ruptured and but for such growth the 
injury could not have occurred. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


(For other definitions, see Words and Phrases, Second Series, In- 
dependently of All Other Causes.) 


Appeal from St. Louis Circuit Court; Kent K. Koerner, Judge. 

Action by Anna Campbell against the Attna Life Insurance Company 
of Hartford, Connecticut, a corporation. From a judgment for defend- 
ant, plaintiff appeals. Affirmed. 


Bryan, Williams & Cave, of St, Louis, for appellant. 
Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 


Wuite, C. This suit is brought to collect insurance on the life of 
plaintiff's deceased husband, Joseph C. Campbell. The petition filed in 
the circuit court of the city of St. Louis is in two counts, each based up- 
on an accident policy which” contains the usual stipulation in accident. 
policies, as follows: 


“Against loss, as herein defined, resulting directly and independently 
of all other causes from bodily injuries effected solely through external, 
violent, and accidental means, suicide (sane or insane) not included.” 


The answer in each count contains a general denial, and for a further 
defense alleges that Joseph C. Campbell was, at the time of the issuance 
and execution of each of the policies mentioned in the petition, a citizen 
of the state of California, and continued so at all times until his death; 
and that each of the policies mentioned in the petition became operative 
and in force in California and every premium was paid in California; 
that there was in force in the state of California the following statute 
(Pol. Code, § 4468) : 

“Common Law, When Rule of Decision—The common law of Eng- 
land, so far as it is not repugnant to or inconsistent with the Constitution 
of the United States, or the Constitution or laws of this state, is the rule 
of decision in all the courts of this state.” 

The answer then proceeds: 

“And that at the time of the death of the said Joseph C. Campbell 
he was afflicted with cirrhosis of the liver, cancer of the liver, and a can- 
cerous tumor of the liver; that the immediate cause of his death was 
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hemorrhage resulting from a rupture of said cancerous tumor; that if 
the insured suffered any accidental occurrence which contributed to cause 
said rupture (which the defendant denies), nevertheless said cirrhosis, 
cancer, and cancerous tumor also directly contributed thereto.” 


The allegation follows that under the law of California the manner 
of the insured’s death was not accidental, within the meaning of the 
policies. 

Campbell died at San Francisco, July 1, 49915, at the age of 63 years. 
He was a lawyer with.a large practice.On June 4th, preceding his death, 
his son Robert Campbell arrived from Chicago on a visit to San Fran- 
cisco. Saturday, June 5th, Joseph Campbell and his son played golf in 
the forenoon. The insured played hard; he was a strenuous player and 
strenuous in everything he undertook; he strained hard in making his 
strokes, was awkard abdut it—an inexperienced player. On Sunday fore- 
noon, June 6th, Campbell and his son again played golf, 18 holes. After they 
had played to about the middle of the second 9, Campbell’s ball lodged 
in a bunker toward the top. He took his mashie and stepped up to the 
side of the bunker to make a stroke and was thrown off his balance by 
catching his foot in something so that he almost fell, but by a violent 
effort recovered his balance and continued the game. After the game 
he took the usual shower and went home with his son, without making 
any complaint. The next morning, Monday, June 7th, he went to his 
office as usual, still making no complaint. The son returned Monday af- 
ternoon and found his father at home lying on a settee. A doctor was 
called. Campbell complained of distention of the stomach; for three or 
four days he was in bed and lounged around the house. On Wednesday, 
June 9th, his abdomen became very much distended; his physician intro- 
duced a cannula in the lower part of his abdomen and drew off 8 quarts 
of fluid, 15 per cent. blood. This operation was repeated three or four 
times, until about 40 quarts of fluid were drawn off. Campbell continued 
to grow weaker from day to day, and finally died July Ist. An autopsy 
showed that his aorta and arterial circulatory system was diseased, but 
not seriously; his pancreas was shrunken and atrophied; the spleen con- 
siderably enlarged, twice its normal size. his liver was contracted to one- 
half or three-fourths its normal size; there was cirrhosis of the liver, 
and on the right lobe was a tumor about four inches in its greatest dia- 
meter; it is described as a primary carcinoma, cancer of the liver, a malig- 
nant tumor. This tumor showed necrosis; on it was a nodule projecting 
fufficiently to cause friction against the adjacent parts of the body in 
case movement; a place of this projecting nodule was broken off, and 

that rupture, in the opinion of the physicians caused insured to bleed 
to death. No other disturbance or condition of the internal organs was 
apparent to account for the hemorrhages, 

The defendant introduced in evidence two California decisions. Rock 
v. Travelers’ Insurance Co., 172 Cal. 462—468, 156 Pac. 1029, L. R. A. 

1916E, 1196; Price v. Insurance Co., 169 Cal. 800-803, 147 Pac. 1175. 
The plaintiff in rebuttal offered a number of California decisions. Upon 
this evidence the court instructed the jury that under the law of the state 
of California, as applied to the case, plaintiff was not entitled to recover, 
and directed a verdict for the defendant. The verdict was accordingly 
returned and judgment rendered for the defendant, from which the plain- 
tiff appealed to this court. 

[1] I. The policies having been issued and delivered in the state of 
California, of which state the insured was a resident at all times, the law 
of California must be applied in the construction of the contracts, — 

Three principal propositions are formulated by the respondent, claim- 
ing either to be sufficient to defeat recovery: First, that there is no suf- 

ficient proof that the rupture and consequent hemorrhage which caused 
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death was the result of the strain in the golf game when the deceased 
attempted to get his ball off the bunker. Second, the rupture, if caused 
by the exertion at that time, was not through “accidental means;” and, 
under the law of California as shown by the decisions introduced in evi- 
dence, the exertion which produced the rupture, if it was so produced, 
was an intended act and not an accidental one within the meaning of the 
policy. Third, under the law of California there is no liability on the 
part of the insured, against accidents where pre-existing disease contrib- 
utes to or co-operates with an accidental injury to produce the injury. 
In this case a cancer of the liver was a pre-existing disease and a contri- 
buting cause; therefore the death was not “effected solely” through the 
accident. 

[2] Under the law of California there is no doubt that the burden 
was on the plaintiff to prove the death was caused by: (a) The incident 
in the bunker; (b) that the movement, effort, or strain of the deceased 
which caused the rupture was not intentional but accidental; and (c) 
that this accidental injury resulted in death “directly and independently 
of all other causes,’ as that phrase is understood and construed by the 
California court. If the plaintiff has failed to establish either one of 
the above propositions the demurrer to the evidence was properly sus- 
tained. Without determining, we may say it seems that the first two were 
sufficiently established; that there was sufficient evidence to go to the jury 
tending to show the rupture and hemorrhage were caused by the strain 
on the golf links, and that the exertion of the deceased to recover his 
balance was accidental and not an intentional movement. 

(3, 4] II. It remains, then, to inquire whether the death was produced 
by that accident “independently of all other causes.” That the rupture 
was the immediate cause of the insured’s death there is no doubt, and 
that the rupture would not have occurred but for the existence of the 
cancerous tumor is equally certain. 

Under the Missouri decisions, if the rulings in Missouri should be 
applied, there is no doubt but the evidence was sufficient to submit that 
issue to the jury. Fetter v. Fidelity & Casualty Co., 174 Mo. 256, loc. 
cit. 267, 73 S, W. 592, 61 L. R. A. 459, 97 Am, St. Rep. 560; Beile v. 
Protective Association of America, 155 Mo. App. 629, loc. cit. 645, 135 
S. W. 497; Young v. Railway Mail Ass’n, 126 Mo. App. 325, 103 S. W. 
557. 


It was said in the Beile Case: 


“The fact that the physical infirmity of the victim may be a neces- 
sary condition to the result does not deprive the injury of its distinction 
as the sole producing cause.” 


Accident insurance, so far as the record in this case shows, is issued 
without regard or inquiry as to the physical condition of the insured, 
whether it is one which makes him more susceptible to a certain class of 
accidents than ordinary or not. An accident policy is issued to a one- 
legged man the same as one who has two legs, although he may be likely 
to receive injury from some kinds of accidents which a two-legged man 
would not so easily incur. It is not shown that knowledge by the insurer 
of the existenec of a cancerous liver would have prevented the issuance 
of the policies, although that condition necessarily made insured more 
susceptible to certain kinds of accidental injury; for instance, the injury 
which he actually received. The accident which thereafter produced 
his death is exactly what the contract insures against, whatever the con- 
dition of the insured may have been which made the injury possible. 
Such is the Missouri rule. The Missouri rule is mentioned here because 
cited and disapproved by the California courts. 

Since the law of California must apply to the case, it is necessary to 
ascertain just what the common-law rule in California is in construing 
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contracts of this character. In the case of Price v. Occidental Life Ins. 
Co., introduced in evidence by the defendant, the court said (169 Cal. 802 
147 Pac. 1175): 


“In order to recover, the plaintiff was bound to allege and prove an 
injury of the kind covered by the contract.” 


And in the case of Rock v. Travelers’ Ins. Co., 172 Cal. loc. cit. 466, 
156 Pac. 1030, L. R. A. 1916E, 1196, the court makes the following state- 
ment as the aproved rule in that state: 


“We shall not take the time to review in detail the facts of the cases 
which we have cited. It will suffice to say, by way of illustration, that 
among them are decisions holding that death was not the result 
of bodily injury sustained through accidental means where an_in- 
sured who was afflicted with tuberculosis died from a hemorrhage 
occasioned by a _ ruptured artery, the rupture of the artery 
being due to the act of the insured in standing on a chair and reaching 
out to close the shutter of a window (Feder v. lowa State, etc., Ass’n, 107 
Iowa, 538 [70 Am. St. Rep..212, 43 L. R. A. 693, 78 N. W. 252]), or where 
the insured, convalescing from an attack of pneumonia,’ arose, and in at- 
tempting to remove his night shirt made a more or less violent effort, which 
caused, as the evidence tended to show, by his riding a bicycle over a 
Iowa State, etc., Ass’n, supra), or where the insured died of appendicitis, 
caused, as thee evidence tended to show, by his. riding a bicycle over a 
rough road (Appel v. A®tna Life Ins. Co., 86 App. Div. 83 [83 N. Y. 
Supp. 238]), or where the insured went to Colorado Springs and ascended 
the stairs of a hotel, carrying in each hand a traveling bag, his death re- 
sulting’ from paralysis‘of the heart caused by the high altitude and the 
strain of his exertions (Schmidt v. Indiana, etc., Ass’n, 42 Ind. App. 483, 
85 N. E. 1032).” 

In this connection the court cites some Missouri cases, including the 
Beile Case, supra, and distinctly repudiates the Missouri doctrine. 


It may be said that the Price Case and the Rock Case, introduced in 
evidence, turn upon the question as to whether the death of insured was 
through “accidental means” and not in construing the phrase “independ- 
ently of all other cases.” Nevertheless the statement quoted from the Rock 
Case shows the general principle announced by that court as applied to the 
latter proposition. 

The court in the Price Case cites with approval the case of National 
Masonic Acc. Ass’n v. Shryock, 73 Fed. 774, 20 C. C. A. 3, in support of 
the position taken, so. that the Shryock Case must be understood as ex- 
pressing the proper rule to be followed by the courts of California, where 
the opinion says (73 Fed. loc. cit. 775, 776, 20 C. C. A. 5): 

“The burden of proof was upon the defendant in error to establish 
the facts that William B. Shryock sustained an accident, and that that 
accident was the sole cause of his death, independently of all other causes. 
If Shryock suffered such an accident, and his death was caused by that 
alone, the association agreed by this certificate to pay the promised in- 
demnity. But if he was affected with a disease or bodily infirmity which 
caused his death, the association was not liable under this certificate, wheth- 
er he also suffered an accident or not. If he sustained an accident, but at 
the time it occurred he was suffering from a pre-existing disease or bodily 
infirmity, and if the accident would not have caused his death if he had 
not been affected with the disease or infirmity, but he died because the acci- 
dent aggravated the effects of the disease, or the disease aggravated the ef- 
fects of the accident the express contract was that the association sholud 
not be liable for the amount of this insurance. The death in such a case 
would not be the result of the accident alone, but it would be caused partly 
by the disease and partly by the accident, and the contract exempted the 
association from liability therefor.” 
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The Price Case and the Rock Case have been cited and construed 
by later decisions of the California Supreme Court. In Kellner v. 
Travelers’ Ins. Co., 181 Pac. 61, loc. cit. 62, the court holds, citing the 
Rock and Price cases, that the burden is on the plaintiff to prove that the 
injury and the death were caused by an accident independently of any 
disease or diseased condition. Kellner, the insured, had had an operation 
for appendicitis and two subsequent operations for hernia. He tripped 
on a rug in his office and fell, producing strangulated hernia, from which 
he died in a short time. One physician testified that the fall forced a 
large part of the intestine through the weak spot in the abdominal 
wall, so as to become strangulated and cause his death; another physician 
testified that there must have been a hernia sac existing before the time 
of the accident; that the fall alone could not have produced the result 
at the time. That issue was submitted to the jury on the evidence, and 
the jury found for the defendant. The judgment was affirmed. 

An instruction was asked by plaintiff to the effect that— 

If the jury “believed the fall was the ‘sole and only direct cause’ of 
Mr. Kellner’s death, they must find for the plaintiff, notwithstanding a 
further belief that in previous years deceased may have had a reducible 
hernia, provided they further find that, ‘said Ernest F. Kellner would 
not have died at the time, under the circumstances, and in the manner 
he did die had it not been for said accident and fall’” Loc. cit.62 
oe instruction, the court held, did not properly declare the law, and 
said: 

“The fast part of the offered instruction would ignore this part of the 
contract and make the criterion of recovery the shortening by the accident 
of the life of a person assured without any reference to the possible 
concurrence of disease in producing death. The court correctly instructed 
the jury that there could be no recovery under the policy for death caused 
partly by disease and partly by accidental injury.” 

The Supreme Court of California also, in the case of Clarke v. New 
Amsterdam Casualty Co., 179 Pac. 195, passed upon this same question. 
In that case Clarke, the insured, while crossing a street was struck by an 
automobile and incurred severe concussion of the brain. He was later 
operated for appendicitis and died in about a month. The immediate 
cause of his death was a disease of the heart, acute myocarditis. There 
was a verdict for the plaintiff and the judgment was affirmed, but the 
court, in considering the law of the case, said (loc. cit. 196) : 


“The court instructed the jury that if disease plays a part in the death 
of an assured person after an accident, it is essential to recovery that 
such disease was due to the accident.” 

This was held to be a correct instruction. And further the jury 
were instructed: 


“If you shall find that the death was caused in part by the heart 
disease, and that this heart disease was not in fact caused by this accident, 
your verdict must be for the defendant.” 


And this was held to state the rule correctly. There was evidence by 
physicians to the,effect that the heart disease was due to the lowered re- 
sistance caused by the concussion of the brain; that is, it was caused 
directly by the accident. In further commenting: upon it, after citing a 
federal case (Maryland Casualty Co. v. Morrow, 213 Fed. 599, 130 C. C. A. 
179, 52 L. R. A. [N. S.] 1213), the court said (loc. cit. 197): 

“Tn that case the jurors were told, in effect, that although death might 
have resulted from two concurring causes—one being the injury and the 
other being pre-existing diabetes— the plaintiff would nevertheless be 
entitled to recovery. This was very properly held to be error. But in the 
present case the theory of the plaintiff, supported by testimony which the 
jurors are entitled to accept, was that no heart disease existed before the 
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accident, and that both the appendicitis and the myocarditis were results 
of the injury itself.” 


The court further said, on page 198: 


“Undoubtedly, death from any independent cause, whether existing 
prior to or supervening at a time subsequent to the accident, would de- 
feat the claim of plaintiff, but the instruction was dealing with one phase 
of the problem, namely, the ex:stence or nonexistence of disease prior to 
the accident.” 


Appellant objects to a consideration of the decision in the Kellner 
Case and the Clarke Case, because they were not introduced in evidence, 
and would have us reverse the judgment and remand the case for trial, 
so that the defendant upon another trial could introduce them in evidence 
when the court would again have to direct a nonsuit. While it may be 
said that the Price Case and the Rock Case are not as clear as they might 
be in expressing the rule subsequently stated by the California Supreme 
Court, still by referenec to the federal case cited and approved the rule 
may be very well ascertained from those cases. This court has a right 
to consider the later decisions of the California Supreme Court in con- 
struing the cases which were offered in evidence. 


In each of those later cases the issues were submitted to a jury because 
there was a conflict of evidence as to whether the pre-existing disease 
contributed to the death and whether in fact there was a pre-existing 
disease. In the present case there is no question of the existence of the 
malignant tumor growing on the liver of Campbell at the time of the ac- 
cident. It is not contended that the fatal rupture, without the existence 
of the tumor, could have been caused by a strain of the kind mentioned 
in the evidence. In other words, it is undisputed that Campbell would not 
have met his death by the hemorrhage and there would have been no 
hemorrhage if the cancer had not been there, just as in the Kcllner Case 
there would have been no injury but for the existence of the hernia, as 
the jury found. The only difference between the two cases is that the 
evidence was conflicting as to whether the hernia existed before the ac- 
cident or was produced by it in the Kellner Case; whereas, in this case, 
it is undisputed that the cancer existed before the accident. If it had 
been conceded in the Kellner Case that there was hernia and a protruding 
intestine at the time he stumbled upon the carpet, although death was 
immediately produced by the accident, there would have been nothing to 
submit to the jury. In the Clarke Case the issue was submitted to the 
jury beause there was evidence pro and con as to whether the heart dis- 
ease from which death ensued was caused by the accident and concussion 
of the brain or whether it existed before and was simply aggravated by 
that accident. Under the California rule it is clear that the plaintiff was 
not entitled to recover. 

The judgment is affirmed. 

Railey, C., not sitting. 


Mozley, C., concurs. 
Per CurtaM. The foregoing opinion by White, C., is adopted as the 
opinion of the court. 


All the Judges concur. 
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TUTTLE v. PACIFIC MUT. LIFE INS. CO. (No. 4167.) 
(Supreme Court of Montana. June 25, 1920.) 
190 Pacific Reporter 993. 


1. INSURANCE—ACCIDENT POLICY HELD TO REQUIRE NO- 
TICE OF ACCIDENT, THOUGH MODE OF DEATH UN- 
KNOWN. 


While under Rev. Codes, § 5047, time is never considered as of the 
essence of a contract unless by its terms expressly so provided, and any 
succinct and intelligent statement, giving the information called for in a 
provision of the policy requiring notice, is sufficient to put the insurer 
upon inquiry, to determine whether he is liable, the beneficiary of an_ 
accident policy must, where she was convinced that insured was dead as 
a result of accident, but did not know of the manner of -his death, give 
notice in accordance with the stipulation that claimant must deliver im- 
mediate written notice of any accident with full particulars. 


(For other cases, see Insurance, Dec. Dig, § 535.) 


2. INSURANCE—ORAL NOTICE TO AGENT NOT IMMEDIATE 
WRITTEN NOTICE TO INSURER AT HOME OFFICE, 


Oral notice to the agent of the insurer is not a compliance with a 
provision of an accident policy requiring delivery of immediate written 
notice of accident to the insurer at its home office; the condition as to 
notice being a condition precedent to liability. 


(For other cases, see Insurance, Dec. Dig. § 538.) 


3. INSURANCE—WHERE INSURED DISAPPEARED WHILE 
HUNTING NOTICE OF THE ACCIDENT NECESSARY, 
‘ THOUGH MODE OF DEATH NOT KNOWN. 


Where it was believed that because of his failure to return to camp, 
insured had met his death in the mountains, the claimant must give writ- 
ten notice of accident as required by the accideny policy, even though 
there could be no determination of the cause of insured’s death, until 
discovery of his body, the giving of notice and the forwarding of affirm- 
ative proof of death being separate and distinct obligations, so there can 
can be no recovery where for a long period of time the claimant utterly 
failed to give any written notice of the accident. 


(For other cases, see Insurance, Dec. Dig. § 539[6].) 


4. INSURANCE— PROVISION AS TO WAIVER IS INFORMA- 
TION THAT THERE COULD BE NO WAIVER BY AGENT. 


A provision that no waiver should be valid unless signed by the 
president or vice-president, also the secretary or assistant secretary of 
insurer, is information to the insured’s beneficiary under an accident 
policy that provisions as to notice could not be waived by an agent. 


(For other cases, see Insurance, Dec. Dig. § 556[1]). 


5. INSURANCE—LETTERS FROM HOME OFFICE OF INSURER 

NOT WAIVER OF PROVISIONS AS TO NOTICE. 

Letters from the home office of an accident insurer, stating that it 
was not liable because the mode of death could not be shown, and de- 
nying .liability on the further ground that the requirements as to notice’ 
were not met, cannot be deemed a waiver of the policy provisions as to’ 
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notice, disregarding the fact that they were not signed by the president 
or vice-president, etc., so as to constitute a waiver; the letters expressly 
stating that no waiver was intended. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 


6. INSURANCE— CLAIMANT UNDER ACCIDENT POLICY HAS 
BURDEN OF SHOWING ACCIDENTAL DEATH. 


In an action on an accident policy insuring against death from ex- 
ternal, violent, and accidental means, if death shall result within 90 days, 
independent of other causes, the beneficiary seeking recovery has the 
burden of showing that the insured’s death was the result of an accident 
within the terms of the policy. and occurred within the 90 days. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


7. INSURANCE—TO RECOVER ON ACCIDENT POLICY, DEATH 
MUST BE SHOWN TO RESULT FROM ACCIDENTAL 
MEANS; “ACCIDENT.” 


To recover on an accident policy insuring against death resulting 
from injuries caused solely by external, violent, and accidental means, it 
must be shown, not only that death was an accidental result, but that the 
cause itself was external, violent, and accidental; the word “accident” in 
such policy meaning an event, which takes place without one’s foresight 
or expectation. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident.) 


8. INSURANCE—PRESUMPTION AGAINST SUICIDE DOES NOT 
CREATE PRESUMPTION OF ACCIDENTAL DEATH. 


When insured, while hunting, met his death in the mountains, and 
his body was not found until long thereafter, at which time it was im- 
possible to determine the cause of his death, and a rifle which he was 
carrying when he left camp was not with the body, although an automatic 
pistol was, the mere proof of death, and that insured, who went out in 
a storm, was never again seen alive, will not support recovery on a policy 
insuring against death resulting from external, violent, and accidental 
means; for while there is no presumption of suicide, etc., there can be 
no presumption that the death was the result of accidental means. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Appeal from District Court, Jefferson County; Joseph C. Smith, 
Jud 


ge. 

Action by Mattie A. Tuttle against the Pacific Mutual Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded, with directions to enter judgment for defendant. 


Day & Mapes, of Helena, for appellant. 
D. M. Kelly, of Butte, and J. E. Kelly, of Boulder, for respondent. 


MattHews, J. This action was brought by plaintiff on an accident 
policy carried by her son, Ora Tuttle. The case was tried to the court 
sitting without a jury, and resulted in a judgment in favor of the plain- 
tiff for the amount of the policy. 

The undisputed facts are as follows: In 1908 Ora Tuttle was insured 
by defendant company “against the effects of bodily injuries sustained 
during the term of this policy and caused solely by external violent and 
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accidental means. * * * And if death shall result from such injuries 
within ninety days, independent of all other causes, the company will pay 
the principal sum of. fifteen hundred dollars.” The policy was in full 
force and effect throughout the year 1910. In November of that year, 
Ora Tuttle, his brother R. S. Tuttle, and three other young men went in- 
to the park district in Gallatin county on a hunting trip, and established 
a camp at Grayling. On the morning of the 2lst Ora Tuttle left camp 
alone on the trail of an elk; it was then snowing hard, and a man could 
not be distinguished at a hundred yards. The storm continued through- 
out the day and night, the temperture remaining slightly below the freez- 
ing point, not cold enough to freeze a person out in the storm. The next 
day was fairly pleasant, but squally, and 10 to 12 inches of snow had 
then fallen. The second day a heavy storm broke, and continued for 8 
or 10 days, and the snow then appeared to be several feet deep. On leav- 
ing camp, Tuttle took with him a rifle, an automatic pistol, and provi- 
sions sufficient for the day. As night approached and he did not return, 
his companions instituted a search for him, building signal fires and dis- 
charging their rifles, but without receiving any response. The search was 
continued until the following February, but no trace of the missing man 
was found. On October 2 or 3, 1913, his remains were found in a small 
park about two miles from the location of the camp. A small canyon in- 
tervened, necessitating a detour, requiring one to travel approximately five 
miles from the camp to the place where the remains were found. R. S. 
Tuttle identified the clothing and shoes as those of Ora Tuttle. His 
watch was still in the vest pocket and his automatic in the trousers poc- 
ket; the rifle was nowhere in the vicinity. Only the larger bones of the 
body remained: most of these were with the clothing. The skull, how- 
ever, was found in a shallow gulch some 30 feet distant and the shoes 
Tuttle had worn were found near the skull. There was no cliff or other 
point from which deceased could have fallen to his death. The remains 
were taken to Whitehall, and on the 9th day of October, 1913, were 
buried. 


The plaintiff testified that shortly after the disappearance of Ora 
Tuttle ,she had a conversation with the local agent of the company and 
that— 


“T asked him if the boy was dead if I would have to write the com- 
pany for proofs—for blanks anyway. He said No, he would attend to 
that himself. And then I] asked him if I would have to keep his payments 
up. He said No, I would not have to do that. He assured me that he 
did not think the boy was dead; that he thought he would come home af- 
ter a little.” 


On June 19, 1911; Ike E. O, Pace, Esq., an attorney at Whitehall, 
notified the company by letter of the disappearance of Tuttle and of the 
search made for his remains, and closed with the statement: 


“There is no doubt, however, that the young man is dead, and proba- 
bly was either accidentally shot or received some serious fall, or was at- 
tacked by some wild animal which accident resulted in his death.” 


On October 20, 1913, plaintiff notified the local agent in writing of 
the finding of the body, and requested instruction as to what was re- 
quired of her as to “proof and statement.” The letter was forwarded 
to and answered by the head office, to the effect that the last policy car- 
ried by Ora Tuttle was in 1910, and that “the conditions of it are such 
that it would appear that no claim exists thereunder.” The plaintiff re- 
plied, reciting her conversation in 1910 with the local agent, and stating 
that she would be glad to hear further from the company. Thereafter, 
on January 30,-1914, J. L. Wines, Esq., an attorney, took the matter up 
with the company, and was advised in writing that— 
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“It appears impossible to show the manner of such death. Such 
being the fact, it is impossible to determine whether the case falls within 
the terms of the policy, said policy being one of limited liability. Fur- 
thermore, it appears from an examination of the files that the provisions 
of the contract in regard to giving notice and submitting proofs have not 
been complied with. You will, of course, understand that the action of 
the company in writing you as above is not to be construed as a waiver 
or impairment of any defense which it may have to any action upon the 
policy.” 

The amended complaint alleges that— 

“Ora Tuttle came to his death by bodily injuries sustained, caused 
by external, violent, and accidental means, and resulting in his death and 
disability, independent of all other causes.” 


It then recites the facts substantially as hereinbefore stated. It then 
alleges the conversation with the local agent and the subsequent writing 
of the letter referred to above, with the contents, but continuing, and 
asking him if he would look after the matter as he said he would.” 
This latter request does not, however, appear in the letter which was 
introduced in evidence. The complaint then alleges the notice of June 19, 
1911, and, after stating the contents, avers that— 


“At the same time requested that proper blanks be forwarded to her 
to make the necessary written affirmative proof of death.” 

The letter, also introduced in evidence, does not contain the request 
quoted above from the complaint. 


The complaint further alleges that notice of death was given and 
liability denied within the 120 days as required by the policy, “after as- 
certaining the fact of death’; that defendant failed, neglected, and re- 
fused to furnish the blanks, and plaintiff was unable, therefore, to fur- 
nish the proof required, and was thereby excused from furnishing other 
proof than that submitted, and that defendant waived any advantage that 
it might have claimed by reason of the failure of plaintiff. 

The defendant demurred to the amended complaint on the ground 
that it did not state facts sufficient to constitute a cause of action, point- 
ing out the failure to state in what manner the injuries were sustained, 
or that they were caused by external, violent, and accidental means; that 
the complaint shows a failure to give the required notices, and does not 
state facts sufficient to constitute a waiver. The demurrer was overruled, 
and defendant answered, and thereafter the cause was tried to the court 
sitting, without a jury. The plaintiff having rested, defendant moved 
the court to find the issues in its favor, which motion was denied The 
defendant introduced no evidence, and the court made its findings, to the 
effect that Ora Tuttle came to his death by external, violent, and acci- 
dental means on or about the 22d day of November, 1910, at which time 
he was insured in defendant company, and that plaintiff was his benefi- 
ciary; that the facts did not come to the knowledge of plaintiff until 
October, 1913, and in the interim plaintiff did not know the actual fate 
of Ora Tuttle, or that he was in fact dead; that after the discovery of 
his death, and within the time provided in the policy, plaintiff duly noti- 
fied defendant of the death; that the amount of the policy was due and 
payable January 30, 1934, at which time defendant refused payment. 
The court thereupon recited its conclusions of law that the plaintiff 
was entitled to a judgment, and entered judgment accordingly. The ap- 
peal is from the judgment. 

The specifications of error herein are that the court erred in (1) 
overruling the demurrer to the amended complaint; (2) refusing to grant 
the motion to find the issues for defendant; (3) finding that Ora Tuttle 
came to his death by external, violent, and accidental means on or about 
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November 22, 1910; and (4) finding as a conclusion of law that plaintiff 
was entitled to judgment. 


1. In overruling the demurrer the court evidently considered the 
general allegations of the complaint sufficient, to be thereafter aided by 
proof of specific facts, and disregarded the recitation of evidence as sur- 
plusage. ‘The case was thereafter tried, and all the facts, concerning 
the death of Tuttle, that could possibly be developed were brought out. 
No good purpose could now be served by a new trial, and we are of the 
opinion that the matter should be disposed of on its merits. We will 
therefore pass, without deciding, the question of the correctness of the 
court’s ruling on the demurrer. 


[1] 2. The motion to find the issues in favor of the defendant is 
based on the ground of alleged insufficiency of the evidence to establish 
(a) that death resulted from injuries sustained, caused solely by exter- 
nal, violent, and accidental means; (b) that immediate written notice of 
the accident was given in accordance with the terms of the contract; or 
(c) that written affirmative proof of death by such means was made with- 
in the time required by the terms of the contract; or (d) that there was 
a waiver of such conditions by the company. The grounds designated 
(a), (b), and (c), are so closely allied that they will be considered 
together, 

The policy here under consideration contains the following provi- 
sions: 

“6. The claimant must deliver to the company at its home office in 
Los Angeles, California, immediate written notice of any accident, with 
full particulars and name and address of insured, and deliver to the com- 
pany at its said home office written affirmative proof of such injuries or 
death and whether said injuries or death were caused by external, vio- 
lent and accidental means within the terms of this policy; and so furnish. 
such proof as to death * * * within one hundred and twenty days 
from time of accident; or no claim shall arise or be valid.” 


“9. No alteration or waiver of the conditions or provisions of this 
policy or said application shall be valid unless in writing at the company’s 
home office and signed by. the president or vice president and also the 
secretary or assistant secretary; nor shall notice to or knowledge of any 
person of anything not written in said application be held to effect a 
waiver or estoppel upon the company, or affect the provisions of this 
contract.” ' 


While, in this state, “time is never.considered as of the essence of a 
contract, unless by its terms expressly so provided” (Rev. Codes, § 5047), 
and “any succinct and intelligent statement, giving the information called 
for by the stipulation in the policy, whether verified or not, or whether 
by eyewitness or not, is sufficient to put the insurer upon inquiry to de- 
termine whether he is liable’ (Da Rin v. Casualty Co., 41 Mont. 175, 
108 Pac. 649, 27 L. R. A. [N. S.] 1164, 137 Am. St. Rep, 709), under the 
above quoted provision “6” some notice, “with full particulars and the 
name and address of insured,” should have been given to the company 
at its “home office.’ And while the beneficiary did not know, immediately 
after the accident, the exact facts concerning the manner in which insured 
had met his death, she was, within a reasonable time after his disap- 
pearance, fully convinced of his death, and, under the terms of the con- 
tract, either she, or some one acting in her behalf, should have given 
the required notice to the company at its home office. 

[2] In the absence of proof that the facts related were communicated 
to the home office notice to the local agent during the informal conversa- 
tion held shortly after the disappearance of Ora Tuttle, could not, un- 
der any circumstances, be held to meet the requirement of the contract _ 
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that immediate notice be’ given to the “company at its home office.” As 
was said in Hatch v. United States Casualty Co., 1917 Mass. 101, 83 N. 
E. 398 (14 L, R. A. [N. S.] 503, 125 Am. St. Rep. 332, 14 Ann. Cas. 290) : 


“The promise to insure is not absolute but conditional. The condi- 
tion is that the notice, whatever it may be and by whomsoever of when- 
ever given shall be given. It is a condition precedent to the creation of 
liability or the life of the promise; or, to put it perhaps in a better way, 
the giving of the notice is one of the essentials of the cause of action. 
* * * Tf it be said, as it sometimes is, that such a defense is purely 
technical, the answer (if one is needed) is that the provision for notice 
is of the essence of the contract, that it is manifestly an important provi- 
sion for the protection of the insurer against fraudulent claims, and also 
against those which, although made in good faith, are not valid. It is a 
provision which tends to the elucidation of the truth when the claim for 
indemnity is made. It, was one to which the insured agreed, and it is not 
unreasonable.” 

[3] The giving of the notice of the accident, and the forwarding 
of affirmative proof of death, are two separate and distinct obligations. 
Under the circumstances of this case, the latter obligation could not be 
met until after the discovery of the body and a determination of the 
cause of death, if it was then possible; but the fact of the accident, if any, 
with its attendant circumstances, was known to plaintiff within a few days 
after the disappearance, but no notice thereof was given until June 19, 1911, 
nearly seven months thereafter. 

In the case of Foster v. Fidelity & Casualty Co., reported in 99 Wis. 
447, 75 N. W. 69, 40 L. R. A. 833, it was held that where the beneficiary 
satisfied herself after investigation that her son’s death was accidental, 
but did not give notice until 29 days thereafter, she did not bring herself 
within the requirements of “immediate notice.” 

There is a class of cases which holds that the time within which 
notice must be given does not begin to run until the discovery of. the 
facts upon which the claim is based. Trippe v. Provident Fund Society, 
140 N. Y. 23, 35 N. E. 316, 22 L. R. A. 432, 37 Am. St. Rep. 529; Munz 
v. Standard L. A. Ins. Co., 26 Utah, 69, 72 Pac. 182, 62 L. R. A. 485, 99 
Am. St . Rep. 830; Jennings v. Brotherhood Acc. Co., 44 Colo. 68, 96 Pac. 
982, 18 L. R. A. (N. S.) 109, 13 Am. St. Rep. 109. But these cases are 
of little assistance here; for leaving out the question of death, with which 
this preliminary notice is not concerned, the facts relating to the accident, 
if any, were known to plaintiff at the time she was notified of the loss 
of her son in a storm. 

The plaintiff contends that she was not required to give notice until 
after the establishment of the fact that the assured was dead. If this were 
true, no such notice as is required by the terms of the contract was even 
given, as it would exclude the letter of June 19, 1911, which contained 
the only written notice furnished the company at any time, attemptting a 
recital of the facts. There is no evidence of a compliance with the re- 
quirements of written affirmative proof of death. the letter of October 20, 
1913, written to the local agent, but forwarded to the home office, goes 
no further than to state that the “remains of my son Ora Tuttle have 
been found.” What communication was made by Attorney Wines is not 
disclosed, and appears to have been made orally, while the stipulation in 
the contract is that it be made in writing, and was made more than three 
nvonths after the discovery of the body. 


[4, 5] As to waiver, the insurer and the insured mutually agreed that— 


“No waiver * * * shall be void unless in writing at the home 
office and signed by the president or vice president and also secretary or 
assistant secretary.” 
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Where the policy contains a provision against waiver by an agent, it 
is both notice to and agreement by the policy holder that no agent of the 
company has authority to waive the condition. Collins v. Metropolitan 
Life Ins. Co., 32 Mont. 329, 80 Pac. 609, 1092, 108 Am. St. Rep. 578; 
Travelers’ Ins. Co. v. Meyers, 62 Ohio St. 529, 57 N. E. 458, 49 L. R. A. 760. 


These letters admittedly coming from the home office, were introduced, 
and the material parts of their contents have been heretofore quoted. No 
one of these letters is signed as provided for in the policy; but we shall not 
pass upon the question as to whether such requirement is reasonable or 


not, as, in our opinion, nothing contained in the letters could constitute 
a waiver, even though signed. 


[6-8] 3. The first ground mentioned in the motion for findings in 
favor of the defendant, and the third and fourth assignments of error, 
are based on the lack of evidence to establish death by external, violent, 
and accidental means. The evidence, heretofore quoted, establishes the 
fact of death, but the manner in which the insured met his death is left 
entirely to conjecture. The policy on which the action was brought is not 
liability of the company is specifically limited to insurance “against the 
an ordinary life insurance policy, but an accident policy, in which the 
effect of bodily injuries sustained during the term of the policy, and 
caused solely by external, violent, and accidental means,” and, under the 
terms of which, “if death shall result from such injuries within ninety 
days, independent of all other causes, the company will pay the principal 
sum of fifteen hundred dollars.” The burden of proof was upon the plain- 
tiff to show, not only the death of the insured, but also that the death 
was caused by injuries sustained by the insured by external, violent, and 
accidental means, and resulted within 90 days after the injury. In other 
words, the plaintiff must not only show death, but death resulting from 
accident within the meaning of the policy. Price v. Occidental Life Ins. 
Co., 169 Cal. 800, 147 Pac. 1175; Rock v. Travelers’ Ins. Co., 172 Cal. 463, 
156 Pac. 1029, L. R. A. 1916E, 1196; Vernon v. Iowa State T. Ass’n, 
158 Iowa, 597, 138 N. W. 696; Wilkinson v. A2tna Life Ins. Co., 240 IIL. 
205, 88 N. E. 550, 25 L. R. A. (N. S.) 1256, 130 Am. St. Rep. 269; Wright 
v. Order of U. T. C., 188 Mo. App. 457, 174 S. W. 833; Laessig v. Travelers’ 
Pro. Ass’n, 169 Mo. 272, 69 S. W. 469; Hatch v. U. S. Casualty Co., 197 
Mass. 101, 104, 83 N. E. 398, 14 L. R. A. (N. S.) 503, 125 Am. St. Rep. 
332, 14 Ann. Cas. 290; Smith v. Travelers’ Pro. Ass’n, 219 Mass. 147, 106 
N. E. 607, L. R. A. 1915B, 872. 


In the case of Laessig v. Travelers’ Pro. Ass’n, supra, the court said: 


“The proof of accidental death is the essential prerequisite and 
condition precedent to the right to recover on an accident insurance 
policy. This is the distinguishing feature between accident policies and 
ordinary life policies. In the latter, to make out a prima facie case it is 
only necessary to show the contract after the death, * * * whereas, 
in the former, the condition precedent to recovery is not simply the natural 
death, but the death from accident. Hence in suits upon accident policies 
the burden of proof is upon the plaintiff (subject to the limitation that 
it is not presumed as a matter of law that the deceased took his own life 
or was murdered) to show that the death was caused by external violence 
and by accidental means. This is exactly what the policy or contract it- 
self provides. And this is the rule laid down by Mr. Justice Harlan, in the 
Supreme Court of the United States, in Insurance Co. v. McConkey, 127 
U.S. 661. * * * As mere proof of injury in a damage case will not en- 
title plaintiff to recover, but negligence of the defendant must be shown, 
so in a suit upon an accident policy mere proof of injury or death will 
not entitle the plaintiff to recover, but the injury or death must be shown 
to be due to an accidental cause.” 
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«There is a clear distinction between accidental death and death by 
accidental means. the latter only is covered by the policy. Thus in Smith 
v. Ins. Co., supra, we find the rule stated as follows; 


“It is not sufficient that the death or the illness that caused the death 
may have been an accidental result of the external cause, but that cause 
itself must have been, not only external and violent, but also accidental 
[citing a long list of. authorities].” 


The word “accident,” in accident policies, means an event which takes 
place without one’s foresight or expectation. A result, though unexpected, 
is not an accident. the means or cause must be accidental. 


Death resulting from voluntary physical exertion or from intentional 
act of the insured is not accidental, nor is disease or death caused by the 
vicissitudes of climate or atmosphere the reuslt of an accident; but where, 
in the act which precedes an injury, something unforeseen or ‘unusual oc- 
curs which produces the injury, the injury results through accident. 

In Sinclair v. Maritime Ass. Co., 3 El. & El. 478, the court says: 


“We cannot think that disease produced by the action of a known 
cause can be considered as accidental. Thus disease or death, engendered 
by exposure to heat, cold, damp, the vicissitudes of climatic or atmo- 
spheric influences, cannat, we think, properly be said to be accidental un- 
less brought about by circumstances which may give it the character of | 
accident.” 


Respondent cites a number of cases in support of the contention that 
the circumstances in this case supply this element. But in each of these 
cases there is shown the element of accident. For example, in Travelers’ 
Ass’n v. Insurance Co., 10 Manitoba, 537, the death of the insured by 
freezing was found to have been caused by prolonged exposure due to the 
breaking down of the conveyance in which he was riding. 


In Manufacturers’ Accident Indemnity Co. v. Dorgan, 58 Fed. 945, 
7C. C. A. 581, 22 L. R. A. 620, it was held that drowning, caused by a 
temporary trouble to which the insured was not subject, but which was 
entirely unusual and uncommon, whereby he fell into the water, was 
“accidental.” 

In United States Mut. Ass’n v. Hubbell, 56 Ohio St. 516, 47 N. E. 
544, 40 L. R. A. 453, drowning while crossing a ford, which insured had 
safely crossed on previous occasions, and which was entered only with the 
apprehension of getting wet, was held to be “accidental.” 


It will be noted, however, that in each of the cases the “accidental 
means” which brought about the death was shown. Here the only evidence 
is that the insured left camp in a heavy snowstorm, following the trail 
of an elk; he had been reared in the mountains; the weather was not 
cold enough to freeze a man, and the storm did not increase inviolence. The 
body was found but two miles from camp, though insured would have 
had to walk five miles in order to reach the spot, a distance which could 
not have exhausted a strong young man; there was no place from which 
insured could have fallen to his death. The rifle he carried on leaving 
camp was not with the remains, and the automatic was still in his pocket. 
At the time the body was found it could not, of course, be ascertained 
whether there have been any marks on it. While there is no presumption 
that a man found dead has been murdered or has committed suicide, as 
was stated in Laessig v. Insurance Co., supra, it is equally true that no 
presumption can be indulged in that insured met death by external, violent, 
and accidental means. 


The insured, having contracted that the company should be liable only 
in case of death from injuries caused solely by external, violent, and 
accidental means, the burden of proving that the case is within the terms 
of the policy rested upon plaintiff, and this burden, in our opinion, was not 
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sustained. Conjectural causes of death, which do not fall within the 
terms of the policy, as that insured died of heart failure or apoplexy, 
are as reasonable; under the evidence adduced, as those which fall within 
those terms. 

[9] While we are mindful of the rule that this conrt will not disturb 
the findings of the trial court where there is substantial evidence to sup- 
port them, in this case there is no evidence to support the finding “that 
Ora Tuttle came to his death by external, violent, and accidental means 
on or about the 22d day of November, 1910.” 

The judgment of the district court of Jefferson county is therefore 
reversed, and the cuase remanded to the trial court, with the direction to 
enter judgment in favor of the defendant. 

Reversed and remanded. 

Brantly, C. J., and Holloway, Hurly, and Copper, JJ., concur 


ZANTOW v. OLD LINE ACC. INS. CO. (No. 20513.) 
(Supreme Court of Nebraska. June 7, 1920.) 
178 Northwestern Reporter 507. 


(Syllabus by the Court.) 
1. INSURANCE — FARMER. ACCOMPANYING SHIPMENT OF 
STOCK DID NOT CHANGE HIS OCCUPATION TO THE MORE 
HAZARDOUS ONE OF A “SHIPPER TENDING STOCK.” 


Where a person, classified for insurance as a farmer, makes a trip 
accompanying stock in a shipment, which he has sold before shipment 
to another party, held, that such trip does not constitute such a substitu- 
tion of one occupation for another that it can be said that he has changed 
his occupation from a farmer to a “shipper tending stock,” within the 
meaning of a clause in an insurance policy, providing reduced benefits in 
case insured changes his occupation to a more hazardous one. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


2. INSURANCE—ONE INSURED AS A FARMER AND KILLED 
WHILE RIDING IN A CABOOSE WHLIE ACCOMPANYING 
STOCK HELD NOT A “SHIPPER TENDING STOCK.” 


When such person is killed in a wreck during the shipment, but while 
he is riding in a caboose, where other passengers are allowed to ride who 
have regularly paid their fare, held, that at the time of the accident, the 
insured, not being engaged in any duties pertaining to those of a tender 
of stock, but being subjected to those hazards only which are common 
to the other passengers in the car, was not performing any act or thing 
pertaining to the more hazardous occupation. 


(For other cases, see Insurance, Dec. Dig. § 531.) 


3. INSURANCE—PUNCTUATION MARKS IN POLICY WILL NOT 
CHANGE MEANING PLAINLY TO BE GATHERED FROM 
THE WORDS. 


Though punctuation marks may be considered as an aid to the inter- 
pretation of an insurance policy, they will not control, nor change a mean- 
ing which may be plainly gathered from the words and their arrangement. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 
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4. INSURANCE—INSURED KILLED WHILE RIDING ON SHIP- 
PER’S PASS IN CABOOSE HELD NOT RIDING IN A 
PASSENGER CAR * * * PROVIDED FOR THE EX- 
CLUSIVE USE OF PASSENGERS.” 

When a caboose, attached to a train carrying live stock, is used as an 
essential part of the freight train, for the purpose of carrying the train 
crew and the caretakers of live stock, held not to be a passenger car 
provided for the exclusive use of passengers, though a few passengers, 
in the strict sense of the term, have been permitted to ride upon it. 


(For other cases, see Insurance, Dec. Dig. § 529.) 
(For other definitions, see Words and Phrases, First and Second 
Series, Passenger Car.) 


Appeal from District Court, Perkins County; Perry, Judge. 

On motion for xehearing. Former judgment adhered to, and judg- 
ment and order taxing attorney’s fees in the trial court affirmed. 

For other opinion, see 103 Neb. 685, 173 N. W. 693. 


Thos. W. Blackburn, of Omaha, for appellant and cross-appellee. 
Hastings & Hastings, of Grant, for appellee and cross-appellant. 


FLANsBuRG, J. On motion for a rehearing on an opinion and order 
affirming the judgment of the trial court. Zantow v. Old Line Accident 
Ins. Co., 103 Neb. 685, 173 N. W. 693. 

Plaintiff, who recovered a $1,000 judgment below, urges that, under 
the opinion as rendered in this court, she is entitled to a $3,000 judgment. 
Plaintiff’s husband, the insured, was classified for insurance as a farmer. 
He was killed in a wreck while riding in a caboose on a freight train. 
Regular passengers, who had paid fare, were riding in this car at the time 
of the accident. Insured, however, held a stock shipper’s pass as a cattle 
tender. The cattle which he was accompanying to market had, just 
previous to the shipment, been sold by him to another party. The insured, 
who had planned to take the trip, agreed to go as cattle tender, in order 
to have the benefit of the shipper’s pass. It appears from the evidence 
that the occupation of being a “shipper tending in transit” is, by the 
classifications of the company on file with the state insurance board, 
classed as a more hazardous occupation than that of being a farmer. 

1, 2] Two questions arise: First, whether the benefits under this 
policy should be reduced from $1,000, the face of the policy, to $300, by 
reason of a clause in the policy providing that benefits should be so re- 
duced in case insured should be injured after having changed his occupa- 
tion to a more hazardous one, or while doing any act or thing pertain- 
ing to any such more hazardous occupation; or, second, whether the bene- 
fits should be increased to $3,000 under a provision of the policy that the 
benefits should be so increased in case the insuted be injured “while 
riding as a passenger in the inclosed part of a railway passenger car or 
street car, or licensed steamboat, or licensed passenger elevated provided 
for the exclusive use of passengers, and due directly to the wrecking of 
such conv eyance.’ 

The provision in the policy, providing for reduced benefits in case 
the insured should change his occupation to a more hazardous one, it 
seems to us, does not apply, since such provisions, as these, only con- 
template the actual substitution of one occupation for another, and not 
merely a temporary resort to other activities. It cannot be said that the 
insured, a farmer, who, as incidental to his occupation, raised live stock 
for market, and would therefore at some time ship it to market, had, 
within the meaning of the clause just mentioned, changed his occupation 
from farmer to stock shipper by the one act of accompanying this stock 
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in shipment, even though he had previously sold it to another. Temporary 
duties thus assumed should not be held to effect a change of occupation 
within a restricted and literal meaning of that clause. Redmond v. Unit- 
ed States Health & Accident Ins. Co., 96 Neb. 744, 148 N. W. 913; Taylor 
v. Illinois Commercial Men’s Ass’n, 84 Neb. 799, 122 N. W. 41, L. R. A. 
(N. S.) 1174, and note; Wheeler v. Standard Acciddent Ins. Co., 104 
Neb—, 176 N. W. 670; Gotfredson v. German Commercial Accident Co., 


218 Fed. 582, 134 C. C. A. 310, L. R. A. 1915D, 312, and note; 1 C. J. 
439. 


The policy, however, goes further, and provieds that the benefits shall 
be reduced if insured is injured while doing any act or thing pertaining 
to any such more hazardous occupation. At the time the insured was 
killed, he was riding in the caboose, seated with other passengers, who 
had paid their fares and who had been accepted, strictly as passengers, 
upon that train. The act or thing which he was then doing, riding upon 
a seat in this car, did not peculiarly pertain to tending cattle in transit. 
The cattle tender’s duties, from which the extra hazards arise, are in 
being compelled to alight at all times and places; in being about the 
cars; in going back and forth from the caboose to the ‘cattle car in 
railroad yards where cars are moving and being switched; and in the 
actual handling and caring for the live animals, which are closely con- 
strained and under excitement of shipment. It is the duties of the occu- 
pation, which cause an increased likelihood of accident, that this clause 
is obviously intended to guard against, and, when the insured is in- 
jured, not from a risk growing out of those duties, but from a risk com- 
non to other persons, not so employed, it cannot be said that he was in 
the actual performance of an act pecurliarly pertaining to an occupation, 
creating an extra hazard, and that he should therefore lose the benefits 
of his insurnce. The reasoning in the folowing cases is found somewhat 
analugous: Price v. National Accident Society, 37 Pa. Super. Ct. 299; 
Standard Life & Accident Ins. Co. v. Koen, 11 Tex. Civ. App. 273, 33 
S. Wi-NS: 1G, . J. 4. 


When a person undertakes to perform the several duties of a hazard- 
ous occupation, though his understanding is but temporary and casual, 
and under such circumstanes or for so brief a period as to show no 
actual substitution of that ocupation for his own, all of his acts, during 
the period over which the performance of these duties is disturbed, do 
not necessarily pertair strictly to the hazardous occupation, but verv 
many acts, which he performs, are acts to which no special hazard is at- 
tached, are not peculiar to such more hazardous occupation, and are 
common to people generally in different walks of life If these same acts 
were performed as indeperdent acts, and injuries should result during 
their performance, no penalty would accrue in the nature of a reduction 
of the insurance benefits. Insured in ths case could, without takinz 
charge of the live stock, have taken passage on the caboose, paid his 
fare, remained seated within the car, and have been in the performance 
of the very act which he was, in fact, performing when injured, and. if 
then injured, could, without question, have recorded the full amount of 
his insurance. If the identical act complained of, then, is an act which 
he could have performed, without penalty, if done as an independent ict, 
surely it cannot be said, merely beacuse he was at that particular time in 
charge of cattle being shipped to market, that this same act is so related 
to the more hazardous occupation that it should bar recovery by the 
reduction of benefits. 

It follows that the benefits under the policy are not required to be 
reduced by reason of the fact that the insured was riding in a car, as 


he was, with other passengers regularly received, though he was at the 
time accompanying live stock to market. 
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It then becomes necessary to determine whether insured was, in the 
inclosed part of a railwav passenger car, within the meaning of the policy, 
so as to entitle his beneficiary to the $3,000 benefit. 

[3] ":om a reading of the clause as an entirety, we are constrained to 
hold that the words, “provided for the exclusive use of passengers,” 
were intended to apply to the several conveyances named, as well as to a 
licensed clevator. It is true that no comma was placed before the word 
“provided,” and, were the punctution looked to alone, this proviso 
might be limited to elevators only. but, as is said in Holmes v. Phoenix 
Ins. Co., 98 Fed. 240, 39 C. C. A. 45, L. R. A. 308: 

The Century Dictionary tells us, what is common knowledge, that 
“there is still much uncertainty and arbitrariness in punctuation.” It is 
always subordinate to the text, and is never allowed to control its mean- 
ing. The court will take the contract by its four corners, and determine 
its meaning from its language, and, having ascertained from the arrange- 
ment of its words what its meaning is, will construe it accordingly, with- 
out regard to the punctuation marks, or the want of them. The sense 
of a contract is gathered from its words and their relation to each other, 
and after that has been done, punctuation may be used to more readily 
point out of the division in the sentences and parts of senteces. But the 
words cotrol the punctuation marks, and not the punctuation marks the 
words.” 

See cases cited in 13 C. J. 535. 

The very evident meaning and purpose of the clause referred to was 
to allow increased benefits, should injury occur while insured was riding 
as a passenger in these conveyances only which are exclusively used for 
passengers, and about which, therefore, the carrier or operator is re- 
quired to throw all possible safeguards and protection to insure safe pas- 
sage. 

The several conveyances named, we believe, were intended to be de- 
finitely described and limited, in kind, to those provided exclusively for 
passengers. 

[4] The caboose in this case cannot be said to have been used ex- 
clusively for passengers. Though it carried some passengers, and might 
therefore be said, in a limited sense, to have been a passenger car for 
that reason and to that extent, and though some particular passengers may 
have paid fare and may have been, unless riding under a special permit 
limiting the obligation of the railroad, entitled to hold the enemy to the 
same extent and liability as if they were passengers on any other railway 
passenger car or on a passenger train, still this car was nevertheless es- 
sentially part of a train which was loaded with live stock, and, as a part 
of that train, was furnished for the purpose of carrying the train crew, 
their accessor:es, and the cattle tenders who accompanied stock and were 
riding under contracts, restricting the obligation of the company towards 
them as passengers. 

Our court has held that a railroad company may limit its liability to 
passengers, riding in the caboose of a freight train, to the common-law 
liability, and is not liable in such case under the statute. Chicago, B. & Q. 
R. Co. v. Mann, 78 Neb. 541, 111 N. W. 379; Chicago, B. & Q. R. Co. v. 
Troyer, 70 Neb. 293, 103 N. W. 680. 

Here the car was not used strictly as a passenger car, nor for the 
exclusive use of passengers, but as an essential part of the freight train, 
and for the use of the freight crew and cattle tenders. Standard Accident 
Ins. Co. v. Hite, 37 Okla. 305, 132 Pac. 333, 46 L. R. A. (N. S.) 986. 

The car would therefore not be operated as a car used exclusively 
for passengers, but would be subjected to the jolting, jarring, switching, 
and other inconveniences necessarily attendant upon the operation of a 

freight train, and the character of its use would, in fact, directly affect 
and increase the risks and hazards of those passengers riding upon it. 
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The insured, moreovér, was riding on a stock shipper’s pass, and, 
under our decisions, was a passenger in. a restricted and modified sense 
only (Chicago, B. & Q. R. Co.:v. Troyer, supra); and it is our con 
clusion that he was not, when the accident occurred, “riding as a 
passenger in * * * a railway | (passenger car * * * provided for 
the exclusive use of passengers,” within the meaning of the policy. 
It is our judgment, that the conclusion ieached in the former 
opinion is correct, and that the plaintiff is entitled to recover $1,000, and it 
is therefore ordered that the judgment and order taxing attorney’s fees 
in the trial court be affirmed. 

Morrissey, C. J., and Aldrich, J., not sitting. 


HEFNER v. FIDELITY & CASUALTY CO. OF NEW YORK. (No. 
2630.) 


(Supreme Court of Texas. June 9, 1920.) 
222 Southwestern Reporter. 966 


1. INSURANCE—EVIDENCE SHOWING DISABILITY RESULT- 
ING FROM ACCIDENT WAS TOTAL, BUT NOT IMMEDIATE. 


In an action by an attorney on an accident insurance policy for the 
indemnity provided therein for immediate, continuous, and total disability, 
evidence held to show that the disability of the insured resulting from the 
accident, while total within the meaning of the policy, was not immediate. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE — ARBITRATING INSURED’S CONDITION TO 
DISEASE, AND NOT TO ACCIDENT, NO EXCUSE FOR DE- 
LAY IN GIVING NOTICE OF LOSS. 


The fact that physicians, who attended a person accidentally injured, 
attributed his condition to disease, and not to the accident, does not ex- 
cuse a failure to give the company notice of the accident as soon as reas- 
onably possible, as required by the policy. 


(For other cases, see Insurance, Dec. Dig. § "539[6].) 


Certified Question from Court of Civil Appeals of Eighth Supreme 
Judicial District. 

Action by T. J. Hefner against the Fidelity & Casualty Company of 
New York. Judgment for defendant was affirmed on appeal by the Court 
of Civil Appeals (160 S. W. 330.) On certified question. Question an- 
swered. 


Clay Cooke and J. W. Parker, both of Pecos, for plaintiff. 
Nealon, Neill & Thomason, of El Paso, for defendant. 


GrEENWooD, J. The Court of Civil Appeals has certified the ques- 
tion as to whether the trial court erred in giving peremptory instruction 
for appellee. 

We answer that there was no error in the action of the trial court, 
for the reasons given in the opinion on hearing by Associated Justice 
Higgins. 

Vol. LVI—34. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COHEN v. CHICAGO BONDING & INS. CO. (No. 21876.) 
(Supreme Court of Minnesota. June 25, 1920.) 
178 Northwestern Reporter. 485 


(Syllabus by the Court.) 


1. INSURANCE—EVIDENCE NOT SHOWING THAT INSURED 
AUTOMOBILE, WHEN DAMAGED, WAS UNLAWFULLY 
TRANSPORTING INTOXICATING LIQUORS. 


In an action on a policy of insurance insuring plaintiff against injury 
to his automobile through collision, it is Held that the evidence does not 
show that the automobile was being used at the time in the unlawful trans- 
portation of intoxicating liquor. 


(For, other cases, see Insurance, Dec. Dig,. § 665[1].) 


2. INSURANCE — USE OF AUTOMOBILE WHEN DAMAGED 
HELD WITHIN POLICY COVERING USE “FOR BUSINESS 
AND PLEASURE PURPOSES.” 


The policy covered loss by collision when the auto was being used for 
“pleasure and business calls.” It is held that the use made by the plaintiff 
of his auto was within the terms of the policy. 


(For other cases, see Insurance. Dec. Dig. § 424.) 


Appeal from District Court, St. Louis County; Martin Hughes, Judge. 

Action by Joseph Cohen against the Chicago Bonding & Insurance 
Company. Directed verdict for plaintiff, and from the judgment thereon 
defendant appeals. Affirmed. 


Archer & Pickering, of Virginia, Minn., for appellant. 
E. L. Boyle, of Virginia, Minn, for respondent. 


Drsett, J. Action to recover on a policy of insurance insuring plain- 
tiff’s automobile against loss through a: collision. The court diretced 
a verdict for the plaintiff, leaving to the jury the assessment of damages. 
The defendants appeal from the judgment entered on the verdict. 

The claims of the defendant may be summarized as follows: 

(1) That the plaintiff was illegally engaged in the transportation of 
intoxicating liquor and therefore cannot recover on the policy. 

(2) That the use made of the automobile was not such that it is liable 
within the terms of the policy. 

(3) That, the damages are excessive. 


[1] 1. The plaintiff lived at Virginia and other places on the Range 
for many years. He had been engaged in the saloon business there. At 
the time of the injury to his machine he was running a soft-drink estab- 
lishment at Virginia. He drove his machine to Ashland, Vis., and from 
there to St. Paul. On October 2, 1918, he started from St. Paul to Duluth, 
carrying in his machine a considerable quantitiy of intoxicating liquor. 
In rounding a corner and crossing the Northern Pacific tracks at Mah- 
towa, in: Carlton county, he overturned his machine on to the tracks, and 
before it could be gotten off it was struck and demolished by a freight 
train. No question is here but that there was a collision within the mean- 
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ing of the policy. Carlton county was dry and so was St. Louis county 
in which Duluth and Virginia are. The plaintiff claims that he was 
on his way to Iron River, Ws., via Duluth. The defendant claims that 
he was on his way to Virginia to dispose of his liquor there illegally. 
There is no direct evidence that he was. A finding to that effect would 
not be sustainable. It is true that the plaintiff had been a violator of the 
liquor laws when on the ranges. The situation involved him in suspicion; 
but actual evidence was lacking. The liquor was transported through 
dry territory during the stress of war, contrary to the administrative 
policy of the state, and the plaintiff bears whatever moral blame attaches 
to his acts; but we cannot see that he committed a crime. 

We dispose of the first point, as did the trial court, by holding that 
a use of the automobile in violation of the law is not shown; and we do 
not inquire what effect such a violation would have upon the policy of 
insurance. 

[2] 2. The policy covéred loss by collision when the automobile was 
being used for “pleasure and business calls.” There is nothing but the 
limitation stated to indicate the character of the use for an injury in 
which indemnity was promised. The company wrote the pollicy. It chose 
to make no more definite statement of the use in which liability should 
accrue for injury by a collision. The familiar rule of construction ap- 
plies. The defendant is liable within the clause quoted. 

[3] 3. The verdict was for $1,550. It is urged that it is excessive. 


We have scanned the evidence carefully. The verdict might better 
have been for $200 or $300 less, and it might have been reduced by that 
amount. We cannot hold it excessive and a discussion would not be use- 
ful. 


Judgment affirmed. 


GOLDBAUM v. GREAT EASTERN CASUALTY CO. (No. 16083.) 


(St. Louis Court of Appeals. Missouri. June 8, 1920. Rehearing Denied 
July 3, 1920.) nm 


222 Southwestern Reporter 868. 


1. INSURANCE — WHETHER RING TAKEN FROM INSURED 
WAS OWNED BY HIM HELD FOR JURY. 


In action on burglary policy insuring against loss of property taken 
by force, where a diamond ring of which insured was robbed had been 
given by him to his fiancee, and had been rendered by insured when 
fiancee, on breaking engagement, had pawned ring and given him the pawn 
ticket on his promise to return ring to her on her payment to him of 
specified sum of money, whether ring belonged to insured held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 
2. INSURANCE—SUBMISSION OF LIABILITY FOR VEXATIOUS 
DELAY AND ATTORNEY’S FEES HELD ERROR. 


_ In action on burglary policy, where there was no testimony that the 
Insured refused payment, the submission of the question of insurer’s 
liability for vexatious delay and attorney’s fees held error. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 
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Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 
“Not to be officially published.” 

Action by Milton J. Goldbaum against the Great Eastern Casualty 
Company. Judgment for plaintiff, and defendant appeals. Judgment 
ordered vacated, and new judgment entered on filing of remittitur; other- 
wise judgment reversed, and cause remanded 















Chase Morsey, of St. Louis, for appellant. 
Fordyce, Holliday & White, of St. Louis, for respondent. 











Nipper, C. This is an action to recover on a policy of burglary in- 
surance, which policy had a special rider attached thereto covering a loss 
of property, when taken by force or violence, not exceeding $1,000 on 
jewelry, and $50 on money. The answer admits the issuance of the policy 
to the plaintiff, and concludes with a general denial. Plaintiff recovered 
judgment in the court below for $899.85, and defendant appeals. 

The policy was issued on the 24th of July, 1916, and on the night of 
the 21st of September of the same year, while in the city of Springfield, 
Ill., plaintiff was held up and robbed of a diamond ring, and $25 in money. 

* Plaintiff was a salesman for the Universal Film Company, and 

traveled over the country, distributing films for moving pictures. On 
the date last above mentioned, he testified he was in the city of Sprinfield, 
Ill., on a business trip; that in the afternoon he went from Springfield to 
Virden, a town a few miles out from Springfield, and engaged a room for 
the night, as Springfield was crowded with visitors by reason of its being 
fair week. After calling on some parties in Springfield, he made in- 
quiries as to where he could locate a party named Wycroff, who was 
conducting a picture show in Springfield. Hhe was directed as to what 
street car he should take in order to reach the place he desired to go. He 
got on this street car, which was crowded, and rode as directed to the 
end of the car line. He made some inquiries again as to how to reach 
Wycroff’s place, and he was told that he would have to walk some four 
or five blocks from the end of this car line. After walking about two 
blocks, and while near a vacant lot, he was held up by two men, and 
robbed. The diamond pin was in his necktie. The ring he had upon his 
finger. The robebrs removed the ring from his finger, and one of them 
cut away a portion of his necktie with a knife, taking, the diamond pin. 
He notified the police department, as well as the defendant company. He 
says he notified the defendant by wire at its New York office, and also at 
the St. Loius office. He then came back to St. Louis. He said that for 
15 years he had been investing money in diamonds and selling them again, 
and was familiar with the value of them. The value of the diamond 
stud was about $400, and the value of the ring was about $400. 

On cross-examination, he testified that he paid $225 for the ring, and 
$360 for the stud; that he had given the ring to Miss Zimmerman, in 
Memphis, as an engagement ring. Five or 6 years later the engagement 
was broken. In 1911 he went to Chicago, where he met Miss Zimmer- 
man again. She told him at first she was married; then later admitted she 
was not married, but was living with a man named Batier. She then 
told plaintiff that Batier had pawned the ring, and she gave him the pawn 
ticket, after which he stated: 

“Mabel, I will take these out, and any time you see your way clear 
to give me the two hundred and twelve dollars, I will give you back the 
ring.” 

Plaintiff paid the $212 and received the ring. After the robbery he 
sent a newspaper clipping concerning the same to Miss Zimmerman. She 

then brought suit against him on note, and it seems that defendant was 
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served with a notice of garnishment. Plaintiff then wrote defendant's 
office in New York, or had his attorney do so, telling defendant he was 
not the Milton J. Goldbaum who was being sued in Chicago. 


Witness Davis testified for the plaintiff that he was connected with 
a jewelry company, and had been engaged in the loan and diamond busi- 
ness for 15 years, and was familiar with the value of diamonds; that from 
the year 1902 to the year 1917, there had been an increase in value in 
diamonds of the character described in evidence of 50 per cent. This 
testimony was objected to by defendant, and was admitted over its ob- 
jections and exceptions. 


Other witnesses testified, corroborating plaintiff as to his statements 
after the robbery, and as to their actions in detail. 


The defendant introduced in evidence the letter written by plaintiff to 
defendant company, also the testimony of the assistant state’s attorney 
at Springfield and police officers of that city, which tended to show that 
a few monthe after the robbery two men were arrested, one of whom 
made a confession that he had robbed the plaintiff, or was one of the 
two implicated in said robbery, and that plaintiff refused to swear out a 
warrant for their arrest, or to go to the jail where they were being held, 
and identify them, claiming that he did not have the time to spare, and 
thought it was up to the insurance company. 


Plaintiff claimed, however, that the defendant’s witnesses would not 
let him see the parties who were arrested and held in the Springfield jail 
at the time he visited there and asked to see them. 

Appellant contends here: First. That plaintiff was not entitled to 
recover. Second. That if entitled to recover anything, he was not entitled 
to recover: (a) $400 for the diamond ring, for the reason that he was 
not the owner thereof. and that (b) defendant was not liable for any 
attorney’s fees. 

The verdict as returned by the jury was for $225 due under the 
policy, $24.85 interest, no damages, and $350 attorney’s fees. 


[1] We think the court properly submitted the case to the jury on the 
question of plaintff’s right to reocver not only for the value of the diamond 
stud, but also for the value of the ring. There can be no serious conten- 
tion that there was not sufficient evidence before the jury showing the 
value of the diamonds in question to be $525. Plaintiff had obtained the 
return of the ring from Miss Zimmerman. The policy provided that the 
company would not be liable for loss unless the porperty belonged to the 
assured or some member of his immediate family who resided in the 
assured’s premises. It is true he told Miss Zimmerman at the time he 
obtained the return of the ring from her that, if she would pay him at 
any time the $212 he would give her back the ring, but she had never 
paid him this money, and the ring was his, and would remain his unless 
she had done so; and it would not be necessary for him to resort to any 
legal procedure in order to vest title in him to the ring, and the question 
as to whether or not the ring belonged to plaintiff was properly submitted 
to the jury under the evidence. Robinson v. Pennsylvania Insurance Co., 
87 Me. 399, 32 Atl. 996; Farmers’ Mutual Fire Insurance Co. v. Fogelman, 
35 Mich. 481; Phenix Insurance Co. v. Bowdre, 67 Miss. 620, 7 South. 596, 
19 Am. St. Rep. 326. 

The next assignement of error relied upon by appellant is that there 
was no evidence justifying the submission to the jury of the question of 
its liability for vexatious delay and attorney‘s fees. In support of this, 
we are cited to Non-Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 
399, 210 S. W. 37. 

It will be noted, in the case at bar, the jury did no assess the penalty 
of 10 per cent. for damages, nor was there any affirmative finding by the 
jury that the refusal to pay was vexatious. And while it was held in the 
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case above cited that there should be a finding of the fact of vexatious 
tefusal to pay the loss before the infliction of either penalty should be 
permitted to stand, yet it was further said in that opinion (277 Mo. 421, 210 
S. W. loc. cit. 42 

“While, as we suggest above, it is technical error to assess one penalty 
without the other, the error is in favor of defendant and against plaintiff, 
and defendant may not complian. If the wind is to be tempered to the 
shorn lamb, however, the lamb ought to be advised that temperature has 
risen merely as an act of grace, and not of merit.” 

{2] However, the only testimony in this record of loss and the demand 
for payment is the testimony of plaintiff, who stated that after he notified 
the defendant by wire he was given some papers by defendant’s agent. 
Plaintiff, nowhere in his testimony, states that he made any demand for 
the payment of this loss, or, if made what amount he demanded, nor is 
there anything in the record, aside from the pleadings, showing a refusal 
of the company to pay. Therefore we think it was error to submit to the 
jury the question of defendant’s liability for vexeatious delay and at- 
torney’s fees. Non-Royalty Shoe Co. v. Phoenix Assurance Co., supra; 
Patterson v. Insurance Co., 174 Mo. App. 37, 160 S. W. 59; Keller v. 
Insurance Co., 198 Mo. 440, 95 S. W. 903. 

In view of the above and foregoing, the commissioner recommends 
that upon respondent filing a remittitur of $350 within 15 days, the said 
circuit court be directed to vacate and set aside the judgment rendered 
herein, and to enter a new judgment herein in favor of plaintiff in the 
sum of $549.85, with interest from the date of the original judgment; 
otherwise the judgment should be reversed and the cause remanded. 


Per CurtaM. The foregoing opinion of Nipper, C. is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed, upon plain- 
tiff’s compliance with the requirements set forth in the above opinion; 
otherwise the judgment is reversed and remanded. 

Reynolds, P. J., and Allen and Becker, JJ., concur, 


FRANKFORT MARINE, ACCIDENT & PLATE GLASS INS. CO. 
v. LAFAYETTE TELEPHONE CO. (No. 10425.) 


(Appellate Court of Indiana, Division No, 2. June 16, 1920.) 
127 Northeastern Reporter, 832. 


1. INSURANCE — COMPLAINT ON LIABILITY POLICY SUFFI- 
CIENT AGAINST DEMURRER GROUNDED ON LACK OF 
AVERMENT OF NOTICE. 

Allegations of telephone company’s complaint on policy of public lia- 
bility insurance held sufficient to make the complaint good against the 
insurer’s demurrer, presenting only the question of notice of the accident 
required by the policy. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 


4. INSURANCE — EVIDENCE HELD TO SUSTAIN FINDING 
PLAINTIFF SUING ON LIABILITY POLICY NOT NOTIFIED 
OF ACCIDENT WITHIN SIX MONTHS. 

In an action by a telephone company on a policy of public liability 
insurance, evidence held sufficient to sustain the jury’s answer to an in- 
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terrogatory that the manager of plaintiff, within less than six months af- 
ter the accident involved, did not have notice of it. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


6. INSURANCE—LIABILITY INSURER LIABLE FOR DEFENSE 

INCLUDING COSTS AND EXPENSES OF APPEAL. 

Where a liability insurer had opportunity to defend an injured per- 
son’s suit against insured, but refused to participate, in breach of its 
contract, it cannot challenge insured’s conduct of defense, in absence of 
fraud, to prevent insured from recovering expenses in defending, includ- 
ing costs and expenses of appeal. 


(For other cases, see Insurance, Dec, Dig. § 513.) 


Appeal from Superior Court, Tippecanoe County; Henry H. Vinton, 
Judge. 

Action by the Lafayette Telephone Company against the Frankfort 
Marine, Accident & Plate Glass Insurance Company. From judgment for 
plaintiff, defendant appeals. Affirmed. 


Elmer E. Stevenson, of Indianapolis, for appellant. 


Edgar D. Randolph, Charles A. Burnett, and George P. Haywood, 
all of Lafayette, for appellee. 
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KANSAS FREE FAIR ASS’N v, GEORGIA CASUALTY CO. 
(No. 22696.) 


(Supreme Court of Kansas. June 5, 1920.) 
190 Pacific Reporter, 592. 












(Syllabus by the Court.) 


1. INSURANCE—EXCEPTION OF RISK UNDER CASUALTY POL- 
ICY UNTIL AFTER INSURED’S PAYMENT OF ADJUDGED 
LOSS IS VALID CONDITION. 

A condition of a casualty insurance policy was to the effect that the 
casualty company should not be liable for any loss under the policy until 
after a final judgment had been rendered in a suit against the insured for 
damages and the loss so adjudged had been paid in money. Held, that 
the provision is valid, and that there must be substantial compliance with 
it to mature a liability of the casualty company to the insured. 


(For other cases, see Insurance, Dec. Dig. § 514.) 













2. INSURANCE — INSUREN’S PAYMENT OF NOTES HELD TO 
COMPLY WITH CONDITIONS OF CASUALTY POLICY. 
The insured gave its promissory notes to the judgment creditors, who 

thereupon accepted the same as payment and entered satisfaction of the 

judgments; but whether this constituted a substantial compliance with 
the provision as to payment is not determined, as the promissory notes, 
which were afterwards reduced to judgments against the insured, were 
actually paid in money by the insured, and it is held that such payments 

accomplished the purposes of the contract provision and amounted to a 

substantial compliance with the insurance contract. 


(For other cases, see Insurance, Dec. Dig. § 514.) 















3. INSURANCE—PROVISION REQUIRING SUIT ON CASUALTY 
POLICY WITHIN 9 DAYS AFTER DATE OF JUDGMENT 
FOR LOSS IS INVALID. 

A stipulation in an insurance contract that an action thereon can 
only be brought within 90 days after the date of a judgment for the loss 
is repugnant to the provisions of section 17 of the Code, and is therefore 
invalid. 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 









Appeal from District Court, Shawnee County. 
Action by the Kansas Free Fair Association against the Georgia Cas- 
ualty Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 









‘ 










W. E. Atchison, of Topeka, for appellant. 
Edwin D. McKeever, of Topeka, for appellee. 





Dillon v. Mark. 


DILLON v. MARK et at (No. 5283.) 


(Supreme Court of Rhode Island. June 30, 1920. On motion for Re- 
argument July 9, 1920.) 


110 Atlantic Reporter, 611. 


2. INSURANCE — COMPENSATION ACT MAKES NO DISTINC- 
TION BETWEEN DOMESTIC AND FOREIGN INSURANCE 
COMPANIES. 

No distinction is made in Pub. Laws 1915, c. 1268, § 9, relating to in- 
suring against liability for personal injuries, between domestic and foreign 
insurance companies; and both, if they choose to do business in the state, 
are only authorized to issue policies in accordance with the law and sub- 
ject to the provisions thereof. 


(For other cases, see Insurance, Dec. Dig, § 17.) 


Exceptions from Superior Court, Providence and Bristol Counties; 
Willard B. Tanner, Presiding Justice. 

Action by Mary Dillon against F. W. Mark and the Employers’ Lia- 
bility Assurance Corporation, Limited. There was a ruling dismissing 
the action, and plaintiff brings exceptions. Exceptions sustained, and 
case remitted for further proceedings. 


Comstock & Canning and Edward M. Brennan, all of Providence, for 
plaintiff. 


Gardner, Moss & Haslam, ry Providence, for Employers’ Liability 
Assur. Corporation, Limited. 


GENERAL BONDING & CASUALTY INS. CO. et at v. MOSELEY 
ET AL. (No. 2834.) 


(Supreme Court of Texas. May 5, 1920.) 
222 Southwestern Reporter, 961. 


1. CORPORATIONS -—- CONTRACT RIGHT TRANSFERRED IN 
PAYMENT FOR STOCK IS “PROPERTY ACTUALLY RE- 
CEIVED.” 

Contract rights transferred to a corporation in payment for stock to 
the extent of their value are “property actually received” by the corpora- 
tion within Const. art. 12, § 6. 

(For other cases, see Corporations, Dec. Dig. § 97[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Actually Reccive.) 


2. INSURANCE — STOCK SUBSCRIBER’S NOTE SECURED BY 


FIRST MORTGAGE ITS “PROPERTY ACTUALLY RECEIVED.” 


Note of a subscriber to corporate stock in an insurance company, se- 
cured by valid first mortgage on real estate to which the subscriber has 
title, accepted by the corporation in payment for the stock, is “property 
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actaully received,” within the meaning of Const. art. 12, § 6, so that Acts 
1909, c. 108. authorizing the incorporation of insurance companies whose 
capital consists of first mortgages on unincumbered realty in Texas, is 
valid. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


Error to Court of Civil Appeals of Seventh Supreme Judicial Dis- 
trict. 

Action by A. Moseley and another against the General Bonding & 
Casualty Insurance Company and others. To review the judgment for 
plaintiffs, defendants brought error in the Court of Civil Appeals, which 
affirmed (174 S. W. 1931), and defendants bring error. Judgment of 
the district court and Court of Civil Appeals reversed, and cause remand- 
ed to the district court. 


Locke & Locke, of Dallas, for plaintiffs in error. 
M. M. Harkins, of Quanah (Jno. W. Veale, of Amarillo, of counsel), 
for defendants in error. 
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Pryor v, Gowan. 


LIFE. 


PRYOR v. GOWAN. (5 Div. 735.) 


(Supreme Court of Alabama. April 8, 1920. Rehearing Denied May 
20, 1920.) 
85 Southern Reporter 370. 


INSURANCE—S PECIFIC PERFORMANCE—AGREEMENT TO 
CONVEY LOTS TO AGENT IN PAYMENT OF PREMIUM, 
NOT SPECIFIED IN POLICY, ILLEGAL. 


Under Acts 1909, pp. 111, 115, § 2, where a life insurance agent’s 
agreement to receive certain lots in payment of first premium on a policy, 
the difference to be paid to insured on delivery of deed, was not specified in 
the policy, the agreement of insured to convey the lots is illegal, and not 
specifically enforceable. 

(For other cases, see Insurance, Dec. Dig. § 137[3]; also Specific 
Performance, Dec. Dig. § 55.) 


Appeal from Circuit Court, Chilton County; Leon McCord, Judge. 
Bill by F. C. Pryor against J, E. Gowan to compel specific perform- 
ance of contract to convey lands. From decree sustaining demurrer to 
the bill, complainant appeals. Affirmed. 






Lawrence F. Gerald, of Clanton, and Steiner, Crum & Weil, of 
Montgomery, for appellant. 


Smith & Brosell, of Clanton, for appellee. 


McC.etitan, J. The appellant’s amended bill sought the specific 
performance of a contract. Demurrer thereto was sustained, and this 
appeal results. The case made by the amended bill is thus stated on 
brief for appellant. 

The bill as amended avers that appellant was the agent for the 
American Central Life Insurance Company, of Indianapolis, Ind., and 
ag such agent received from appellee an application for ‘two policies of 
life insurance, the aggregate premiums amounting to $721; that appellee, 
in order to pay the first premium on ‘the policies, offered to sell appel- 
lant two lots in the town of Clanton, which are described in the bill, for 
$781, the difference between the value of the lots and the amount of the 
first premium to be paid by appellant to appellee in cash. It is further 
averred that the application for insurance was accepted, and the poli- 
cies issued, appellant paying to the company the amount of the premiums; 
that appellant tendered to appellee the two policies of insurance, a re- 
ceipt for the first year’s premium, and the $60 in cash in performance 
of the contract, but appellee refused to comply with the agreement by 
conveying to appellant the lots agreed to be sold. 

The paper signed by appellee, exhibited with the bill reads: 


“Clanton, Ala., Dec. 20/18. 

“T have this day bought of F. C. Pryor, Agt, of American Central 
Life Ins Co., of Indianapolis, Ind., $20,000 20 payment life policy with 
coupons attached, said policy designated as O. L. C. O. 3 in one and 
the annual premium on said policy is $721.00 and in payment of said 
first premium the said I’, C. Pryor agrees to accept two vacant lots No. 
1 & 2 in block 8 in Gowan addition to the town of Clanton, said lots 
being 72%4x150 ft. each facing north on Second Ave. South and com- 
Vol. LVI—365. 
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pose the NE% of block 8 as above, and said lots are free and clear of 
incumbrances and I guarantee good title to the said lots and abstract 
furnished guaranteeing title. And the said F. C. Pryor is to pay me 
$60.00 cash at the time I deliver deed to said lots and he delivers the ins. 
to me with receipt for the first years premium.” 

This agreement was not set out in the policy. 

In sustaining the demurrer the trial court applied and enforced the 
provisions of section 2 of the act published in General Acts, Special 
Session 1909, pp, 111-115. Recourse to the original enactment in the 
office of the Secretary of State shows it was approved by the Governor 
August 25, 1909, thus removing any possible question, suggested in the 
brief, consequent upon the provisions of section 2 of the act. The title 
of this act is as follows: 

“An act to prohibit misrepresentations, rebating and discrimina- 
tions by life insurance companies, and prohibiting the issuance of cer- 
tain special contracts and the sale and issuance of stocks, bonds or other 
securities in connection with the sale of life insurance.” 

Its section 2. in so far as now important. reads: 

“Nor shall any such company or agent thereof make any contract 
of insurance or agreement as to such contract other than is plainly ex- 
pressed in the policy issued thereon; nor shall any such company or 
any officer, agent, collector or representative thereof pay. allow or give 
or offer to pay, allow or give directly or indirectly, as inducement to 
insurance, any rebate of premium payable on the policy, or any special 
favor or advantage in the dividends or other benefits to accrue thereon, 
or any paid employment or contract for services of any kind or any 
valuable consideration or inducement whatever not specified in the pol- 
icy contract of insurance; nor give, sell or purchase or offer to give, 
sell or purchase, as inducement to insurance or in connection therewth, 
any stocks, bonds or other securities of any insurance company or other 
corporation, association or partnership, or any dividends or profits to 
accrue thereon, or anything of value whatever, not specified in the pol- 
icy.” 

This section also provides a penalty for its violation and directs the 
insurance commissioner, upon being satisfied that any insurance company 
or any agent thereof has violated any provision of the section 2, to re- 
voke the certificate of authority of the company or agent so offending. 

The view prevailing below appears to have been that this agreement 
for the payment of the first premium was not shown to have been set 
forth in the policy. 

In effect, only two questions are argued on the brief for appellant, 
viz.: (a) That section 2 contains no provisions applicable to the agree- 
ment racited above. (b) that, if so, the provisions applicable are void 
for that they are not within the title of the act, as required by Const. § 
45: “Each law shall contain but one subject which shall be clearly ex- 
pressed in its title.” 

That the agent’s (appellant’s) agreement to receive the mentioned 
lots in payment of the first premium—the difference, $60, to be paid to 
the appellee upon delivery of deed—should have been “specified in the 
policy,” is made plain in at least two provisions of the above-quoted sec- 
tion. The first is the provision prescribing that no company or agent 
shall “make any contract of insurance or agreement as to such con- 
tract other than is plainly expressed in the policy issued thereon”; and 
the second is the more particular provision prohibiting the purchase, as an 
inducement to insurance, of “anything of value whatever” that is “not 
specified in the policy.” The agreement, as written, necessarily dis- 
closes a purpose to effect the issuance of a policy of life insurance, and 
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to discharge the first of the annual premiums therefor by the conveyance 
of the lots at agreed value; the difference between the amount of the an- 
nual premium and the agreed value of the lots being fixed at $60. The 
policy of our insurance laws is to require and: to enforce uniformity in 
such transactions. They prohibit, under penalty, rebates and discrimina- 
tions; and, in aid of the effectuation of this public policy, it is inescapa- 
bly exacted that the insurance contracts shall contain the entire engage- 
ment and any related obligations with respect thereto, it being forbidden 
to make an insurance contract “or an agreement as to such contract” 
that is not “plainly expressed in the policy issued thereon’—thus mani- 
festing an unmistakable purpose to compel the incorporation in the con- 
tract issued of all the terms of pertinent agreement that precede the is- 
suance of the policy thereon. It results that the law’s exaction. that the 
subject-matter of the quoted agreement, signed by appellee, should have 
been incorporated in the “policy issued thereon,” was not observed in 
this instance, even if it should be affirmed, as contended in the brief for 
appellant, that the phrase “or anything of value whatever” is not within 
the title of this act—a question that is not necessary to be now decided 
in view of the stated conclusion that the preceding applicable general 
provision of the act, independent of the last-quoted phrase, required the 
written agreement, signed by appellee, to be incorporated “in the policy 
issued thereon.” 

The ruling on demurrer accorded with the law’s command. 

Affirmed. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 


-Hpeo® ee 


VOLUNTEER STATE LIFE INS. CO. v. McGINNIS. (No. 10353.) 
(Court of Appeals of Georgia, Division No. 2. July 19, 1920.) 
103 Southeastern Reporter, 824. 


(Syllabus by Editorial Staff.) 

1. INSURANCE — DENIAL OF ALLEGATION OF PROOFS OF 
DEATH PLACED BURDEN OF PROOF ON PLAINTIFF. 
Where defendant life insurance company denied the allegations of 

plaintiff’s petition that proofs of death of insured were furnished to 

the company, the burden was upon plaintiff to establish such allega- 
tion. 
(For other cases, see Insurance, Dec. Dig. § 645[2].) 


2. INSURANCE—EVIDENCE AS TO WAIVER OF PROOFS OF 

DEATH INADMISSIBLE TO SHOW ®ROOFS. 

Testimony tending to prove a waiver by life insurance company of 
compliance by plaintiff with the requirements of the policy as to fur- 
nishing proofs of death was not admissible to show that proofs of death 
had in fact been furnished as alleged in plaintiff’s petition. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


3. INSURANCE—TO AFFIRMATIVE DEFENSE OF FAILURE TO 
FURNISH PROOFS OF DEATH PLAINTIFF MIGHT SHOW 
A WAIVER. 
If defendant life insurance company. not only denied plaintiffs al- 
legation of furnishing proofs of death, but also set up as an affirmative 
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defense the plaintiff’sfailure to furnish proofs of death as required by 
the policy, the plaintiff might meet such defense by showing the com- 
pany’s waiver of such requirement. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Error from Superior Court, Chattooga County. Moses Wright, 
Judge. ; ! 

Action by L. E. McGinnis against the Volunteer State Life Insur- 
ance Company. Judgment for plaintiff, and defendant brings error, and 
and the Court of Appeals certified a question. Reversed, in view of an- 
swer of Supreme Court (103 S. E. 168). 


King & Spalding, of Atlanta, John D. & E. S. Taylor, of Summer- 
ville. and W. B. Miller, of Chattahooga, Tenn., for plaintiff in error. 

J. M. Bellah, of Summerville, and Maddox & Doyal, of Rome, for 
defendant in eerror. 


Jenxins, P. J. 1. “A policy of ordinary life insurance payable to a 
named benefic'ary provides: ‘The insured may, at any time while this 
policy is in force, by written notice to the company at its home office, 
change the beneficiary or beneficiaries under this policy. * * * This 
policy is issued with the express understanding that the insured may, 
without the consent of the beneficiary, receive every benefit, exercise 
every right, and enjoy every privilege conferred upon him by this policy.’ 
Held. in reply to the question certified by the Court of Appeals, that, in 
fn action on the policy by the beneficiary, the beneficiary has not such 
interest in the policy as would. render inadmissible in evidence statements 
made by the assured himself, either before or after the issuance and de- 
livery of the policy, tending to disprove one of the prescribed requisities 
of the policy that the assured should be in good health at the time the 
policy was issued and delivered.” See 150 Ga. —, 103 S. E. 168. The 
court below, therefore, erred in excluding the evidence set forth in 
grounds 10 to 17 (inclusive) of the motion for a new trial, and in in- 
structing the jury in reference thereto as complained of in ground 20 of 
the motion. ‘ 

[1-3] 2. The defendant having denied the allegation of the plain- 
tiff’s petition that proofs of the death of the assured had been furnished 
to the defendant, this placed the burden upon the plaintiff of establish- 
ing the truth of such allegation (Bussey v. Grantham, 23 Ga. App. 709, 99 
S. E. 236); and testimony tending to prove a waiver upon the part of 
the company of a compliance by the plaintiff with the requirements of 
the policy as to furnishing proofs of death was not admissible to show 
that proofs of death had in point of fact been furnished, as alleged in 
the petition. Fidelity & Casualty Co. v. Gate City National Bank, 97 Ga. 
634, 25 S. E: 392, 33 L. R. A. 821, 54 Am. St. Rep. 440; McLeod v. 
Travelers’ Insurance Co., 8 Ga. App. 765, 70 S. E. 157. See, also, Livsey 
v. Georgia Railway & Electric Co., 19 Ga. App. 687, 689, 91 S. E. 1074. 
Had the defendant not only denied the allegation, but also set up as an 
affirmative defense the failure of the plaintiff to furnish proofs of 
death as required by the policy, then the rule would have been different, 
and the plaintiff could have met such defense by showing a waiver of 
such requirement by the defendant. Supreme Lodge Knights of Pythias 
v. Few, 142 Ga. 240, 82 S. E. 627 (2). The trial court therefore erred 
in admitting, over objection, the evidence set out in grounds 6, 8, and 9 
of the motion for a new trial, relative to the alleged waiver of proofs of 
death, and in charging the jury as to the effect of such evidence, since 
such evidence and the charge relative thereto were not authorized by 
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the original pleadings or any amendment thereto, and since. the evidence 
adduced did not demand a finding that proofs of death had been furnish- 
ed, as alleged in the petition, the admission of the evidence and the charge 
of the court complained of cannot be treated as harmless error. 

3. Since there must be a new trial because of the errors here pointed 
out, the general grounds of the motion for a new trial are not now passed 
upon, 

Judgment reversed. 

Stephens and Smith, JJ., céncur. 


ROYCE v. FARMERS’ LIFE INS. CO. (No. 22583.) 
(Supreme Court of Kansas. July 10, 1920.) 
191 Pacific Reporter, 581. 


(Syllabus by the Court.) 
1. INSURANCE—PETITION IN ACTION FOR COMPENSATION 
tOR SERVICES HELD SUFFICIENT. ; 


The petition of the plaintiff herein examined, and held to be sufficient 
to warrant a recovery for the services rendered by him to the defend- 
ant under a written contract which was pleaded, and further that the al- 
legations were sufficient to admit of evidence that the parties treated the 
contract as a continuing one, and justified a recovery for services ren- 
dered beyond the term specified in the written contract. 


(For other cases, see Insurance, Dec. Dig. § 84[6].) 


2. INSURANCE — EVIDENCE SUSTAINING FINDINGS FOR 
PLAINTIFF IN ACTION FOR SERVICES. 


The evidence is held to be suffic:ent to sustain the findings of the jury 
and the judgment of the court. 


(For other cases, see Insurance, Dec. Dig. § 84[6].) 


Appeal from District Court, Sedgwick County. 
Action by John Q. Royce against the Farmers’ Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Vermilion, Evans, Carey & Lilleston, of Wichita, H. A. Hicks, of 
Denver, Colo., and W. E. Stanley and Arnold C. Todd, both of Wichita, 
for appellant. 

Matson & Stearns, of Wichita, for appellee. 


Jounston, C. J. This is an action by John Q. Royce to recover com- 
pensation for services rendered by him for the defendant, in which he 
obtained a judgment for $3,338.37, from which defendant appeals. 

It appears that on April 1, 1914, the parties entered into a written 
contract under which plaint.ff was employed for a term of one year as 
superintendent of agents. It was stipulated that he was to assist the 
general manager in managing and superintending agents and solicitors of 
insurance, subject always to the orders and instructions of J. A. O’Shau- 
ghnessy, the general manager, and also of the executive committee of the 
defendant company. It was recited that he was to devote all of his 
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time and energies to the discharge of his duties, which were to be per- 
formed at the home office in Denver, except such as were to be performed 
in the field in the training and direction of agents. For his services he 
was to receive a salary of $3,000 per year, payable in monthly install- 
ments of $250, and the company was also to pay his necessary expenses 
when he was on duty in the field. From April 1, 1914, to September of 
that year, plaintiff worked for the defendant in Colorado and received 
the stipulated compensation. About September 23 1914, the defendant 
sent h'm to Kansas to assist in the purchase of smaller insurance com- 
panies and the transfer of their assets and busiaess to the defendant 
company. At that time a question arose as to the compensation to be 
paid to him. It was alleged and there was testimony tending to prove, 
that the officers of the defendant desired that the work should be done 
for a commission; but plaintiff told them that his circumstances would 
not permit him to take the chances of changing from a salary to com- 
mission basis, and it was agreed that he should proceed with the work, 
and should later determine whether he would take the salary or the com- 
mission, and subsequently he exerc’sed the option, and elected to take 
the salary. He continued with the defendant beyond the term named 
in the contract, and until September, 1915, when a dispute arose in the 
adjustment of his compensation. In his petition plaintiff asked to re- 
cover the salary stipulated in the contract, and in a second count he 
asked for the value of the services rendered, which was placed at the 
same amount claimed to be due as salary. The court, however, ex- 
cluded proof under the quantum meruit count, and the recovery had 
was based on the salary fixed in the contract. ; : 

{1] It is insisted by defendant that the amended petition did not 
warrant the admission of the testimony offered under it, or the findings 
and the verdict that were rendered. It is said that the plaintiff pleaded 
a contract which stipulated for serv'ces to be performed in Colorado, 
and which by its terms expired on April 1, 1915, while the greater part 
of the services for which he recovered was rendered in Kansas, and that 
he was awarded compensation for a peridd much beyond the term fixed 
in the contract. It is also urged that the award was made upon a sepa- 
rate oral agreement, not pleaded, which changed the character of his 
work, fixed a new field of operations, and allowed a recovery in the 
theory of an extension of the time of employment not alleged in the pe- 
tition. 

The pleading, though not as full and specific as it might have been 
made, did base plaintiff's claim upon the written contract of April 1, 
1914. It did not allege in so many’ words an extension of the time of 
employment, but in effect it did state an extension or rather that the 
work was continued under the written contract, in the allegation that 
the contract remained in full force and effect to the end of the service, 
and that he had complied with the letter and spirit of the contract, and 
had performed the duties assigned to him by the defendant under the 
contract during the entire period of time he was at work for the com- 
pany. 
[2] There was proof tending to sustain the theory of the plaintiff 
that, while his duties were changed to some extent, they were performed 
under the contract, and under the instructions and directions of the 
defendant; also that he was permitted to choose whether he would 
work under the contract for the specified salary or for a proposed com- 
mission, and that he elected to work for the salary fixed in the contract. 
There was sufficient evidence to show that the officers of the defendant 
stated and treated the contract as a continuing one, and that they pro- 
ceeded on the theory that the life of the contract was extended. He con- 
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tinued to work for the defendant until September, 1915, and the defend- 
ant availed itself of the benefit of his services. 


The fact that the duties performed by him differed to some extent 
from those specifically enumerated in the written contract did not defeat 
a recovery, as the contract itself recognized that he was subject to the 
orders and instructions of the officers and the executive committee of 
the defendant. It is suggested that the plaintiff acted as an officer of 
the Anchor Insurance Company, for a time and should look to that com- 
pany for his compensation; but that was the company whose assets and 
business he was sent to Kansas to purchase, and he was acting for the 
defendant in that purchase, and all he did in that respect was done under 
the direction and for the benefit of defendant, and therefore he had a 
right to look to it for the paymet. of his salary. 


The holding that the pleading was sufficient to warrant a recovery 
upon the theory that the contrct was a continuing one, and that the serv- 
ices for which the plaintiff sues were performed under it, disposes of a 
number of the objections raised by the defendant. 


[3] Complaint is made of the admission of the testimony to the ef- 
fect that, when the period named in the contract was about to expire, 
plaintiff called the attention of one Sabin, the secretary of the company, 
to the fact, and was then told by Sabin that the contract was a continu- 
ing one, and to proceed with his work as before. It is now contended 
that Sabin had no authority to speak for or bind the company. He was 
not only the secretary, but was a director, of the company, and a member 
of the executive committee, which directed its business. More than that, 
the defendant allowed the plaintiff to proceed with his work as if the 
contract was still in force. - Furthermore, the objection made to the ad- 
mission of the evidence was that the plaintiff was then serving under a 
new contract, which had not been pleaded, and not that Sabin was with- 
out authority to bind the company by his action or direction. The ex- 
clusion of the testimony is not a ground for reversal. 


[4] Objection is also made as to the admission of certain stubs of 
checks that had been issued. It appears that these correspond with 
checks that had been properly received in evidence, and, even if they were 
not properly admitted, their reception is not deemed to be material er- 
ror. 
[5] There was no error in excluding a letter written by the sec 
retary of the company to its own attorneys in respect to a pleading 
which they had filed in this case. Nothing material to the case is found 
in the letter, and besides the defendant could not help its case by a 
declaration of one of its officers to its own attorneys. é 


[6] Neither was error committed in excluding the minutes of the 
executives committee relating to a proposition that plaintiff should work 
for defendant, in the exchange of the stock of the Anchor Company 
for that of the defendant, upon a commission basis. The minutes of a 
corporation may be offered in evidence in controversies between mem- 
bers of a corporation, or against a corporation, but not in favor of it, 
as against third parties. The plaintiff was a stranger to the defendant 
corporation, and had nothing to do withh the writing of the minutes, 
and the defendant could not bind him by what it entered in its books. 
As against him the recitals in the minutes were self-serving declarations, 
and not admissble in evidence. Dolan v. Wilkerson, 57 Kan. 758, 48 Pac. 
23; Trust Co. v. Loving, 71 Kan. 558, 81 Pac. 200; note, 125 Am. St. 
Rep. 858. 

Errors are assigned on instructions refused and given. An examina- 
tion of these objections shows that they are based upon the theory that 
under the pleadings plaintiff could not recover upon the written con- 
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tract; but, as we interpret the allegations in plaintiff's petition, the in- 
structions as given were pertinent and proper. s 

The findings appear to be supported by the evidence, and, finding no 
substantial error in the rulings, the judgment is affirmed. 

All the Justices concurring. 


SLINGERLAND vy. PRUDENTIAL INS. CO. OF AMERICA. 
(No. 53.) 


(Court of Errors and Appeals of New Jersey. June 14, 1920.) 
110 Atlantic Reporter, 913. 


(Syllabus by the Court.) 

INSURANCE — PAYMENT TO DECEDENT’S DAUGHTERS UN- 
DER TERMS OF POLICY HELD BAR TO SUIT BY EXECU- 
TOR. 

An industrial policy of life insurance contained this clause: “This 
policy issued and accepted subject to the following conditions and agree- 
ments; * * * Second. The company may pay the sum of money 
issued hereby, to any relative by blood, or connection by marriage of the 
insured, or to any other person appearing to the company to be equitably 
entitled to the same by reason of having incurred expense in any way on 
behalf of the insured for his or her burial, or for any other purpose, 
and the production by the company of a receipt signed by any or either 
of said persons, or of other sufficient proof of such payment to any or 
either of them shall be conclusive evidence that such sum has been paid 
to the person or persons entitled thereto, and that all claims under this 
policy have been fully satisfied.” Held, that a payment to the daughter 
of the deceased, after demand by the executor of the deceased, and be- 
fore suit, upon the production of the policy and proof in accordance with 
the above clause, is a complete bar to the company from further liability 
under the policy, at the suit of the executor of the deceased. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Appeal from Circuit Court, Essex County. 

Action by Archibald F. Slingerland, executor, against the Prudential 
Insurance Company of America. Judgment for defendant, and plain- 
tiff appeals. Affirmed. 


Smith & Slingerland, of Newark, for appellant. 
Alfred Hurrell and James Guest, both of Newark, for respondent. 


Brack, J. This suit was brought upon an industrial policy of life in- 
surance, dated January 17, 1887, issued by the defendant to Jonathan 
Sloan, plaintiff's decedent, insuring his life in the sum of $500. On 
February 7, 1919, Jonathan Sloan died leaving a will in which he ap- 
pointed the plaintiff executor, 

On February 8, 1919, the plaintiff notified the defendant in writing 
of the death of the insured and of the plaintiff’s appointment as executor. 
He demanded payment of the amount due under the policy. This notice 


was received by the defendant at its home office in Newark, on Febru- 
ary 10, 1919. 
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On February 13, 1919, the defendant paid the amount due under the 
policy to Martha M. Murphy, a daughter of the decedent, upon submis- 
sion by her of duly verified proofs and upon delivery by her to the de- 
fendant of the policy, which was in her possession. At the date of the 
payment, the letter of February 8th of the plaint:ff had not reached the 
department of the defendant, which made the payment, but this is an 
immaterial circumstance. The defendant relies upon the provision of the 
policy, hereinafter set forth, commonly known or called the “Facility of 
Payment Clause,” as a defense, from liability, to the plaintiff. 


; On February 20, 1919, the will of Jonathan Sloan was admitted to 

probate. The plaintiff duly qualified as executor. He commenced the 
suit on July 17, 1919. The provision of the policy relied upon by the 
defendant as a defense to the action is as follows: 


“This policy issued and accepted subject to the following conditions : 
and agreements: * * * Second. The company may pay the sum of 
money issued hereby, to any relative by b!ood, or connection by mar- 
riage of the insured, or to any other person appearing to the company 
to be equitably entitled to the same by reason of having incurred expense 
in any way on behalf of the insured for his or her burial or for any other 
purpose, and the production by the company of a receipt signed by any 
or either of said persons, or of other sufficient proof of such payment to 
any or either of them shall be conclusive evidence that such sum has 
been said to the person or persons entitled thereto, and that all claims 
under this policy have been fully satisfied.” 


The case was submitted to the court below upon an agreed state of 
facts. The court found in favor of the defendant. Judgment was en- 
tered thereon, reserving an exception to the plaintiff. The ruling of the 
trial court in favor of the defendant is the only point involved on this 
appeal, which, in turn, involves the construction of the above clause in 
the policy of insurance commonly called the “Facility of Payment Clause.” 
The point is not a new one or one of first impression in the courts of 
New Jersey. The clause under discussion is so clear in its terms, its 
purpose so obvious and manifest, there is no room for coristruction. The 
company has the power. The contract between it and the assured ex- 
pressly gives it the right to exercise its discretion. When it has done so, 
in accordance therewith, it is protected by the terms of the policy. As 
our Supreme Court said, the purpose and object of this kind of in- 
surance seem to require the payment to be made in that way, and it should 
in good policy be upheld. 

We think the ruling of the trial court is supported by authority of 
the New Jersey courts. Metropolitan Life Ins. Co. v. Schaffer, 50 N. J. 
Law, 72, 11 Atl. 154. Brooks v. Metropolitan Life Ins. Co., 70 N. J. 
Law, 36, 56 Atl. 168; Prudential Ins. Co. v. Godfrey, 75 N. J. Eq. 484, 
72 Atl. 456. This accords within the rulings in other jurisdictions, where, 
in some of the cases, this identical clause was under discussion. Pruden- 
tial Ins. Co. v. Brock, 48 App. D. C. 4, L. R. A. 1918E, 489; American 
Security, etc., Co. v. Prudential Ins. Co., 16 App. D. C. 318; Thompson v. 
Prudential Ins. Co., 119 App. Div. 666, 104 N. Y. Supp. 257; Thomas v. 
Prudential Ins. Co., 158 Ind. 463, 63 N. E. 795; Brennan v. Prudential 
Ins. Co., 170 Pa. 488, 22 Atl. 1042. For a collection of other cases, see 
note in 20 L. R. A. (N. S.) 928; L. R. A. 1916F, 461. 


But it is argued by the appellant—the validity of the contract of in- 
surance being admitted—the precise point raised in this case was not dis- 
posed of in any of the cited cases, viz. the discretion conferred upon 
the insurer under the above clause must be exercised, before payment 
is demanded, by the representative of the deceased. The demand was 
made February 8, 1919. The payment was made February 13, 1919. But 
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the executor’s right to thus limit the power of selection by the insurer 
is not in the contract. The complete answer to the appellant’s point is 
the contract of insurance between the parties does not so provide. The 
court cannot make a contract for the parties by judicial construction. 
An election by the insurer and a payment to any one of the class or 
classes of persons des‘gnated in the above article showing themselves to 
be equitably entitled to receive the money, before suit is brought, is a 
complete discharge of the defendant from further liability under the 
policy. This accords with the ruling in the case of American Security, 
etc., Co. v. Prudential Ins. Co., 16 App. D. C. 318. To the same effect 
is Thomas v. Prudential Ins. Co., 158 Ind. 463. 63 N. E. 795. 

We are not called upon to decide what effect a payment might have 
after the suit had been commenced. 

The judgment of the Essex county circuit court will be affirmed, 
with costs. 


BELDEN ert at. v. BELDEN. 


(New York Supreme Court, Appellate Division, First Department. 
July 2, 1920.) 


183 New York Supplement, 350. 


2. INSURANCE — ASSIGNMENT OF INSURED’S INTEREST IN 
LIFE POLICY HELD TO PASS PROCEEDS TO ASSIGNEE. 


In an action on a life insurance policy on the life of defendant’s hus- 
band, procured by a former wife and made payable to her children, evi- 
dence held to show that before his marriage to defendant insured had as- 
signed all his interest in the policy to plaintiff, so that no interest passed 
to defendant under insured’s will. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Special Term, New York County. 

Action by James Belden and another against Anna V. Belden. indi- 
vidually and as executrix of the estate of William Belden, deceased. 
From a judgment for plaintiffs, defendant appeals. Affirmed. 


Argued before Clarke, P. J., and Laughlin, Smith, Merrell, and 
Greenbaum, JJ. 


Tipple & Plitt, of New York City (Wilson E. Tipple, of New York 
City, of counsel), for appellant. 

Edwards, Murphy & Minton, of New York City (John McKim 
Minton, Jr., of New York City, of counsel, and Harold R. Medina, of 
New York City, on the brief), for respondents. 


MERRELL, J. The plaintiffs have recovered judgment against the 
defendant, individually and as executrix of the estate of William Bel- 
den, deceased, upon a life insurance policy issued upon the life of the 
decedent. The policy was issued February 7, 1865, for $10,000, and the 
amount thereon awarded the plaintiffs was $10,870.30. The action was 
brought originally against the Mutual Life Insurance Company of New 
York to recover upon said policy. Said insurance company interpleaded 
the defendant and paid the amount due upon the policy to the chamber- 
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lain of the city of New York, and the judgment directs the city chamber- 
lain to pay to the plaintiffs said sum with any accumulations thereon, and 
plaintiffs recover of the defendant the costs of the action. The material 
facts as disclosed by the evidence upon the trial are as follows: 


On February 7, 1865, the Mutual Life Insurance Company of New 
York issued a policy of life insurance to Sarah E. Belden, wife of Wil- 
liam Belden, upon the latter’s life. By the terms of this policy the said 
insurance company, in consideration of certain premiums agreed to be 
paid by the said wife of the assured, insured the life of said William 
Belden for the sole use and benefit of his said wife in the sum of $10,000 
for the term of his natural life; the company agreeing to pay said amount 
to the assured for her sole use, if living at the time of her husband’s 
death, and, if not living, then to her children or their guardian. The 
assured, wife of William Belden, died in 1873. At that time she left 
three children, two of whom are the plaintiffs herein, and another 
daughter, Lizzie Belden, who died in 1878, five years after her mother. 
The daughter Lizize left no will, and no administrator was ever ap- 
pointed of her estate. After the death of Sarah E. Belden, her surviving 
husband, William Belden, remarried. His second wife died in 1895, and 
in 1900 he married, as his third wife, the defendant in this action. At 
the time of the death of his second wife, in 1895, William Belden resided 
in the city of New York, and his son, the plaintiff, James Belden,resided 
at Chicago, Ill. The son came East to attend the funeral of his step 
mother, and during his stay here his father, who had possession of the 
policy of insurance and who was involved financially, assigned the same 
to the son in consideration of the son’s paying a sister of his wife who 
had just died, one Maud E. Malloy, the sum of $2,000 on account of a 
certain chattel mortgage which plaintiff’s father had given covering his 
household furniture. Thereafter, from November 26, 1895, until the 
death of the father, William Belden, which occurred on June 25, 1918, 
the plaintiff held said policy continuously and paid the Mutual Life In- 
‘surance Company the annual premiums thereon, said premiums amounting 
in the aggregate to $2,657.50. No part of the money required to pay said 
premiums was furnished by William Belden and the whole thereof was 
paid by the plaintiff, James Belden. Soon after the son advanced the 
$2,000 to take up the chattel mortgage upon his father’s household goods 
the policy was mailed by the father to the son at the city of Chicago and 
attached thereto was memorandum bearing date October 6, 1887, signed 
by the said William Belden, as follows: 


“October 6, 1887. 
“T have this day filed with the Mutual Life Ins. Co. an affidavit 
showing the death of my first wife, Sarah Elizabeth Belden, and that 
her surviving heirs are James and Ada T. Belden. I have further filed 
with the company a request that the accumulations on the policy be ap- 
plied in fututre to the payment of premiums as they fall due, and they in- 
formed me that in future I do not to go to their office, or to make 
any further cash payments as the accumulated profits will take care of the 
policy without any further attention from me. The receipt, bearing date 

Oct. 8/87, was handed to me at the same time. William Belden” 


And under the date on which said policy and the memorandum were 


mailed to the son at Chicago the father appended thereto the following 
memorandum : 


1895. Nov. 26. 

“The statement referred to above in regard to there being no necessity 

for me to pay further regard to the pay’t premiums was made to me by 
Julien T. Davies the counsel of the company. W. B.” 
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The policy, together with said memoranda, was mailed at New York 
November 29, 1895, and was received by the plaintiff at Chicago on No- 
vember 30, 1895. Thereafter, so far as the evidence discloses, the father 
never made any claim to said policy. Indeed, on October 3, 1902, William 
Belden, the father, wrote the plaintiff, referring to said policy, as follows: 


“55 St. Nicholas Place, 
Oct. 3, 1902. 
“My Dear Son: As I understand it, the policy is in no way under my 
control. If that be the case, I do not wish to make further payments up- 
on it. 
“Affectionately, your father, William Belden. 
“Mr. James Belden, Park Ave. Hotel.” 


This letter would indicate that the father had no further interest in 
or claim upon said policy. Upon the death of William Belden he left a 
will wherein he bequeathed all of his property to his last wife, the 
defendant, Anna V. Belden, and appointed her the executrix thereof, and 
said will has been duly admitted to probate. 

The claim of the defendant to said policy of insurance and the fund 
arising therefrom is twofold. Her claim is first, that upon the death of 
Sarah E. Belden her three children then living took a vested interest in 
said policy of insurance; that the daughter Lizzie, who died in 1878, at 
the time of her mother’s death, became vested with a third interest there- 
in, and that the defendant’s husband, William Belden, as the father and 
next of kin of his daughter Lizzie, upon her decease intestate, tookthesame; 
and that said third interest passed to the defendant under the will of said 
William Belden. It is also the claim of the defendant, which she attempt- 
ed to establish upon the trial, that the policy of insurance in question 
was delivered by William Belden to his son James, upon the understand- 
ing and agreement that at any time the father, William Belden, desired, 
the son would surrender the same for the purpose of allowing the father . 
to obtain from the insurance company the cash surrender value thereof. 
The defendant alleges, but I think has failed to prove by competent testi- 
mony, that the father did in fact request the son to return said policy 
for the purpose of obtaining its cash surrender value, but that the son 
refused and declined to do so. 

[1, 2] In her amended answer the defendant asks for a dismissal of 
the complaint, and that the city chamberlain be directed to pay her the 
entire fund arising from said policy on deposit with said official. I 
think defendant’s claim to said fund, or to any interest therein, must fail. 
Undoubtedly, upon the death of Sarah E. Belden, her daughters, Ada and 
Lizzie, and her son, James, each became vested with a third interest in the 
policy upon their father’s life. (Walsh v. Mutual Life Ins. Co., 133 
N. Y. 408, 31 N. E. 228, 28 Am. St. Rep. 651), and that, upon the sub- 
sequent death of the daughter Lizzie intestate, her third interest passed 
to her father as her only next of kin, and, had the father not disposed of 
the same prior to his decease, the defendant would have taken such interest 
under his said will. But the evdence conclusively shows that long prior 
to his decease, and, indeed, five years prior to his marriage 
with the defendant, he duly assigned all his interest in said policy to the 
plaintiff James Belden, and therefore no interest therein passed under his 
will. 

I also think the trial court was justified in holding that defendant 
had failed to establish by satisfactory evidence her claim that the policy 
was delivered by William Belden to his son, the plaintiff James Belden, 
upon the understanding that said policy was to be returned to the father 
whenever he desired for the purpose of obtaining its cash surrender 
value. On the contrary, it clearly appears from the evidence and attend- 
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ant circumstances than in November, 1895, for a good and sufficient con- 
sideraton at the time paid to the father by the son, the father assigned 
and delivered the said policy and all his interest therein to his said son, 
James Belden. At that time the father’s interest in the policy certainly 
embraced the third interest therein of which his daughter Lizzie became 
vested upon her mother’s death, and which, upon the death of said 
daughter intestate, had passed to him as her only next of kin. Upon such 
assignment by the father to the son, the latter succeeded to all of his 
father’s interest in said policy, and held and owned the same at the time 
of his father’s death in June, 1918, in addition to the third interest therein 
which vested in said plaintiff upon the death of his mother, the original 
beneficiary, in 1873. Following the ass:gnment of said policy by the 
father to the son, the latter held the same continuously until the death of 
William Belden, which occurred 23 years later; the son, during all of 
said period unt:l his father’s death, paying all premiums thereon, said 
payments of premiums aggregating $2,657.50. During the period follow- 
ing said assignment, the father made no claim of any interest in the poli- 
cy, but, on the contrary, as above stated, expressly and in writing dis- 
claimed any interest therein. 

It therefore follows that, upon the death of William Belden, the 
plaint:ff James Belden owned a two-thirds interest in said policy; the 
remaining one-third being owned by the plaintiff Ada Belden Rogers. 

The judgment appealed from should be affirmed, with costs. All 
concur. 


DRENA v. TRAVELERS’ INS. CO. 


(New York Supreme Court, Appellate Division, Third Department. 
July 8, 1920.) 


183 New York Supplement 439. 


1, INSURANCE — PAYMENT OF FIRST PREMIUM A JURY 
QUESTION. 


Whether insured has paid the first premium on his life policy held 
a question for the jury under the evidence and circumstances. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from Trial Term, Broome County. 

Action by Lena Drena against the Travelers’ Insurance Company. 
From a judgment for plaintiff, and an order denying defendant’s motion 
for new trial on the minutes, defendant appeals. Judgment and order 
affirmed. 


Argued before John M. Kellogg, P. J., and Woodward, Cochrane, 
and Henry T. Kellogg, JJ. 


Hinman, Howard & Kattell, of Binghamton (Thomas B. Kattell, 
of Binghamton, of counsel), for appellant. 
Sherman & Chernin, of Binghamton, for respondent. 


Joun M. Kettoce, P. J. [1] ‘This action is to recover upon a life 
insurance policy upon the life of the plaintiff’s husband. The sote ques- 
tion in dispute was whether the first premium had been paid. The plain- 
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tiff swore it was paid in her presence. The defendant’s agent denied the 
payment,, claiming that the policy was loaned to the plaintiff for the 
purpose of examination with a friend. The defendant’s agent swore 
that at the time he left the policy with the plaintiff it was understood 
he was to call at the tannery where the husband worked, on the next pay 
day, and get the premium. He called at the tannery on that day, and 
was told the insured was not there, and he called again in a few days, 
and was informed that the insured was dead. Upon this evidence, and 
the circumstances connected with it, the jury was to determine whether 
the premium had been paid. It cannot be said that a finding either way 
would be against the evidence. 
(2] The court charged the jury: 


That in order to find for the plaintiff she must prove her claim by 
a fair preponderance of evidence. “That does not mean the greatest 
number of witnesses, but it means that evidence which appeals to you 
as being nearer to the truth than the other evidence in the case.” 


At the close of the charge the defendant requested a charge that— 
“If the jury should find the evidence evenly balanced, or unable to 


tell where the truth lies, then their verdict must be for the defendant.” 
The court replied: 


“That is covered by the charge on preponderance of evidence. That 
does not mean the most. it means, if the evidence is evenly balanced as to 
credibility of the witnesses given and the number of witnesses, then your 
verdict must be for the defendant, of course.” 


Defendant excepted. The request was proper, and it was error to 
refuse it, unless the jury had been otherwise charged to the same effect: 

[3] It is unnecessary for the court, in its charge, to adopt the language 
of counsel upon a point already sufficiently charged. The court stated 
that the request was covered by the charge already made, and then ex- 
plained that the charge did not mean that the plaintiff must have the 
most evidence, but, if the evidence is equally balanced as to the credibili- 
ty of the witnesses sworn, then the verdict must be for the defendant. 
The court inserted the words “and the number of witnesses,” after speak- 
ing of a balance as to the credibility of the witnesses. This could not 
have confused the jury, and was not prejudicial to the defendant. As 
we have seen, the case rested upon the testimony of the wife and the 
defendant’s agent, who directly contradicted each other, and each of 
them was more or less interested in the result. As to the number of 
witnesses upon the ‘disputed question, the parties stood equal, and the re- 
ferences to the number of the witnesses, therefore, was without force. 
and was unprejudicial to the defendant. If it had any bearing, it leaned 
towards the defendant, as the defendant’s agent was, in a way, cor- 
roborated by the foreman at the tannery. 

[4] We conclude that the request was substantially complied with, 
and in a manner not prejudicial to the defendant. The judgment and 
order should be affirmed, with costs. All concur. 
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RATT v. SECURITY MUT. LIFE INS. CO. 
(New York Supreme Court, Equity Term, Monroe County. July 1, 1920.) 
183 New York Supplement 674. 


(Syllabus by the Court.) 


INSURANCE—WHEN REFORMATION OF INSURANCE POLICY 
WILL NOT BE DECREED. 


A reformation of an insurance policy will not be decreed after the 
expiration of the 15-year deferred dividend period, where it appears that 
3 years after the issuance of the policy the beneficiary, acting for the in- 
sured, had the policy examined by an attorney, obtained a loan on the 
policy from the company, and the evidence relating to the alleged mis- 
take or fraud is conflicting, uncertain, and unconvincing. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Action by Francis C. Ratt against the Security Mutual Life In- 
surance Company to reform an insurance policy. Complaint dismissed. 


Reed, Shutt, Downs & Shutt, of Rochester, for plaintiff. 
Harvey D. H'nman, of Binghamton, for defendant. 


RopenBeck, J. The beneficiary, Miss Moffatt, and Miss Harsh, the 
stenographer and bookkeeper of the defendant’s agent, Starn, were friends, 
and talked over and arranged for an insurance on Ratt’s life for Miss 
Moffatt’s benefit. What may have been ta'ked over between them does 
not appear, but may have given Miss Moffatt the impression that she 
has about a guaranty of $812 at the end of 15 years. Any representations 
of Miss Harsh, kowever, would not have been binding on the company, 
had they been testified to . 

There was only one conversation between Starn, the agent, and 
Ratt, the insured, and that was at his home on Adams street, when the 
application was signed. Ratt did not see Starn before or after that oc- 
casion. Ratt testified: = 

“Q. You never saw him (Starn) after that night to talk with him? 
A. No, sir.” 

Miss Moffatt testified : 

“Q. So far as you know, the only talk which Mr. Ratt had with 
the agent who obtained this application for insurance was at 137 Adams 
street, at the time when Mr. Ratt signed this application? A. That is 
the only time.” 

With reference to what was said at that time the testimony is con- 
flicting and unconvincing, so far as any representations by the agent as to 
guaranty are concerned. Ratt testified: 

“Q. (direct examination). Have you stated now all that you can re- 
member that was said at that time (when the application was signed on 
Adams street)? A. Why, he said that I would get that, pull out in 15 
years and draw that eight hundred and odd dollars, whatever it is; I 
forget now. 

“Q. But are you positive that he said that you would receive the $812 
at the end of 15 years, as shown on that slip? A. Yes, sir. * * * 

“Q. (cross-examination). Did he say anything that night (when ap- 
plication was signed) about $800? A. No. 

“Q. He did not undertake to tell you that night how much it would 
be? A: No, *:* * 
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“Q. (rédirect examination). Now, I ask you if there wasn’t some- 
thing said about the two sets of figures there in that policy? A. No; I 
don’t think there was. 

“Q. Wasn’t there something said, didn’t he tell that one contains 
a table of loans, and this is what you receive at the end of 15 years; do you 
remember that? A. Yes, sir. 

“Q. And then there was something said about those two tables of 
figures, wasn’t there? A. Yes, sir. 

“By the court: Q. You claim now that such a statement as that was 
made at the house? A. Yes, sir. 

“Q. I understood you to say on cross-examination that no such 
statement was made at the house? A. Adams street. 

“Q. At Adams street, you mean? A. Yes.” 

This evidence is too flexible and uncertain to base a finding on that 
the agent told Ratt that he would get $812 at the end of 15 years as a 
guaranteed surrender value, in the face of express language in the contract 
to the contrary, the fact that the slip sought to be reformed does not 
purport to be a part of the contract, the positive denials of the agent, and 
the equally unconvincing testimony of Miss Moffatt, the beneficiary: _ 

“Q. (direct examination). What was said about that slip and the 
figures on it? A.‘’Well, they said they put that slip on to show me that 
it was what they would do. that they would give that money, according 
to that slip, for a guaranty that he would get that money at the end 
of 15 years. ; 

“Q. (cross-examination). Where was it that Mr. Starn said to yon 
that this slip represented guaranteed value? A. In his office. 

“Q. Mr. Ratt was not there? A. No; he was not. 

s 2 When was it? <A. Well, it was when the policy was delivered. 
“Q. (By the court). What did Mr. Starn say at the time (at Adams 
street, prior to delivery of policy) about the terms of,this contract? A. 
Why,he said that the contract would run for 15 years, and that Mr. Ratt 
would get his premium of $812, and then I asked about those figures 
on the policy, and he told me that these were the loan figures, and the 
others were the guaranty of what he would get at the end of 15 years. 
a 

“Q. (recross-examination). Where was it now that you had this talk 
with Mr. Starn, which you have detailed to the judge, in which he re- 
ferred, as you say, to the figures on the policy, and said those represented 
loan values, and that the other figures represented guaranty values—where 
was that? A. In the Cornwall Building, in his office. 

“Q. Mr Ratt was not present? A. No; he was not.” 

The conclusion to be fairly drawn from Miss Moffatt’s testimony is 
that the conversation about the guaranty was at the agent’s office, and not 
at the house, arid that it was not made, if made at all, to Ratt, which ac- 
counts for his vacillating testimony, and that it was not communicated 
to Ratt at the time that the policy was applied for or delivered. Under 
these circumstances, it cannot be said that Ratt was deceived, conceding 
that the statement was made to Miss Moffatt. 

But her testimony is also weakened by the fact that a loan was ob- 
tained on the policy from the company, and that 3 years after the policy 
was issued she took it to an attorney for examination, to see if it was 
any good, and must have learned at that time of its terms, and yet she 
retained it and paid the premiums without question thereafter. 

“Q. (cross-examination of Miss Moffatt). Did you ever take this 
policy here in suit to Mr. Bronk, of the firm of Hale & Bronk? A. I 
showed him that policy. * * * 
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“Q. When? A. I don’t know; at the time that Mr. Ratt was nego- 
tlating for another company. 
“Q. Would you say that. was in 1907? A. It might have been. 
* 


* * 


“Q. What question had come up with reference to the policy that 
caused you to take to Mr. Bronk and show it to him? A. Well, Mr. 
Ratt thought of taking out with another company, and giving this com- 
pany up, and I took this policy to Mr. Bronk, to let him see if it was 
any good. * * 


“Q. For what purpose [did she go to see. Bronk]? A. For Mr. Bronk 
to see whether there was any difference in the company Mr. Ratt wanted 
to go into and this company. We were going to throw this up, because 
we had heard that it was a no-good company.” 


The agent, Starn, denied that he had told Ratt or Miss Moffatt at 
at any time or place that he or she would get $812 on the policy at the 
end of 15 years, and it is not a reasonable conclusion that any mistake or 
fraud entered into the making of the contract. The evidence in the 
case hardly presents one for reformation of the policy. Miss Moffatt 
says that the representations were made when Ratt was not present, and 
when the policy was delivered, and Ratt in one breath says that the re- 
presentations were made, and in another that they were not made. The 
defendant is a mutual company, and, while it might have guaranteed 
$812 at the end of 15 years, it contracted to pay the surrender value 
given in the contract, and not on the slip. 


It is also apparent that about 3 years after the contract was made 
the beneficiary had full knowledge of the character of the contract, and 
Ratt could have surrendered it at that time, but chose to continue it. 
Ratt paid no premiums, and probably paid little attention to the matter. 
The beneficiary has paid in much more than the amount of the policy, 
but there was a period during which, if Ratt had died, the company would 
have lost money on the contract. There was an element of chance on 
both sides, and the company has won. Miss Moffatt may take the amount 
tendered by the company, continue the insurance, and upon Ratt’s death 
receive $1,000 or accept any other option given by the contract. In this 
class of policies the insurance company agrees to pay full amount of the 
insurance if the insured died within the period named, but also agrees, 
in case he survives that period, to pay back to him a part of the premiums, 
depending upon the success of the company. A reformation of an in- 
surance policy will not be decreed, after the expiration of 15-years de- 
ferred dividend period, where it appears that 3 years after the issuance 
of the policy the beneficiary, acting for the insured, had the policy ex- 
amined by an attorney and obtained a loan on the policy from the com- 
pany, and the evidence relating to the alleged mistake or fraud is con- 
flicting, uncertain, and unconvincing. Avery v. Equitable Life Ass. 
Soc, 117 N. Y. 451, 23 N. E. 3; Langdon v. Northwestern Mutual Life 
Ins. Co., 199 N. Y. 188, 92 N. E. 440; Wilson v. National Life Ins. Co., 
31 Misc. Rep. 403, 65 N. Y. Supp. 550, affirmed’ 56 App. Div. 624, 67 N. 
Y. Supp. 1150; Grymes v. Sanders, 93 U. S. 55, 23 L. Ed. 798; Kingman 
& Co. v. Stoddard, 85 Fed. 740, 29 C. C. A. 413; McLean v. Clapp, 141 
U. S. 429, 12 Sup. Ct. 29, 35 L. Ed. 804. Christopher St. R. Co. v. 23d St. 
R. Co. 149 N. Y. 51, 58, 43 N. E. 538. 


The complaint should be dismissed, without costs. 
So ordered. 


Vol. LVI—836. 
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EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN vy. 
BLACKERBY. (4 Div. 835.) 


(Supreme Court of Alabama. April 22, 1920.) 
85 Southern Reporter 528. 


1, INSURANCE—WHERE INSURED WAS KILLED WHILE BE- 
ING ARRESTED, EVIDENCE OF HIS ARREST ON FORMER 
OCCASION NOT ADMISSIBLE. 

In an action on death benefit certificate following member’s death 
at hands of deputy sheriffs seeking to arrest him, evidence as to what 
occurred between deputy sheriff and insured on a former occasion when 
the deputy arrested insured, and as to whether or not insured at that time 
was armed, held inadmissible; the right of the deputy to carry arms in 
arresting insured not being an issue in the case. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 


Appeal from Circuit Court, Covington County; A. B. Foster, Judge. 

Action by Ada Blackerby, formerly Ada Rambo, upon a certificate 
of insurance on the life of her, former husband, Rambo. Judgment for 
plaintiff, and the defendant appeals. Affirmed. 


Powell, Albritton & Albritton, of Andalusia, for appellant. 
A. R. Powell, of Andalusia, for appellee. 


GRAND LODGE OF ALABAMA, A. F. & A. M. (CoLoreD), v. 
GOODWIN. (6 Div. 41.) 


(Supreme Court of Alabama. April 22, 1920.) 
85 Southern Reporter 553. 


8. INSURANCE — TESTIMONY AS TO PAYMENT OF PRO- 
CEEDS TO PERSON OTHER THAN PLAINTIFF INAD- 
MISSIBLE. 


In action on death certificate, evidence as to payment of the entire 
proceeds of the certificate to other person was inadmissible. plaintiff 
not being affected by a transaction to which she was not a party. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 


10. INSURANCE—NOTICE OF CHANGE OF BENEFICIARY TO 

OFFICER OF SOCIETY WAS NOTICE TO SOCIETY. 

In action on death benefit certificate by plaintiff, claiming to have 
been made beneficiary of one-half of proceeds of certificate by notice 
of change of beneficiaries, instruction that notice of change of beneficiary 
given particular officer of the society was notice to the society itself 
held not error. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 
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Appeal from Circuit Court, Jefferson County; Dan A. Greene, Judge. 


Action by Delia Goodwin against the Grand Lodge of Alabama, A. F. 
& A. M. (Colored), and others, on an insurance benefit certificate. Judg- 
ment for plaintiff, and defendant appeals. Transferred from Court of 
Appeals under Acts 1911, p. 449, § 6. Affirmed. | 


Reema e a ee ERO 


Seyret? ~s* J ee hw —Os ie pow 
Frank S. White & Sons, of Birmingham, for appellants. 
Hugo Black, of Birmingham, for appellees 


MANHATTAN LIFE INS. v. PARKER. (6 Div. 952.) 
(Supreme Court of Alabama. Jan. 15, 1920. On Rehearing, June 3, 1920.) 
85 Southern Reporter, 298. 


1. INSURANCE—PROVISION IN RECEIPT OR NOTE FOR PRE- 
MIUM AS TO FORFEITURE OF POLICY WITHOUT EF- 
FECT. 

A provision in a note executed by an insured, or in a receipt for 
such a note, given for a premium, that the note, receipt, and contract 
of insurance shall be absolutely void if the note is not paid at maturity, 
is vain and of no effect to terminate the insurance, where the policy it- 
self does not contain a like ground or forfeiture, especially in view of 


Code 1907, § 4579. 
(For other cases, see Insurance, Dec. Dig. § 349[3].) 


2. INSURANCE—FORFEITURES FOR NONPAYMENT OF PRE- 
MIUMS NOT FAVORED. 


Forfeitures of existing policy contracts for failure to pay premiums 
are not favored in law. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — EQUIVOCAL PROVISIONS CONSTRUED IN 
FAVOR OF INSURED. 


Provisions in contracts of insurance are construed, where at all 
equivocal, in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—FORFEITURE MAY BE WAIVED. 
A forfeiture predicable of a breach of the conditions of a policy 
of insurance may be waived, and a waiver, once effected, cannot be recalled. 
(For other cases, see Insurance, Dec. Dig.* § 371.) 


5. INSURANCE—COURTS SEIZE UPON CIRCUMSTANCES IN- 

DICATING ELECTION TO WAIVE FORFEITURE. 

Courts are always prompt to seize any circumstances that indicate 
an election to waive the forfeiture of a contract of insurance, or any 
agreement to do so, on which the party has relied and acted. 

(For other cases, see Insurance, Dec. Dig. § 371.) 
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* 6. INSURANCE — PROVISION IN POLICY DID NOT PROVIDE 
FOR FORFEITURE ON NONPAYMENT OF PREMIUM 
NOTE. 

A provision in a policy, “Except as herein provided the payment of 
a premium or installment thereof shall not maintain the policy in force 
beyond the date when the next premium or installment thereof is paya- 
ble,” held not to stipulate for a forfeiture on failure to pay notes given 
for premiums, but to refer only to right of insured to change from an 
annual to a less term of payment. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


7. INSURANCE—ACCEPTANCE OF NOTE WAIVER OF RIGHT 
TO FORFEIT POLICY. 


Acceptance by insurance company of a note in payment of a pre- 
mium was a waiver of any right to forfeit the policy by reason of the 
failure of the insured to pay the premium when due. 


(For other cases, see Insurance, Dec. Dig. § 392[10].) 






















Appeal from Circuit Court, Jefferson County; H. A. Sharp, Judge. 
Action by Lillie W. Parker aga’nst the Manhattan Life Insurance 
Company on a policy of insurance. Judgment for the plaintiff, and the 
defendant appeals. Affirmed. 













Ball & Beckwith and Rushton, Williams & Crenshaw, all of Mont- 
gomery, for appellant. 

A. G. & E. D. Smith, and B. J. Dryer, all of Birmingham, for 
appellee. 








MODERN ORDER OF PRAETORIANS v. MERRIMAN er At. 
(4 Div. 849.) 


(Supreme Court of Alabama. April 22, 1920.) 
85 Southern Reporter, 473. 








2. INSURANCE — EXECUTORS OF BENEFICIARY DYING AF- 

TER INSURED ENTITLED TO PROCEEDS. 

Where member of fraternal benefit society died prior to beneficiary, 
beneficiary's executors were entitled to the proceeds of the certificate, 
though beneficiary had devised all her personal property to her daugh- 
ters. 








(For other cases, see Insurance, Dec. Dig. § 796.) 











Appeal from Circuit Court, Dale County; J. S. Williams, Judge. 
B:ll by the Modern*Order of Pretorians against F. W. Merriman 
and others, as executors, for an intervention. From a decree sustaining 
demurrers to the ‘bill and administering the funds, complainant appeals. 
Affirmed in part, and in part reversed and remanded. 
















C. H. Roquemore, of Montgomery, for appellant. 
J. R. Levy and Sollie & Sollie, all of Ozark, for appellees. 
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SOVEREIGN CAMP, W. O. W., v. BASS er at. (4 Div. 829.) 
(Supreme Court of Alabama. Jan. 22, 1920.) 
85 Southern Reporter, 273. 


5. INSURANCE — WHETHER DECEASED WAS SUFFERING 
FROM SPECIFIED DISEASES, ETC., HELD FOR THE JURY. 


In an action on a fraternal certificate, where the evidence conflicted 
as to whether at time of application insured was suffering from speci- 
fied diseases with which he stated he was not afflicted, question was for 
the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Pike County; A. B. Foster, Judge. 
_ Action by Willie Bass and others upon a fraternal benefit certificate 
issued by the Sovereign Camp, Woodmen of the World, to Willis H. 


Bass upon his life. Judgment for plaintiffs, and defendant appeals 
Affirmed. 


C. H. Roquemore, of Montgomery, for appellant. 
W. L. & R. S. Parks, of Troy, for appellees. 


SOVEREIGN CAMP, W. O. W., v. BURRELL. (6 Div. 33.) 
(Supreme Court of Alabama. April 22, 1920.) 
85 Southern Reporter, 762. 


1. INSURANCE — BENEFIT CERTIFICATE WITH PROOF OF 
DEATH OF MEMBER IN GOOD STANDING CASTS BUR- 
DEN OF PROOF ON DEFENDANT. 


In action on death benefit certificate, the certificate, together with 
evidence that the member has died and was in good standing at time of 
death, establishes a prima facie case, and if the society relies on provi- 
sions of the constitution and by-laws not indorsed on the certificate, it 
has the burden of proving such provis‘ons. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 


3. INSURANCE—EVIDENCE HELD TO MEET BURDEN PLACED 
ON PLAINTIFF BY NON EST FACTUM PLEA. 


In action on death benefit certificate, p!aintiff’s evidence that the 
signatures of officers of the society were affixed to the certificate in the 
manner usually adopted by the society in executing such certificates, 
and that it was attested by the corporate seal, held to meet the burden 
placed upon her by plea of non est factum, so as to permit introduction 
of certificate in evidence and to shift to the society the burden of show- 
ing that the signatures of the officers of the local camp were essential to 
the due execution of the certificate. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 
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4, INSURANCE — CERTIFICATE PRIMA FACIE EVIDENCE 
THAT INSURED WAS MEMBER IN GOOD STANDING AT 
DEATH. 

Beneficiary’s certificate is prima facie evidence that person to whom 
it was issued was a member of the society in good standing at the time 
of his death. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


5. INSURANCE — CERTIFICATE AND PROOF OF DEATH 
PLACES BURDEN ON SOCIETY OF PROVING NONMEM- 
BERSHIP. , ‘ 

Death benefit certificate and proof of death, reciting that person 
to whom it had been issued had joined the subordinate lodge by adop- 
tion, was sufficient to cast on the society the burden of proving the 
averments of its special pleas that such person had not been obligated 
or introduced by the camp or authorized deputy in due form, as required 
by the certificate. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 


Appeal from Circuit Court, Jefferson County; H. A. Sharpe, Judgey 

Action by Mrs. Mattie Burrell against the Sovereign Camp, Wood- 
men of the World, upon a benefit insurance ticket issued to Jesse R. 
Burrell. Judgment for plaintiff, and defendant appeals. Affirmed. 


C. H. Roquemore, of Montgomery, for appellant. 
Beddow & Oberdorfer, of Birmingham, for appellee. 


SOVEREIGN CAMP, W. O. W., v. HOEHN. (6 Div. 946.) 


(Supreme Court of Alabama. April 8, 1920. Rehearing Denied 
May 20, 1920.) 


85 Southern Reporter, 696. 


1. INSURANCE — DEPENDENCY MIXED QUESTION OF LAW 

AND FACT. 

Under the requirements of Gen. Acts 1911, p. 700, as to relationship 
or dependency of beneficiary of a benefit certificate, dependency is usual- 
ly a mixed question of law and fact, to be determined by the jury under 
proper instructions from the trial judge. 


(For other cases, see Insurance, Dec. Dig. § 825[1].) 


2. INSURANCE—“DEPENDENCY” DEFINED. 

Under the requirements as to dependency of a beneficiary of a bene- 
fit certificate under Gen. Acts 1911, p. 700, the beneficiary must be de- 
pendent on the member in a material degree for support or mainten- 
ance or assistance, and the member’s obligation must rest on some moral 
or legal or equitable ground, and not on the purely voluntary or charita- 
ble impulse or disposition of the member. 

(For other cases, see Insurance, Dec. Dig. § 770.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Dependency.) 



























Life. ] Sovereign Camp, W,. O. W., v. Hoehn. 549 





3. INSURANCE — DEPENDENCY MUST EXIST AT TIME OF 
BENEFICIARY’S NOMINATION AND MEMBER’S DEATH. 
Under the requirements as to dependency of a beneficiary of a bene- 

fit certificate under Gen. Acts 1911, p. 700, the beneficiary must be a de- 

pendent both at the time of his nomination and also at the time of the 
member’s death, so that neither past independence nor potential future 
independence is material. 


(For other cases, see Insurance, Dec. Dig. § 770.) 


4. INSURANCE—WHETHER BENEFICIARY WAS DEPENDENT 

HELD FOR JURY. 

Whether trained nurse, able to earn her own living, who had nursed 
member’s wife until she died, was dependent on member of a beneficial 
society when nominated by him as beneficiary of his benefit certificate 
and also at the time of his death, held for the jury; her status of partial 
dependence not having been changed, as a matter of law, by the fact that 
for 30 days prior to his death he furnished her nothing of value and that 
she earned a small amount by one professional service. 


(For other cases, see Insurance, Dec. Dig. § 825[1].) 


5. INSURANCE — CERTIFICATE ADMISSIBLE IN ACTION 
THEREON. 


In action on benefit certificate, it was competent for plaintiff to in- 
troduce in evidence the original certificate with the member’s indorse- 
ment nominating plaintiff as the substituted beneficiary, and also the new 
certificate showing that substitution, for, while the recital that plaintiff 
was dependent on the member was not binding on defendant, her nomina- 
tion as such was in issue and was properly provable by the certificates. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 


9. INSURANCE — CONVERSATION WITH MEMBER, ADMISSI; 

BLE ON ISSUE OF DEPENDENCY. 

In action on benefit certificate, plaintiff beneficiary’s dependency be- 
ing in issue, a conversation between her and the member, when she first 
arrived at his home, was relevant to show the status of plaintiff as then 
initiated. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 


10. INSURANCE—WHETHER MEMBER HAD ANY BLOOD RE- 

LATIONS LIVING HELD IMMATERIAL. 

In such action, whether the member had any blood relations living 
at the time plaintiff beneficiary first arrived at his home was not relevant 
to the issue of her dependency, so that plaintiff’s statement that he did 
not know of any should have been excluded. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 


13. INSURANCE — PLAINTIFF 

AFFILIATION IMMATERIAL. 

In action on benefit certificate, defendant’s question to plaintiff in- 
tended to discover her religious affiliation, and, specifically, that she was 
a member of the Catholic Church, was properly excluded as irrelevant. 
(For other cases, see Insurance, Dec. Dig. § 818[1].) 





BENEFICIARY’S RELIGIOUS 


Appeal from Circuit Court, Jefferson County; Dan A. Greene, Judge. 
Action by Lena Hoehn against the Sovereign Camp of Woodmen of 
the World upon a benefit certificate issued upon the life of William Her- 
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rick, in which she was named beneficiary. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


C. H. Roquemore, of Montgomery, for appellant. 
Beddow & Oberdorfer, of Birmingham, for appellee. 


GLASGOW v. SOVEREIGN CAMP, W. O. W. (No. 22768.) 
(Supreme Court of Kansas. July 10, 1920.) 
191 Pacific Reporter, 470. 


(Syllabus by the Court.) 
1. INSURANCE—PROVISION AS TO EFFECT OF MISREPRES- 
ENTATION DOES NOT APPLY TO FRATERNAL CERTIFI- 
CATES. 


The provision of chapter 226 of the Laws of 1907 that “no mis- 
representation.made in obtaining or securing a policy of insurance on 
the life or lives of any person or persons, citizens of this state, shall be 
deemed material or render the policy void unless the matter misrepre- 
sented shall have actually contr.:buted to the contingency or event on 
which the policy is to become due and payable” (section 1), does not 
apply to certificates issued by fraternal benefit societies. ‘ 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


2. INSURANCE—MISREPRESENTATION AS TO MEDICAL AT- 
TENDANCE HELD MATERIAL; FINDING AS TO MEDICAL 
ATTENDANCE CONTRARY TO EVIDENCE. 


Questions asked upon an application for a beneficiary certificate as 
to whether or not the applicant had consulted or been attended by a 
physician for certain named diseases are material, and false answers 
given by him operate to annul the certificate, and it is further eld that a 
finding of the jury herein that the insured had not consulted or been 
attended by a physician within a fixed time is contrary to the evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 723[6], 819[2].) 


Appeal from District Court, Wyandotte County. 


Action by Mattie Glasgow against the Sovereign Camp of the Wood- 
men of the World. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded for a new trial. 


Harding, Deatherage, Murphy & Stinson, of Kansas City, Mo., and 
McAnany, Alden & Van Cleave, of Kansas City, Kan., for appellant. 


E. A. Enright, of Kansas City, Kan., for appellee. 





Life. } Hiatt v. Sovereign Camp, W. O. W. 


HIATT v. SOVEREIGN CAMP, W. O. W. (No. 22745.) 
(Supreme Court of Kansas. July 10, 1920.) 
191 Pacific Reporter, 472. 


(Syllabus by the Court.) 
INSURANCE—PROVISION AS TO EFFECT OF MISREPRESEN- 
TATIONS DOES NOT APPLY TO FRATERNAL BENEFIT 
CERTIFICATES; QUESTIONS AS TO APPLICANT’S TREAT- 
MENT FOR CERTAIN NAMED DISEASES HELD MATER- 
IAL. 


The law declared in the syllabus of the preceding case (Glasgow v. 
Sovereign Camp, W. O. W., 191 Pac. 470) is applied, and further held, 
that questions asked upon an application for a beneficiary certificate as 
to whether or not the applicant ever had certain diseases, and whether he 
had ever consulted or been treated by a physician for any disease or in- 
jury during the preceding five years, are material, and that findings show- 
ing that his answers to these questions were false operate to annul the 
certificate. 


(For other cases, see Insurance, Dec. Dig. § 723[2, 6].) 


Appeal from District Court, Wyandotte County. 

Action by Florence Hiatt against the Sovereign Camp of the Wood- 
men of the World. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded, with directions to enter judgment for defendant. 


Harding, Deatherage, Murphy & Stinson, of Kansas City, Mo., and 
McAnany, Alden & Van Cleave, of Kansas City, Kan., for appellant. 
E. A. Enright, of Kansas City, Kan., for appellee. 


WILLIAMS vy. AMERICAN INS. UNION er at. (No. 22435.) 
(Supreme Court of Kansas. July 10, 1920.) 
191 Pacific Reporter, 291. 


(Syllabus by the Court.) 
1. INSURANCE—AMENDMENT OF BY-LAW TO CONFORM TO 
STATUTE DID NOT VIOLATE CERTIFICATE PROHIBIT- 
ING CHANGE. 


The by-laws of a fraternal beneficiary society and the beneficiary 
certificate issued by it must conform to section 5409, Gen. St. 1915, which 
prohibits such a society from issuing a certificate except for the smallest 
amount provided for in its by-laws until its membership shall be such 
that one assessment on each member will produce sufficient funds to pay 
its proposed next largest benefit certificate in full, and a by-law by such 
society to make its laws conform to the statute does not violate the terms 
of the certificate prohibiting a change in its terms and conditions before 
the year 1925. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 
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2. INSURANCE — STATUTE CONSTRUED NOT TO PROHIBIT 

CHANGE IN ASSESSMENT RATE. 

Section 5419, Gen. St. 1915, which provides for the merger of fra- 
ternal beneficiary societies, compels such societies to provide for the con- 
tinuance of the insurance of all the members of both organizations, but 
does not prohibit a change in the rate of assessment to be paid. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


Appeal from District Court, Labette County. 

Action'by Lillian Jane Williams against the American Insurance Union 
and another. Judgment for plaintiff, and the named defendant appeals. 
Modified by reducing the amount of the judgment. 


Wheeler, Brewster & Hunt, of Topeka, Geo. R. Allen, of Kansas 
City, Kan., H. M. Waring, of Kansas City, Mo., and John V. Sees, of 
Columbus, Ohio, for appellant. 

A. D. Neale, of Chetopa, for appellee. 


HANHEIDE v. SUPREME TRIBE OF BEN HUR. (No. 16045.) 
(St. Louis Court of Appeals. Missouri. July 30, 1920.) 
223 Southwestern Reporter, 684. 


3. INSURANCE—PRIMA FACIE CASE MADE FOR WIDOW OF 

DECEASED MEMBER OF DEFENDANT ORDER. 

Introduction in evidence by plaintiff widow of deceased husband’s 
beneficiary certificate in defendant order, together with proof that she 
was her husband’s widow and the designated beneficiary in the certifi- 
cate with proof of demand for payment of the amount called for by the 
certificate, and of defendant order’s refusal to pay, made a prima facie 
case for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


4. INSURANCE — FORFEITURE OF BENEFIT CERTIFICATE 
FOR FAILURE TO PAY PREMIUMS AN AFFIRMATIVE DE- 
FENSE. 

Forfeiture of defendant order’s benefit certificate for failure to pay 
premiums was an affirmative defense, the burden to prove which was 
upon the order. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 


8. INSURANCE—WHETHER DECEASED MEMBER OF ORDER 

HAD DEFAULTED ASSESSMENTS A JURY QUESTION. 

In an action on defendant order’s benefit certificate, whether plain- 
tiff’s husband, the insured member, had defaulted in payment of assess- 
ments, and consequently forfeited benefits under the certificate, held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 
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9, INSURANCE — BENEFICIARY, WIFE OF MEMBER OF OR- 
DER, HAD RIGHT TO PAY ASSESSMENTS. 


A wife, as beneficiary under her husband’s benefit certificate in de- 
fendant order, so long as the contract was in force, in the absence of 
any rule to the contrary, had a right to pay assessments and dues. 


(For other cases, see Insurance, Dec. Dig. § 740.) 


10. INSURANCE—DUTIES OF SCRIBE OF ORDER DETERMIN- 
ED WHETHER OR NOT HE’ WAS ITS AGENT. 


The duties of a scribe of defendant order, sued on its benefit cer- 
tificate by a member’s widow, determined whether or not he was the 
agent of the order, a question not determined by the by-laws that he 
was to be considered the agent of insured. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


11, INSURANCE—STATEMENT OF SCRIBE OF ORDER BASIS 
FOR ESTOPPING IT. 


Statement of scribe of defendant order, in response to demand made 
by beneficiary, wife of member, for receipt for payment of dues and 
assessments, either paid in advance or repaid to scribe after payment by 
him, that insured was paid up a year in advaance, such statement being 
made in lieu of compliance with the beneficiary’s request, whether made 
to her as agent of her husband or as beneficiary, may afford a basis for 
estopping order from denying advance payment, having been made prior 
to suspension or forfeiture of insurance. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


Appeal from St. Louis Circuit Cotrrt; Wilson A. Taylor, Judge. 

“Not to be officially published.” 

Suit by Mary Hanheide against the Supreme Tribe of Ben Hur. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


C. E. Pope and H. F. Driemeyer, both of East St. Louis, Ill., for ap- 
pellant. 


Igoe & Carroll, of St. Louis, for respondent, 


SUPREME LODGE K. P. v. DALZELL. (No. 15910.) 


(St .Louis Court of Appeals. Missouri. June 25, 1920. Rehearing 
Denied July 24, 1920.) 


223 Southwestern Reporter, 786. 


3. INSURANCE—EVIDENCE INSUFFICIENT TO SHOW MODI- 
FICATION OF WRITTEN CONTRACT OF EMPLOYMENT. 


In an action between a fraternal order and one of its state superin- 
tendents, involving money collected by the latter for the former, but 
claimed under a contract of employment as compensation, evidence held 
not to show a subsequent oral modification of the written contract of 
ethployment that would entitle the state superintendent to the money re- 
tained. 


(For other cases, see Insurance, Dec. Dig. § 695.) 
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4. INSURANCE—AGENT LOST RIGHT TO RECEIVE COMMIS- 
Te ON REFUSING TO TURN OVER MONEY COLLECT- 


Under a contract between a fraternal order and a local secretary, 
providing that compensation to be made to the latter’ should be 5 per 
cent. of the amount collected and remitted by him to the board, the sec- 
retary was not entitled to commissions on collections which he received, 
but which he failed and refused to remit, whereby the fraternal order was 
compelled to sue in order to recover the same. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


Appeal from St. Louis Circuit Court; Rhodes E. Cave, Judge. 
Suit by the Supreme Lodge Knights of Pythias against Ben W. Dal- 


zell and another. Judgment for plaintiff, and the named defendant ap- 
peals. Affirmed. 


S. C. Rogers, of St. Louis, for appellant. 
_Fordyce, Holliday & White, of St. Louis (S. H. Esarey, of Indiana- 
polis, Ind., of counsel), for respondent. 


WENOM v. NATIONAL COUNCIL OF KNIGHTS AND LADIES 
OF SECURITY. (No. 15959.) 


(St. Louis Court of Appeals. Missouri. July 29, 1920.) 
223 Southwestern Reporter, 824. 


INSURANCE — FURNISHING PROOF OF DEATH BLANKS 
HELD NOT WAIVER OF FORFEITURE. 


Where constitution and by-laws of fraternal benefit society made 
part of death certificate under Laws 1911, p. 286, § 9, required execution 
of proofs of death as a condition to action on the certificate, and pro- 
vided that the furnishing of proof of death blanks should not be con- 
strued as a waiver of forfeiture, and where the blanks themselves con- 
tained a similar provision as to waiver, and were furnished with the ex- 
press understanding that forfeiture was not thereby waived, the furnish- 
ing of proof of death blanks did not constitute a waiver of forfeiture 
for failure to make due payment of assessments. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


Appeal from St. Louis Circuit Court. John W. Calhoun, Judge. 

Suit by Oscar Wenom against the National Council of the Knights 
and Ladies of Security. Judgment for plaint’ff, and defendant appeals. 
Reversed. 


W. Paul Mobley, of St. Louis, for appellant. 
J. J. O’Donohoe and J. R. Van Slyke, both of St. Louis, for respond- 
ent. , 
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WILSON v. BROTHERHOOD OF AMERICAN YEOMEN. 
(No. 16037.) 


(St. Louis Court of Appeals. Missouri. July 27, 1920. Rehearing 
Denied Aug. 5, 1920. 


223 Southwestern Reporter, 992. 


1. INSURANCE — CONTRACT ONE OF FRATERNAL BENEFI- 

CIARY INSURANCE. 

Contract of insurance, entered in 1915 by lowa fraternal order au- 
thorized to do business in Missouri, governed by Laws 1911, p. 284 et 
seq., under the pleadings and evidence, held one of fraternal beneficiary 
insurance, being such a certificate as defendant order had the right to 
issue, even though on the assessment plan, so that the order was entitled 
to the benefits and privileges accorded fraternal beneficiary associations. 

(For other cases, see Insurance, Dec. Dig. § 688.) 


2. INSURANCE — PRESUMPTION FOREIGN SOCIETY HAD 

COMPLIED WITH LOCAL LAWS GIVEN WEIGHT. 

When plaintiff admitted defendant fraternal order was incorporated 
as a fraternal beneficiary society in Iowa, and was licensed to do busi- 
ness in Missouri, in the absence of proof to the contrary, great weight 
must be given to the presumption that the order had complied with the 
laws of Missouri. 


(For other cases, see Insurance, Dec. Dig. § 690.) 


3. INSURNCE—BENEFICIARY CERTIFICATE NOT CONTRACT 

OF INSURANCE UNDER ASSESSMENT PLAN. 

Under the pleadings and evidence, court trying action by member of 
Iowa fraternal society for total disability benefits held to have erred in 
treating the beneficiary ‘certificate as a contract of insurance under the 
assessment plan, governed by Rev. St. 1909, § 6950-6962. 

(For other cases, see Insurance, Dec. Dig. § 711.) 


4. INSURANCE — MISREPRESENTATIONS OF MEMBER OF 

SOCIETY WARRANTIES. 

Misrepresentations by a member of a fraternal society, made on his 
medical examination and by statement in-his application for membership, 
were warranties, and, if they were false, he has no right to total dis- 
ability benefits under his certificate. 

(For other cases, see’ Insurance, Dec. Dig. § 723[1].) 


5. INSURANCE — INSURER, RELYING ON MISREPRESENTA- 

TIONS, MUST RETURN PREMIUMS. 

Irrespective of Rev. St. 1909, § 6940, whether the action is by in- 
sured against the insurer, or by the insurer against insured to cancel the 
policy for m‘srepresentations, which were warranties, the insurer must 
return premiums paid before it can rely on the misrepresentations. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


7. INSURANCE — SOCIETY CANNOT RELY ON DEDUCTION 
CLAUSE TO REDUCE AMOUNT OF DISABILITY BENEFIT 
SPECIFIED. 

A fraternal society's certificate must specify the amount of the 
benefit provided thereby, and the society cannot rely to reduce the only 
definite amount specified for total disability on a certain deduction clause. 

(For other cases, see Insurance, Dec. Dig. § 791[2].) 
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Appeal from St. Louis Circuit Court; Benjamin J. Klene, Judge. 

“Not to be officially published.” 

Action by Edgar J. Wilson against the Brotherhood of American 
Yeomen. From judgment for plaintiff, defendant appeals. Affirmed. 


John D. Denison, of Des Moines, Iowa, and Lehmann & Lehmann, 
of St. Louis, for appellant. 


James M. Rollins and Joseph Reilly, both of St. Louis, for respond- 
ent. 


SLAUGHTER vy. PROTECTIVE LEAGUE LIFE INS. CO. 
(No. 2703.) 


(Springfield Court of Appeals. Missouri. Aug. 10, 1920.) 
223 Southwestern Reporter, 819. 


1. INSURANCE—EXEMPTION IN MILITARY SERVICE APPLI- 
CABLE TO DEATH FROM PNEUMONIA. 
Exemption in life policy from liability for death of insured while 
engaged in military service is applicable, though death was from penu- 
monia. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


Appeal from Circuit Court, Scott County; Frank Kelly, Judge. 
Action by Erah Slaughter against the Protective League Life In- 


surance Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. ‘ 


Spradling & Burrough, of Cape Girardeau, and J. H. Hale, of Chaf- 
fee, for appellant. 
Dudley & Lucas, of Benton, for respondent. 


FOX v. SCANDINAVIAN MUT. AID ASS’N OF NEBRASKA. 
(No. 21441.) 


(Supreme Court of Nebraska. June 19, 1920.) 
178 Northwestern Reporter, 614. 


(Syllabus by the Court.) 
1. INSURANCE—INSURER’S BURDEN OF PROOF ON THE DE- 

FENSE OF CONCEALMENT OF MATERIAL FACTS. 

When it is sought to defeat recovery on a policy of life insurance 
on the ground of concealment of material facts by the insured, it is in- 
cumbent on the insurer to prove that the representations were made 
knowingly and with a fraudulent intent to mislead and deceive. and that 
they were material to the risk and were relied on by the insurer. Etna 
Life Ins. Co. v. Rehlaender, 68 Neb. 284, 94 N. W. 129, 4 Ann. Cas. 251. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
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2. INSURANCE — INSURED’S CONCEALMENT OF MATERIAL 
FACTS IS FOR THE JURY. 


When the question of concealment of material facts is sought to be 
interposed to avoid liability on a life insurance policy, such question of 
concealment is one of fact for submission to the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from District Court, Douglas County; Estelle; Judge. 
Action by Rose Ellen Fox against the Scandinavian Mutual Aid 


Association of Nebraska. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


J. L. McPheely, of Minden, for appellant. 
Thos. Lynch, of Omaha, for appellee. 


GARRISON v. MODERN WOODMEN OF AMERICA. (No. 21075.) 
(Supreme Court of Nebraska. July 14, 1920.) 
178 Northwestern Reporter 842. 


(Syllabus by the Court.) 

1. INSURANCE—BY-LAWS OF FRATERNAL SOCIETY AFTER 
ISSUANCE OF CERTIFICATE MUST BE REASONABLE TO 
BIND MEMBER. 

A by-law of a fraternal benefit society enacted after the issue of the 
benefit certificate must be reasonable to bind a member, though the 
certificate provides that the member shall be bound by the by-laws as they 
then existed, or may be thereafter modified or enacted. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE — SUBSEQUENT FRATERNAL SOCIETY BY- 
LAWS AS TO PRESUMPTIONS FROM DISAPPEARANCE 
HELD NOT BINDING ON ASSURED. 

A subsequently adopted by-law of a fraternal beneficiary society 
is not binding upon member who has agreed in his application and the 
certificate issued to him’ that all by-laws then in force or thereafter 
adopted should be binding upon him, where such by-law provides that 
the disappearance or long-continued absence of a member unheard of 
shall not be regarded as evidence of death or right of recovery on any 
benefit certificate issued by the society until the full term of the member’s 
expectancy of life. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE — FRATERNAL SOCIETY HELD ESTOPPED 
FROM CLAIMING INSUFFICIENCY OF PROOF OF LOSS. 
When a member disappears, and the beneficiary depends upon such 

disappearance as a presumption of death, the society is estopped from 

claiming the proofs of loss were not sufficient, where it took the position 
that it was not liable until actual death was shown, or payments made 
for term of expectancy. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 


Letton, J., dissenting. 
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Appeal from District Court, Greeley County; Hanna, Judge. 


Action by Gladys May Garrison against the Modern Woodmen of 
America. Judgment for plaintiff, and defendant appeals. Affirmed. 






Nelson C. Pratt, of Omaha, P. J. Barrett, of Greeley, and Truman 
Plantz, of Warsaw, IIl., for appellant. 


J. R. Swain, of Greeley, for appellee. 






WARREN v. GRAND LODGE, A. O. U. W. OF NEBRASKA. 
' (No. 20859.) 


(Supreme Court of Nebraska. June 29, 1920.) 
178 Northwestern Reporter 627. 









P (Syllabus by the Court.) 

1. INSURANCE — SUBORDINATE LODGE OFFICER WITH 
AUTHORITY TO COLLECT DUES HELD AGENT OF GRAND 
LODGE. 

An officer of a subordinate lodge of a benevolent fraternal insurance 
order having authority, under its by-laws, to collect and receive dues 
and assessments from its members is the agent of the grand body of 
which the subordinate lodge is a part within the scope of his authority. 
Modern Woodmen of America v. Colman, 64 Neb. 162, 89 N. W. 641. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 














2. INSURANCE—ACTS OF OFFICER OF SUBORDINATE LODGE 

HELD ACTS OF GRAND LODGE. 

The acts, omissions, and mistakes of such an officer within the scope 
of his authority are the facts, omissions, and mistakes of the grand body 
with which the subordinate lodge of which he is an officer is affiliated. 
(For other cases, see Insurance, Dec. Dig. § 755[3].) 
















3. INSURANCE—RECEIPT OF ASSESSMENT HELD TO ESTOP 
FORFEITING OF MEMBERSHIP CERTIFICATE. 


Where an officer of such a subordinate lodge, having authority to 
collect and receive dues, receives, rece‘pts for, and retains without ob- 
jection a sum of money from a member in payment of an assessment in 
the bona fide, but m’‘staken, belief on the part of both the member and 
the officer that the sum so received was sufficient to pay the assessment in 
full, the grand body has waived any right of forfeiture for nonpayment 
of the assessment, and is estopped to assert it, even though the amount 
so received was insufficient to pay assessment in full. Modern Wood- 
men of America v. Colman, 68 Neb. 660, 94 N. W. 814, 96 N. W. 154; 
Modern Woodmen of America v. Berry, 100 Neb. 820, 161 N. W. 534, 
Ann. Cas. 1918D, 302. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 
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Appeal from District Court, Nuckolls County; Brown, Judge. 

Action by Carrie T. Warren against the Grand Lodge of the Ancient 
Order of United Workmen of Nebraska. Judgment for plaintiff, and 
defendant appeals. Affirmed on condition. 

E. J. Lambe, of Beaver City, for appellant. 

J. H. Agee, of Superior, and R. M. Proudfit, of Friend, for appellee. 

= 


BOST v. VOLUNTEER STATE LIFE INS. CO . (No. 10470.) 
(Supreme Court of South Carolina. July 26, 1920.) 
103 Southeastern Reporter 771. 


INSURANCE—BENEFICIARY UNDER POLICY, WHEREBY IN- 
SURED RESERVED RIGHT TO CHANGE, DEPRIVED OF 
EXPECTANCY BY SURRENDER. 

Unless right to change beneficiary under life policy is reserved to 
insured by policy, beneficiary takes vested interest, but where right was 
reserved, the beneficiary acquired only an expectancy, subject to insured’s 
right to change without beneficiary's consent, including that of surrender 
and cancellat.on of policy for cash payment from company, which re- 
leased the company from liability to the beneficiary, though insured died 
before the check was received and cashed. 


(For other cases, see Insurance, Dec. Dig. §§ 239, 586.) 


Appeal from Common Pleas Circuit Court of Richland County; T. 
S. Sease, Judge. 

Suit by Bess Boyd Bost against the Volunteer State Life Insurance 
Company. From decree for plaintiff, defendant appeals. Judgment re- 
versed. 


Thomas & Lumpkin, of Columbia, for appellant. 
C. J. Kimball and W. N. Graydon, both of Columb‘a, for respondent. 


ALLEN et al. v. CUNNINGHAM et al. 
(Supreme Court of Tennessee. May 18, 1920.) 
223 Southwestern Reporter 450. 


1. INSURANCE—MEMBER OF BENEFIT SOCIETY HELD UN- 
DER EVIDENCE MENTALLY COMPETENT TO CHANGE 
BENEFICIARIES. 

_ In an action on mutual benefit certificate between former benefi- 
ciaries and beneficiary at time of member’s death, evidence held.to show 
that member was a person of sound mind at the time she changed bene- 
ficiaries. 

(For other cases, see Insurance, Dee. Dig. § 819[1].) 
Vol. LVI—37. 
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2. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW 
THAT CHANGE OF BENEFICIARIES WAS PROCURED 
THROUGH FRAUD. 

In action on mutual benefit certificate between former beneficiaries 
and beneficiary at time of the member’s death, evidence held insufficient 
to show that the issuance of the new certificate changing the beneficiaraies 
was secured through fraud or imposition on the part of the person named 
as beneficiary in new certificate. 


(For other cases, see Insurance, Dee. Dig. § 819[1].) 


3. INSURANCE—HUSBAND OF DECEASED DAUGHTER NOT 
A “SON-IN-LAW” WITHIN STATUTE PROVIDING THAT 
“SON-IN-LAW” MAY BE BENEFICIARY. 


The husband of a deceased daughter is not a “sontin-law”’ within 
Shannon’s Code, § 3369a82, entitling member of mutual society to name 
“son-in-law” as benefic!ary of death benefit certificate; the relationship 
of son-in-law and mother-in-law terminating upon the death of the 
daughter. 


(For other cases, see’ Insurance, Dec. Dig. § 770.) 


4. INSURANCE—HUSBAND OF A DECEASED DAUGHTER HELD 
NOT A “DEPENDENT” ON MOTHER WITHIN STATUTE 
RELATING TO BENEFICIARIES. 


Where mother upon death of daughter with whom she had been 
living continued to live with daughter’s husband upon whom she depended 
for her support and maintenance, the husband was not a “dependent” 
upon the mother within Shannon’s Code, §3369a82, providing that a 
“dependent” may be named as beneficiary in death benefit certificate, on 
the theory that the mother looked after his household affairs, saw that 
his meals were prepared, etc.; she being under no legal or moral obliga- 
tion to do so. 

(For other cases, see Insurance, Dec. Dig. § 770.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Dependent.) 


5. INSURANCE — IMPROPERLY APPOINTED BENEFICIARY 
HELD ENTITLED TO EQUITABLE LIEN FOR ASSESS- 
MENTS PAID. 


Where a member of mutual benefit society lived with her married 
daughter, whose husband supported and maintained the member, paid 
her assessments, and continued to so do after daughter’s death, and where 
at time of the member’s death the husband had paid out in assessments 
more than $3,800 to keep a $4,000. certificate in force, the husband, on 
being denied the right to recover proceeds of the certificate as beneficiary 
because of absence of insurable interest, wll be given equitable lien on 
the proceeds for the amount paid by him in assessments with interest 
thereon, notwithstanding Shannon’s Code, § 3369a111. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


6. INSURANCE—STATUTE AS TO EXEMPTION OF BENEFIT 
PAYABLE BY MUTUAL SOCIETY FROM ATTACHMENT, 
ETC., CONSTRUED. 


Shannon’s Code, § 3369a111, providing that no money or other benefit 
to be paid by mutual benefit society shall be liable to attachment, garnish- 
ment, or be applied by any legal or equitable process or operation of law 
to pay any debt or liability of member or beneficiary or any other person, 
who may have a right thereunder, either before or after payment, held 





——— 
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not to preclude equity from granting an equitable lien on proceeds of death 
benefit certificate to improperly appointed beneficiary for assessments 
paid by such beneficiary; such statute having reference only to general and 
ordinary debts of the insured or benefic'ary, and not to assessments or 
money paid by which the benefit is created and made possible, in view 
of Shannon’s Code, §§ 2265, 4030. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from Chancery Court, Davidson County; James B. Newman, 
Chancellor. 

Bill by Ernest Allen, administrator, and others, against Joseph H. 
Cunningham and others. From portions of decree rendered, complain- 
ants and named defendant both except and appeal. Affirmed. 


J. R. West and Jordan Stokes, Jr., both of Nashville, for appellants. 
Edwin A. Price, of Nashville, for appellees. 


ANDERSON et al. v. GRAND LODGE, UNITED BROTHERS OF 
FRIENDSHIP OF THE STATE OF TEXAS. (No. 7910.) 


(Court of Civil Appeals of Texas. Galveston. April 22, 1920.) 
223 Southwestern Reporter 237. 


2. INSURANCE — DEATH BENEFITS PAYABLE TO MEMBER'S 
SISTER, HIS RESIDUARY LEGATEE. 


Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4832, providing that the 
benefits of a fraternal order shall be confined to wife, husband, relative 
by blood to the fourth degree, and so on, expressly limiting privilege 
of both member and society with reference to designating beneficiaries 
to classes named, death benefit under fraternal certificate payable to estate 
of member who had revoked a prior certificate held payable to his sister 
as h’s sole residuary legatee, the others having renounced. 


(For other cases, see Insurance, Dec. Dig. § 770.) 


Appeal from Harris County Court; W. E. Monteith, Judge. 

Suit by Cora Anderson and another against the Grand Lodge, United 
Brothers of Friendship of the State of Texas. From judgment for 
defendant, plaintiff appeals. Reversed and remanded. 


M. H. Broyles, of Houston, for appellants. 








562 Insurance law Journal, Vol. 56. | [ Nov., 1920. 


SOVEREIGN CAMP, WOODMEN OF THE WORLD, v. NIGH. 
(No. 6421.) 


(Court of Civil Appeals of Texas. San Antonio. April 30, 1920. Rehearing 
Denied June 30, 1920.) 


223 Southwestern Reporter 291. 


1. INSURANCE—POLICY OF FRATERNAL BENEFIT SOCIETY 
NOT INCONTESTABLE, UNLESS SO PROVIDED IN CON- 
TRACT. 

Policy issued by fraternal benefit society was not incontestable, un- 
less so provided by the contract itself, since Rev. St. 1911, art. 4741, re- 
quiring policies to contain an incontestable clause, is not applicable to 
policy of a fraternal benefit society. 

(For other cases, see Insurance, Dec. Dig. § 745.) 


2. INSURANCE—STATUTE AS TO CONTENTS OF POLICY NOT 
APPLICABLE TO FRATERNAL BENEFIT SOCIETIES. 
Fraternal benefit societies are not within the purview of Rev. St. 

1911, art. 4741, prescribing the provisions to be contained in insurance 

policy. 

(For other cases, see Insurance, Dec. Dig. § 688.) 


4. INSURANCE—MEMBER OF FRATERNAL SOCIETY CHARGE- 
ABLE WITH KNOWLEDGE OF CONTRACT AND CONSTITU- 
TION AND BY-LAWS. 

Member of a fraternal insurance society was chargeable with the 
full knowledge of the terms of his contract, of which the constitution and 
laws of the society were a part. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


5. INSURANCE—FORFEITURE NOT PREVENTED BY RECEIPT 
OF PREMIUMS WITHOUT KNOWLEDGE OF CHANGE OF 
OCCUPATION. 

Where laws of fraternal benefit society required member to give the 
society 30 days’ notice and to pay increased assessments on his engaging in 
any of specified hazardous occupations, a member who entered into one 
of the hazardous occupations and continued working therein for three 
months, without giving the necessary notice of the change in occupation 
or paying the increased assessments, and without such fact being known 
by the society or any officer, forfeited the contract of insurance, notwith- 
standing acceptance of assessments by the clerk during such three months. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Error from District Court, Menard County; M. T. Stubbs, Judge. 

Suit by Mrs. Stella Amanda Nigh against the Sovereign Camp, 
Woodmen of the World. Judgment for plaintiff, and defendant brings 
error. Reversed, and judgment of nonsuit rendered. 


De E. Bradshaw, of Omaha, Neb., and Blanks, Collins & Jackson, 
of San Angelo, for plaintiff in error. 


Flack & Flack, of Menard, for defendant in error. 
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CHADWICK vy. BENEFICIAL LIFE INS. CO. (No. 3406.) 


(Supreme Court of Utah. April 30, 1920. On Application for Rehearing, 
July 22, 1920.) 


191 Pacific Reporter 240. 


2. INSURANCE — INSURED HELD TO HAVE MADE STATE- 

MENTS IN APPLICATION. 

In action on life policy, in which insurer sought to avoid policy on 
ground of false statements in application as to condition of his health, 
insured not having denied reading application before signing, he will 
be deemed to have made statements therein, where application expressly 
stated that no information with which insurer should be made acqainted 
had been withheld, that statements therein by insured constituted the 
basis of the policy, were true, and were offered to insurer as a considera- 
tion for the contract. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


3. INSURANCE — REPRESENTATIONS AS TO INSURED’S 
HEALTH HELD MATERIAL. 7 


Representations in application for life policy as to condition of in- 
sured s health and as to consultation of physicians held material. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 


4. INSURANCE — MATERIAL REPRESENTATIONS AS TO 
HEALTH KNOWN FALSE AVOID POLICY. 


If insured, at the time of making his application for a policy, has 
knowledge, or good reason to know, that he is afflicted with a disease 
that renders his condition serious, and that thereby his longevity will be 
prejudicially impaired, his statements and representations to the con- 
trary, in reply to specific inquiries, constitute a fraud upon the insurer 
which invalidates the policy. 


(For other cases, see Insurance, Dec. Dig. § 291[3].) 


5. INSURANCE — REFUSAL TO DIRECT VERDICT, FOR IN- 
SURER HELD ERROR. 


In action on life policy, defended on ground that insured in appli- 
cation represented himself to be in good health, where it was conclusively 
established beyond the possibility of a doubt that insured was suffering 
from the disease from which he died at the time that he applied for the 
policy, and where there was uncontradicted testimony that insured him- 
self stated shortly before making application that he was under constant 
care of a doctor, and that he was in serious condition, court’s refusal to 
direct verdict for insurer on ground that false statements avoided the 
policy, in view of Comp. Laws 1917, § 1154, subd. 3, held reversible error. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
Weber, J., dissenting. 


Appeal from District Court, Weber County; J. D. Call, Judge. 


Action by Maud Chadwick against Beneficial Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and re- 


manded. 
e 


Young & Young, of Salt Lake City, for appellant. 
A. G. Horn, of Ogden, for respondent. 
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FIRE, TORNADO, ETC. 


PHCENIX ASSUR. CO., Lrp,, v. BLUMBERG SHOE CO. (6 Div. 65.) 


(Supreme Court of Alabama. June 3, 1920. Rehearing Denied 
June 30, 1920.) 


85 Southern Reporter, 815. 


INSURANCE—FAILURE TO SUBMIT TO APPRAISAL NO DE- 
FENSE IN CASE OF INSURER’S MEMBERSHIP IN TARIFF 
ASSOCIATION. 


While Code 1907, § 4594, as amended by Gen. Acts 1911, p. 316, as 
to policies by companies belonging to a tariff association, does not relieve 
the insured from the performance or keeping of conditions required by 
the policy to be kept or performed prior to loss, it does relieve him from 
any obligations imposed by the policy after the occurrence of the loss, 
and substitutes the single requirement that proof of loss be filed 15 days 
prior to suit; so that in such a case, where such proof of loss is filed, 
failure to submit to appraisal of loss is no defense. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 


Appeal from Circuit Court, Jefferson County; Horace C. Wilkinson, 
Judge. 

Action by the Blumberg Shoe Company, against the Phoenix Assur- 
ance Company, Limited, on a fire insurance policy and for the penalty. 
Judgment for the plaintiff, and the defendant appeals. Affirmed. 


See, also, 84 South. 763. 

Suit on a fire insurance policy, brought by appellees against appellant 
to recover for the loss of a stock of goods. There was judgment for 
the plaintiffs. The original complaint was in code form, and was sub- 
sequently amended by additional averments to the effect that at the time 
of the issuance of the policy and subsequent thereto defendant was a 
member of and connected with a tariff association, to wit, the Southeast- 
ern Tariff Association, and had an agreement with other corporations or 
associations engaged in the insurance business about the particular rate 
to be charged for certain classes of insurance; and that more than 15 
days prior to the bringing of this suit proof of loss had been filed with 
the duly authorized agent of the defendant, under the terms of the policy. 
In addition to the actual damages plaintiff claimed 25 per cent. on all 
said actual damages. : 

There were special pleas interposed, which are summarized by coun- 
sel as follows: 

“(1) That there was a disagreement between the plaintiff and the 
defendant as to the amount of the loss and damage; that the defendant 
demanded that the loss be ascertained by appraisal; that the plaintiffs 
refused to hold an appraisal, and sold the damaged goods over the pro- 
test of the defendant; and that thereby there was a breach on the part of 
the plaintiffs to observe one of the conditions contained in the policy, 
which, by the terms thereof, was made a condition precedent to recovery 
under the policy. 

“(2) That by the plaintiffs refusing to agree to have the ascertain- 
ment of the loss fixed by appraisal, there was a breach of the contract 
sued on by the plaintiffs, which resulted in depriving the defendant of 
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the exercise of a property right which it reserved in the contract sued on, 
in that it could not exercise the option reserved to it to take all or any 
part of the articles damaged, at the ascertained or appraised value. 

“(3) That by the refusal of the plaintiffs to have the loss and dam- 
ages ascertained and determined in the manner as provided for in the 
policy, and by the sale of the damaged goods, the plaintiffs breached their 
contract, and denied defendant the right reserved to it under the policy 
to replace the property damaged with other of like kind, within a rea- 
sonable time.” 

Plaintiffs’ demurrer to these pleas was sustained, and these rulings 
constitute the only assignment of error on this appeal. 


Coleman & Coleman & Spain & Fisk, of Birmingham, for appellant. 
Cabaniss & Cabaniss, of Birmingham, for appellee. 


This cause was submitted under rule 46 (65 South. vii), and the 
opinion of the court delivered by 


GaRDNER, J. This is the second appeal in this cause. See Blumberg 
Shoe Co. v. Phoenix Assurance Co., Ltd., 84 South. 763, present term. 

The defenses attempted to be set up in the special pleas in bar of 
recovery relate either to the question of appraisal or something dependent 
thereon. The same defense in substance was pleaded in abatement upon 
the former appeal, as will be noted by reference to amended plea 2, 
which appears in the statement of that case. 

On the former appeal there was involved, as here, the construction 
of sections 4594, 4595 of the Code of 1907 as amended by Acts of 1911, 
p. 316. 

That provisions in a fire insurance policy, similar to those here in- 
volved, requiring appraisal of the loss, have been held valid and binding 
is of course not questioned. Western Assurance Co. v. Hall Bros., 112 
Ala. 318, 20 South. 447; Id., 120 Ala. 547, 24 South. 936, 74 Am. St. Rep. 
48. But this court on former appeal referred to the fact that the act 
under consideration was passed for the protection of the people against 
combinations and conspiracies between insurers whereby rates of insur- 
ance are raised and fixed (Continental Ins. Co. v. Parkes, 142 Ala. 650, 39 
South. 204), and the constitutionality of such a statute has been upheld 
as the legitimate exercise of the police powers of the state. So, there- 
fore, the only question is the proper construction of this act. Speaking 
to this question, the court on the former appeal said: 

“Giving to the first proviso the simple and ordinary import of the 
language used, we carmot escape the conviction that, assuming the ex- 
istence of a valid and operative policy at the time of the loss, the Legis- 
lature intended to give to the assured his right of action upon the single 
condition expressed, viz. that he has filed proof of loss with the defend- 
ant company 15 days before the institution of his suit. The right of ac- 
tion is not conditioned upon the plaintiff’s prior performance of any of 
the duties which, under the terms of the policy, are required of him af- 
ter the occurrence of the loss, in order to perfect his right of action 60 
days thereafter.” 

A very full and deliberate consideration was given to this act on 
the former appeal, and application for rehearing was denied. 

The only pleas involved when the cause was previously before this 
court were the pleas in abatement, the substance of which are presented 
upon this appeal in the form of pleas in bar. 

Presented either by plea in abatement or in bar, the only remaining 
question of merit relates to the proper construction of the amendatory 
act of April 7, 1911. But it is insisted by counsel for appellant that the 
former holding, to the effect that the plea in abatement was not well 
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laid, is not decisive of this appeal, for the reason that the only question 
formerly presented was whether or not the suit had been prematurely 
brought because of failure to submit to appraisers, and that the court did 
not hold, as it was not called upon to hold, that the breach by the insured 
of the agreement to submit to appraisers, contained in the policy, did 
not bar recovery. In short, the argument is that, while under the hold- 
ing of the court the plaintiffs had a right to bring the suit, it was not 
meant that they also had the right to maintain the suit. We think this 
is a distinction without any substantial foundation upon which to rest. 
We are of the opinion now. as we were when the cause was formerly here, 
that it was meant by the amended statute to give to the insured a right 
of action upon the single condition that he file proof of loss with the de- 
fendant company 15 days before the institution of the suit, and that ‘by 
right of action this court meant the right also to maintain the action so 
far as concerned any requirements of the policy subsequent to the loss. 
To give to the plaintiffs a right of action, and yet withhold from them 
the right to maintain the suit or the right to recover, would be but to 
give them a shadow and withhold the substance. Of course, it was not 
intended by the statute that plaintiffs be given a right of action where 
they had none before, and, in the language of the former opinion, “the 
existence of a valid and operative policy at the time of the loss” was 
assumed. 


The argument of counsel for appellant, therefore, that the construc- 
tion here given this act would authorize a recovery notwithstanding a 
breach on the part of the insured of the “iron-safe” clause of the policy, 
is not well made. Such a breach being established would deprive insured 
of a right of recovery, as he would not have at the time of the loss “a 
valid and operative policy,” and to such situation the statute here in ques- 
tion would have no application. The statute was intended to relieve the 
insured of the obligations imposed upon them by the terms of the policy 
after the occurrence of the loss, except the requirement that they file 
proof of loss 15 days before the institution of suit. 


We have again given careful consideration to the meaning of this 
amendatory act in the light of argument of counsel, so forcibly presented 
upon this appeal, but we are satisfied with the conclusions as stated upon 
the former appeal, and are fully persuaded that the matters set up in the 
pleas are insufficient either in abatement or in bar of this suit; and that 
the court below properly ruled in sustaining the demurrer thereto. 

A review of the authorities and a further discussion of the question 
would serve no useful purpose. 


We are of the opinion that the holding of this court upon former 
appeal is in fact decisive of this cause. 


It results that the judgment of the court below will be affirmed. 
Affirmed. 


Anderson, C. J., and Sayre and Brown, JJ., concur. 
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AMERICAN INS. CO. v. BLUMBERG SHOE CO. (6Div. 110.) 
(Supreme Court of Alabama. June 30, 1920.) 
85 Southern Reporter, 816. 


Appeal from Circuit Court, Jefferson County; Romain Boyd, Judge. 

Action by the Blumberg Shoe Company against the American In- 
surance Company. From judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals under Acts 1911, p. 450, § 6. Af- 
firmed. 


Coleman & Coleman & Spain & Fisk, of Birmingham, for appellant. 
Cabaniss & Cabaniss, of Birmingham, for appellee. 


McCLeLLan, J. Affirmed on the authority of Blumberg Shoe Co. v. 
Pheenix Assur. Co., 84 South. 763, and Phoenix Assur. Co. v. Blumberg 
Shoe Co., 85 South. 815. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 


} 
——-— eee 


MITCHELL v. MERCHANTS’ FIRE ASSUR. CORPORATION OF 
NEW YORK. (Civ. 3283.) 


(District Court of Appeal, Second District, Divis'on 1, California. 
May 27, 1920.) 


191 Pacific Reporter, 71. 


[INSURANCE — ACTION ON FIRE POLICY PREMATURELY 
BROUGHT. 


Where, under a fire policy, insurer was entitled to 20 days within 
which to accept or object to amount of loss claimed, and, in absence of 
objection, was deemed to have assented to amount claimed in preliminary 
proof, and such loss became payable 30 days from expiration of the 20 
days, action instituted 48 days after furnishing a preliminary proof of 
loss was prematurely brought. 


(For other cases, see Insurance, Dec. Dig. § 621.) 


Appeal from Superior Court, Los Angeles County; Chas. Monroe, 
Judge. 

Action by Mrs. Rose D. Mitchell against the Merchants’ Fire Assur- 
ance Corporation of New York, a corporation. From judgment for plain- 
tiff, defendant appeals. Reversed. 


W. W. Hindman, of Los Angeles, for appellant. 
Duke Stone, of Los Angeles, for respondent. 


Conrey, P. J. Action to recover for loss incurred by fire and covered 
by a fire insurance policy issued to the plaintiff by the defendant. Judg- 
ment in favor of the plaintiff, from which the defendant appeals. 

It was provided in the policy that— 





568 Insurance Law Journal, Vol. 56. —_[ Nov., 1920. 


“This company shall be deemed to have assented to the amount of 
loss claimed by the insured in his preliminary proof of loss, unless within 
twenty days after the receipt thereof, * * * the company shall notify 
the insured in writing of its partial or total disagreement with the amount 
of loss claimed by - him. * * * ” 

Further provision was made for appraisal in case. of disagreement 
of the parties as to the amount of loss. It was further provided: 


“Loss when Payable <A loss hereunder shall be payable in thirty 
days after the amount thereof has been ascertained either by agreement 
or by appraisement; but if such ascertainment is not had or made within 
sixty days after the receipt by the company of the preliminary proof of 
loss, then the loss shall be payable in ninety days after such receipt.” 

The complaint alleged that on or about March 19, 1919, the plain- 
tiff furnished the defendant with her proof of loss, and that the defend- 
ant refuses to pay the same, and has not paid the same or any part there- 
of. The complaint is silent as to any notice of disagreement as to the 
amount of loss, or any appraisal or attempt to obtain an appraisal. 

The defendant demurred to the complaint on the ground that the 
complaint did not state a cause of action, and that demurrer was over- 
ruled. Thereafter the defendant filed its answer, in which it was denied 
“that any sum or sums of money were due, owing or unpaid by the de- 
fendant to the plaintiff at the time of the commencement of this action, 
or at any other time or at all.” The court found that— 

“On March 19, 1919, and within the time and terms provided by 
said policy, plaintiff furnished the defendant with her proof of loss, but 
that defendant has at all times refused to pay the plaintiff any sum 
whatever under said policy, and that in truth and in fact by reason of 
said loss that the defendant became liable to pay the plaintiff the said sum 
of $350, being the reasonable value of the furniture and personal effects so 
destroyed.” 

On the record thus produced, consisting of the judgment roll alone, 
it appears that the action was instituted prematurely. The complaint was 
filed on May 5, 1919, which was only 48 days after the preliminary proof 
had been furnished by the plaintiff to the defendant. The defendant was . 
entitled to a period of 20 days within which to accept or object to the 
amount of the loss as claimed by the plaintiff. In the absence of any ob- 
jection made, the company was “deemed to have assented to the amount 
of loss claimed by the insured in his preliminary proof of loss”; in other 
words, the amount was thus ascertained by agreement. Under those cir- 
cumstances, the loss became payable in 30 days from the expiration of the 
20 days. No right of action could accrue until the expiration of that 
period of 30 days. In Borger v. Connecticut Fire Ins. Co., 24 Cal. App. 
696, 142 Pac. 115, the action appears to have been based upon the same 
form of policy as that before the court in the case at bar; the complaint 
was subject to similar defects, and it was held that the action having 
been commenced within less than 30 days after the expiration of 20 days 
from the presentation of the proofs of loss, the action was prematurely 
brought. On that ground the judgment was reversed. On the authority 
of that decision, and without discussing the other ground of appeal relied 
upon by appellant, the judgment is reversed. 


We concur: Shaw, J.; James, J. 





Fire, &c.] National Union Fire Ins. Co. v. Cone. 569 


NATIONAL UNION FIRE INS. CO. OF PITTSBURG vy. CONE. 
(Supreme Court of Florida. July 12, 1920.) 
85 Southern Reporter, 913. 


(Syllabus by the Court.) 

1. INSURANCE—FAILURE TO PROMPTLY GIVE NOTICE AND 
MAKE PROOF OF LOSS HELD NOT TO INVALIDATE POL- 
ICY. 

The provisions in a standard fire insurance policy requiring the in- 
sured to notify the company in writing of the loss and to furnish proof 
of such loss are conditions precedent to the right to sue, but the failure 
to comply with said provisions promptly does not invalidate the policy or 
work a forfeiture of the rights of the insured, in the absence of a stipu- 
lation to that effect. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


2. INSURANCE — POLICY HELD NOT INADMISSIBLE FOR 

VARIANCE BETWEEN IT AND COPY ATTACHED. 

An objection to the introduction in evidence of the original fire in- 
surance policy sued on, because of variance between the names of the 
persons signing as president and secretary, as shown by said original 
policy and the copy attached to the declaration, was properly overruled 
when the court was unable to distinguish from the signatures whether 
they were the same or not, and when the company’s agent who issued the 
policy, and whose name was properly given in the copy, identified the poli- 
cy as the one signed by him and delivered to the plaintiff covering the 
property in question. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 


6. INSURANCE—INTEREST DOES NOT RUN PRIOR TO TIME 

INSURANCE PAYABLE. 

Where a fire insurance policy provides that loss shall not be payable 
until 60 days after the proof of loss has been furnished, interest on the 
amount due does not run prior to said time. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Error to Circuit Court, Alachua County; James T. Wills, Judge. 

Action by T. J. Cone against the National Union Fire Insurance 
Company of Pittsburg, Pa. Judgment for plaintiff, and defendant brings 
error. Affirmed upon remittitur. 


E. G. Baxter, of Gainesville, and F. Y. Smith, of Alachua, for plain- 
tiff in error. ’ 


W. S. Broome and Thos. W. Fielding, both of Gainesville, for de- 
fendant in error. 


Reaves, C. J. T. J. Cone, whom we shall call the plaintiff, sued 
the National Union Fire Insurance Company of Pittsburg, which we 
shall call the defendant, in the circuit court of Alachua county, to recover 
for damage done by fire to a building owned by the plaintiff and insured 
by the defendant. The property was insured for $700. The fire occurred 
December 1, 1916. The company was notified in writing and proper proof 
of the damage furnished as required by the contract on August 4, 1918. 
The verdict and judgment gave the plaintiff $225 damages, with interest 


at 8 per cent. from the day of the fire, amounting to $45, and attorney’s 
fees $150. 
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[1] The first assignment of error complains of the order of the 
court in sustaining a demurrer to the defendant’s first and second 
amended pleas. By the first of these pleas it is alleged that the plaintiff 
ought not to have or maintain his action, for the reason that the policy 
provides that “if fire occur the insured shall give immediate notice of the 
loss in writing was not immediately given, but was delayed, as herein- 
before stated; and the second plea is similar, except that it alleges delay 
in furnishing the proof of loss required by the policy. That these provi- 
sions in a standard fire insurance policy are conditions precedent to the 
right to sue and the failure to comply with them promptly does not in- 
validate the policy or work a forfeiture of the rights of the insured, in 
the absence of a stipulation to that effect, is settled by the decision of 
this court in Hartford Fire Ins. Co. v. Redding, 47 Fla. 228, 37 South. 
62, 67 L. R. A. 518, 110 Am. St. Rep. 118. 

[2] It is next assigned that the court erred in overruling defendant’s 
objection to the introduction of the policy in evidence. The defendant, 
by proper plea, had denied the making of the policy sued on, and the 
objection to the introduction of the policy offered is based on a supposed 
variance between the names of the persons signing as president and sec- 
retary and the corresponding officers as named on a copy of the policy 
attached to the declaration. The court, in overruling this objection, said 
he was unable to distinguish from the signatures whether they are the 
same or not. It is therefore manifest that we cannot ‘hold the trial 
court in error, irfasmuch as the original policy is not before this court for 
examination. Moreover, the company’s agent who issued the policy, and 
whose name is properly given in the copy attached to the declaration, 
identified the policy offered in evidence as the one signed by him and 
delivered to the plaintiff covering the property in question. It is there- 
fore manifest that the defendant was not misled, even if it be true that 
the copyist failed to correctly decipher and reproduce the names, ~* 

[3] The third assignment is that the court erred in refusing to grant 
the motion of the defendant to strike all the testimony of the witness P. 
H. Perry. The ground of the motion is that Perry in his estimate of the 
cost of replacing the building, has based the estimate on the cost of new 
material instead of material of the character in the building at the time 
of the fire. This motion was properly overruled. It was too broad. The 
witness had described the extent of the burning and given an estimate 
of the amount of material required to replace the burnt portions. To 
describe the effect of the fire certainly was proper testimony, and any 
motion to strike including this testimony was properly overruled. Again, 
it had been testified that used materials, such as that in the building, 
could not be bought in the market; hence estimates were necessarily 
based on the cost of new material, and it cannot be said that such an 
estimate was of no assistance to the jury in determining the extent of the 
loss. ; 

The next assignment is directed against an opinion of the witness 
Hiatt as to what it would cost to repair burnt portions, it being claimed 
that Hiatt had not properly qualified as an expert. The witness had 
testified that he had been a contractor and builder in Gainesville, Fla., for 
17 years, and had followed said trade in Gainesville and other places for 
30 years, and that he had examined the buildings, etc. The fire occurred 
at Alachua, in Alachua county, and it cannot be said that a witness with 
such extensive experience at a nearby town as Mr. Hiatt is shown to have 
had is not competent to testify in the manner indicated. 

The next assignment is based upon the order of the court over- 
ruling defendant’s motion “ to strike all that part of the testimony” of 
the witness Hiatt “relating to smoke in the room and the fallen plaster- 
ing and the holes that he testified about through the walls, as he has not 
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shown that he knows it came from the fire in question.” This witness 
had described the condition of the building, stating that the roof was 
burned off of the dining room and kitchen, the rafters were charred, etc., 
and that a hole was broken through into the main body of the house “by 
trying to put the fire out,” he supposed, and that the plastering was 
broken and the ceiling smoked in the main body of the house. It was 
certainly competent for the witness to describe the conditions as he 
found them at the house, and it was for the jury to determine whether 
or not the evidence of smoke which he saw on the ceiling and plastering 
was the result of the fire in question. There was nothing in the evidence 
indicating that it was due to any other cause. 

[4, 5] The question forming the basis of the sixth assignment of 
error is not shown by the record to have been answered; hence that as- 
signment must fail. The seventh, eighth, and ninth assignments are that 
the verdict is contrary to the evidence, contrary to law, and the damage 
allowed is excessive. The estimate made by the witness for the plaintiff 
indicated that the damage was more than the jury allowed, while an esti- 
mate made by a witness introduced by the defendant, and which he 
claimed to have made shortly after the fire, showed very slight dam- 
age. This was a matter peculiarly within the province of the jury to de- 
termine, and their finding was properly not distutbed by the trial court. 

[6, 7] The eleventh assignment is that the verdict allowing interest 
from December 1, 1916, is contrary to law. This is well taken, because, 
under the terms of the policy, the loss was not payable until 60 days after 
the proof of loss had been furnished, and the declaration and evidence 
show that the proof was not furnished until August 14, 1918. There- 
fore the interest allowed was excessive to the amount of $33, and a re- 
mittitur of that amount should be made. It is argued that the defendant 
cannot be heard to complain of this error because the court charged the 
jury that they might allow interest from December 1, 1916, and the de- 
fendant did not except to this charge. It is true that no exception at the 
time the charge was given is shown by the record, but, under the statute, 
a charge given by the court of his own motion may be excepted to in the 
motion for a new trial, and the motion for a new trial in this case as- 
signs, among other matters, the following: ‘Because the verdict fixing 
the rate of interest from December 1, 1916, is contrary to law.” This 
was sufficient to direct the attention of the trial court to the matter of 
interest, and the error should have been corrected. 

[8] The tenth assignment is that the attorney’s fee allowed by the 
judgment is excessive. ‘The courts should exercise care and caution in 
decreeing attorney’s fees, to the end that only reasonable fees for serv- 
ices rendered be allowed.” Purvis v. Frink, 57 Fla. 519, 49 South. 1023. 

“The opinion evidence of expert witnesses as to the value of an at- 
torney’s services is not conclusive, nor is it binding either on the court 
or on the jury.” Evors v. Bryan, 81 South. 513. 

This was a simple case; the declaration is in the statutory form; 
the testimony was short and the recovery small. An attorney’s fee of 
$150 for recovering $225 under such circumstances seems out of pro- 
portion. A fee of $75 would have been more in harmony with the facts 
of the case at bar and the law as declared and applied by this court in 
the cases above cited. But the case was brought up, not to have the 
amount of attorney’s fee alone reviewed, but many other questions as 
well, and therefore we should not disturb the allowance for attorney’s 
fee when it appears not to be excessive, in view of services rendered both 
in the trial and appellate courts. Pervis v. Frink, 61 Fla. 712, 54 South. 
862; Morris v. City of Gainesville, 60 Fla. 338, 53 South. 739. 

[9] But we must not be understood as approving any practice where- 
by a trial court may fix the amount of attorney’s fee in anticipation of a 
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possible or probable appeal or writ of error, and if any language used 
in the opinion in Morris v. City of Gainesville, supra, seems to so state, 
such language is disapproved and any such intent disclaimed. Should an 
unreasonable amount be allowed by a trial court and the cause be brought 
to this court upon that question alone, it would be our clear duty to grant 
relief without reference to services in the appellate court. 

The judgment should be affirmed upon plaintiff entering a remitti- 
tur of $33 to cover the excess interest. 


Per CurtaM. The record in this cause having been considered by 
this court, and the foregoing opinion, prepared under chapter 7837, Acts 
of 1919, adopted by the court as its opinion, it is considered, ordered, 
and adjudged by the court that the judgment herein be, and the same’ is 
hereby, affirmed. 

Browne, C. J., and Taylor, Whitfield, Ellis, and West, JJ., concur. 


T. E. HADDOX & CO. v. OHIO VALLEY FIRE & MARINE INS. 
co. 


(Court of Appeals of Kentucky. June 15, 1920. Rehearing Denied 
Sept. 17, 1920.) 


223 Southwestern Reporter, 1009. 


1. INSURANCE—WHERE POLICY DELIVERED AND PREMIUM 
ACCEPTED NOT NECESSARY THAT INSURED SHOULD 
HAVE REQUESTED POLICY. 


An insurance company may make a binding contract of insurance by 
delivering a policy and accepting the premium thereon, even though the 
insured never requested that the policy be issued. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 


2. INSURANCE—UNDISCLOSED LIMITATION OF AGENT’S AU- 
THORITY HELD NO DEFENSE, WHERE COMPANY DID 
NOT CANCEL POLICY. 


Undisclosed limitation of agent’s authority to issue the policy sued 
on only on condition of cancellation of previously issued policy, which 
condition was not performed, held no defense, the company having taken 
no steps to cancel either policy during the 23 days between issuing the 
second policy and the loss. 


(For other cases, see Insurance, Dec. Dig. § 390.) 


Appeal from Circuit Court, Ballard County. 

Action by T. E. Haddox & Co. against the Ohio Valley Fire & Mar- 
ine Insurance Company. From a judgment giving them insufficient re- 
lief, plaintiff appeals. Reversed and remanded, with directions. 


John E. Kane, of Bardwell, for appellant. 
Mocquot & Berry, of Paducah, for appellee. 


Ciay, C. T. E. Haddox & Co., whose stock of merchandise had been 
destroyed by fire, brought suit against the Ohio Valley Fire & Marine In- 
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surance Company to recover on two policies of insurance for $2,000, and 
the other for $1,000. The trial court instructed the jury to find for plain- 
tiffs on the $2,000 policy, and for the defendant on the $1,000 policy. 
Plaintiff’s appeal. 

The firm of T. E. Haddox & Co., which was composed of T. E. 
Haddox, T. C. Haddox, and Angie Summers, now Angie Summers Tier, 
was engaged in the mercantile business at La Center, Ballard county. 
T. E. Haddox and T. C. Haddox are father and son. The management 
of the business was in the hands of the son, T. C. Haddox, until October, 
1917, when he was drafted into the United States army. After that the 
father, T. E. Haddox took charge of the business. = 

The Ohio Valley Fire & Marine Insurance Company is an insurance 
company located at Paducah. It had no regular agent in Paducah ex- 
cept R. G. Fisher, who worked in the home office of the company, and who 
was paid a salary, and not commissions as an agent. However, it issued 
policies at the request of the various insurance agencies in that city. 
Among the agencies was that of C. E. Jennings & Co., who represented 
several companies, and who placed insurance in such companies as they 
desired, unless the customer directed otherwise. 

Through a Mr. Lovelace, the local insurance agent at La Center, 
T. C. Haddox, the son, procured two $2,000 policies in the Ohio Valley 
Fire & Marine Insurance Company. These policies were issued at the 
request of C. E. Jennings & Co. One was issued on December 4, 1916, 
and the other on March 7, 1917. When the policy of December 4, 1916, 
expired Jennings & Co. notified the ‘insurance company to renew 
the policy. The company had reinsured $1,000 of -the original 
policy, and thought that it could be reinsured again. Thereupon 
it issued a $2,000 policy, and mailed it to C. E. Jennings & Co. At that 
time, J. S. Peal had succeeded Mr. Lovelace in the insurance business at 
La Center. He had received a license from the insurance department, 
authorizing him to act as agent of the Ohio Valley Fire & Marine Insur- 
ance Company when empowered by that company to do so. Though no 
formal appointment was ever made, Peal was furnished with an insurance 
register, blotters, letter heads, and other stationery for use by him as 
agent. He was also delivered some “hail” policies to be signed and de- 
livered by him to any one desiring “hail” insurance. According to the 
company, he was never empowered to act as fire insurance agent, and 
Peal admits that he never did act in that capacity, but produced policies 
through C. E, Jennings & Co., with whom he divided his commissions. 
When Jennings & Co. received the renewal policy on December 4, 1917, 
they mailed it to Peal to be delivered to T. E. Haddox & Co. As soon 
as the company’s general manager learned of the issuance of the policy, 
he attempted to reinsure $1,000 of it, as he had formerly done in other 
companies. Being unable to do so, he notified Jennings & Co., either 
on the 4th or 5th of December, that the company could not carry the $2,000 
policy, but that Jennings & Co. would have to get it elsewhere, and re- 
quested them to return the policy. Jennings asked that they carry as 
much of the policy as they could, and the company finally agreed to issue 
another policy of $1,000 in lieu of the $2,000 renewal policy which had 
previously been sent to Jennings. Jennings agreed to accept this in lieu 
of the $2,000 policy, and to return the $2,000 policy. Jennings “thinks” 
that he sent the $1,000 policy to Peal, with directions to keep it and take 
up the $2,000 policy, but Peal testified that he received no such instruc- 
tions. Both the $2,000 policy and the $1,000 policy were delivered to T. 
E. Haddox, who accepted them and paid the premium thereon to Peal. 
T. E. Haddox admits that he had never ordered either of the policies, and 
that he accepted and paid for them because he was there to protect the 
interest of the firm. Peal never informed T. E. Haddox that the $1,000 
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policy was issued in lieu of the $2,000 policy. Jennings claimed that on 
December 15th he wrote Peal a letter, notifying him to send in the $2,000 
policy, in lieu of which the $1,000 policy had been issued. Peal says that 
he never received the letter, and the $2,000 policy was never taken up. 
A few days later the fire occurred. In the early part of January Peal 
settled with Jennings & Co. for the premium on the $1,000 policy, and 
Jennings & Co. settled with the Ohio Valley Fire & Marine Insurance 
Company. Peal also offered to settle with Jennings & Co. for the premium 
on the $2,000 policy, but Jennings & Co. refused to receive it.. In paying 
both premiums to Peal, the firm check was made payable to the Ohio 
Valley Fire & Marine Insurance Company, and was indorsed by Peal 
as agent. 

The argument in behalf of the company is as follows: The $1,000 
policy was issued in lieu of the $2,000 policy, and the company never in- 
tended to be bound thereon, unless the $2,000 policy was surrenderd. The 
$1,000 policy was not ordered by T. E. Haddox & Co., nor was it in re- 
newal of an existing policy. Jennings & Co. were not the agents of the 
insurance company, and had no authority to deliver the $1,000 policy, 
except upon the condition that the $2,000 policy was to be surrendered. 
Since the $2,000 policy was not surrendered, the result is that the company 
issued a policy upon which it never intended to be bound and T. E. Had- 
dox & Co. accepted and paid for a policy which they did not apply for 
or expected to be issued to them. ‘Hence there was no meeting of the 
minds of the parties, and the comapny was not liable. Though it be 
true that Jennings & Co. were not the agents of the insurance company 
in the ordinary sense of that word, there can be no doubt that they were 
its agents for the purpose of delivering the $1,000 policy and securing the 
surrender of the $2,000 policy. It is equally true that they were in no 
sense the agents of Haddox & Co., since the latter did not ask or employ 
them to procure the insurance. In delivering the policy and collecting 
the premium, Jennings & Co. acted through Peal, who was the local agent 
of the insurance company at La Center for certain purposes. There is 
no satisfactory evidence that Peal, prior to the delivery of the $1,000 
policy, was apprised of the condition on which it was delivered. Certain it 
is that Haddox & Co. were not notified of such condition when the $1,000 
policy was delivered. Furthermore, the fire did not occur until 23 days 
after the delivery of the policy, and during that time no steps were taken 
to acquaint Haddox & Co. of the condition, or to cancel either one of 
the policies. 

{1, 2] The fact that the insured had not applied for the policy is not 
controlling, since an insurance company may make a binding contract of 
insurance by delivering a policy and accepting the premium thereon, even 
though the. insured never requested that the policy be issued. It was: 
within the apparent authority of both Jennings & Co. and of Peal to de- 
liver the policy and accept the premium, and Haddox & Co. were not 
bound by any instruction of which they were not apprised. On the con- 
trary, when they accepted the $1,000 policy and paid the premium, they had 
every reason to believe that they were obtaining a binding contract of in- 
surance. Their lack of knowledge to the contrary was not due to any fault 
on their part, but was due solely to the negligence of those instrusted by 
the company with the del'very of the policy. In view of these facts the 
case is the same as if the company had sent the policy from its home office 
to the insured and collected the premium without any instructions that it 
was in lieu of the $2,000 policy, and had failed between that time and the 
fire to acquaint the insured of that fact, or to take any steps to cancel ei- 
ther of the policies. Not having advised the insured before the fire of the 
condition on which the policy was issued, the company will not be per- 
mitted to rely on that defense after the loss has been incurred. We 
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therefore conclude that the court should have directed the jury to find 
for the plaintiff, instead of the defendant, on the $1,000 policy. 

Judgment reversed, and cause remanded for a new trial consistent 
with this opinion. 


INDEPENDENT GROCERY CO. v. SUN INS. CO. et aL 
(No. 21842.) 


(Supreme Court of Minnesota. June 25, 1920.) 
178 Northwestern Reporter 582. 


(Syllabus by the Court.) 

4. INSURANCE—COMPLAINT ALLEGING DAMAGES FROM 
MALICIOUS DELAY IN SETTLEMENT AND PAYMENT OF 
INSURANCE HELD TO STATE ACTION FOR BREACH OF 
CONTRACT; DAMAGES TO INSURED’S BUSINESS AND 
GOOD WILL HELD NOT NATURAL AND PROXIMATE. 


Complaint construed and held to present a cause of action for breach 
of contract, not in tort, and that the items of damage claimed for the 
malicious and wrongful delay of defendants in adjusting the insurance 
loss complained of do not come within the rule of damages in such cases 
and cannot be recovered. 


(For other cases, see Insurance, Dec, Dig. § 602.) 


Appeal from District Court, Waseca County; Arthur B. Childress, 
Judge. 

Action by the Independent Grocery Company against the Sun Insur- 
ance Company and others. Separate demurrer to the complaint over- 
ruled, and defendant Sun Insurance Company appeals Order reversed. 


Geo. B. Leonard and J. H. Sapiro, both of Minneapolis, for appellant. 
Moonan & Moonan, of Waseca, for respondent. 


Brown, C, J. Defendants interposed separate demurrers to the com- 
plaint, which the tairl court overruled, certifying that the question thereby 
presented was important and doubtful, and defendants appealed. 

[4] The complaint alleges the following facts: Plaintiffs are co- 
partners and during the times stated therein were engaged in the retail 
grocery trade in the village of North Mankato, the good will whereof 
was of the value of $1,000: that on the 2d day of April, 1918, defendant 
Sun Insurance Office issued to plaintiffs a policy of insurance in the sum 
of $1,500, covering the stock of goods and the building wherein the busi- 
ness was carried on and conducted; that on the 2d day of November, 
1918, a like insurance policy was issued to plaintiffs by the other de- 
fendant covering the same property; that on the 24th day of April, 1919, 
plaintiffs suffered a loss by fire and the insured property was thereby 
damaged to the extent of over $1,600; notice of the loss was duly given 
to each company, and under instructions from their representative and 
adjuster plaintiffs closed their placé of business to facilitate an examina- 
tion into the nature and extent of the loss; that defendants susequently 
offered to pay plaintiffs in full for the damage suffered the sum of $450, 
which plaintiffs refused to accept; thereafter further negotiations re- 
sulted in a settlement by which defendants agreed to pay she sum of 

Vol. LVI—38. 
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$1,100 in full discharge of their liability; this plaintiffs agreed to accept. 

The complaint further alleges that notwithstanding the settlement 
defendants delayed and refused to pay the amount agreed upon, and paid 
the same only after plaintiffs had been compelled to bring suit to recover 
the same; it was then paid and the payment was accepted by plaintiffs. 

The complaint also alleges that the delay in the settlement and pay- 
ment of the loss was ruinous to plaintiff's business and the good will 
thereof; that to maintain the same and to hold their former trade an 
immediate resumption of the business was necessary; that they needed 
the inurance money to pay the demands of pressing creditors, as defend- 
ants well knew; that defendants wrongfully dtained the possession of the 
store bu‘lding after the fire an unreasonable time and until plaintiffs’ 
patrons had turned elsewhere and the good will of the business had been 
lost. 

All and singular of which, the delay in the adjustment and payment 
of the loss and the other acts of alleged wrongdoing, the complaint al- 
leges were willful and malicious and with the view on the defendants’ 
part to inflict Joss and injury to plaintiffs and_to ruin and destory their 
said grocery business, w‘th full knowledge that their conduct would have 
that result and effect, to their damage in the sum of $2,900, for which 
they demand judgment. 

The importance of the question presented, in a measure at least, is 
found in the unusual character of the suit, and the courage with which 
it stands forth in challenge of established rules of law controlling rights 
and liabilities in actions involving breach of contract obligations. Though 
the complaint abounds in allegations and charges of malace and intentional 
wrongdoing on the part of defendants, the action is not one in tort, but 
one for the recovery of damages for a breach of the contract, and the 
rule of liability in actions of that kind must control the rights of the 
parties. Whittaker v. Collins, 34 Minn. 299, 25 N. W, 632, 57 Am. Rep. 
55; North v. Johnson, 58 Minn. 242, 59 N. W. 1012; Francis v. Western 
Union Telegraph Co., 58 Minn, 252, 59 N. W. 1078, 25 L. R. A. 406, 49 
Am. St. Rep. 507; City of East Grand Forks v. Steele, 121 Minn. 296, 
141 N. W. 181, 45 L. R. A, (N. S.) 205, Ann. Cas. 1914C, 720. And the 
real question in the case, on the facts alleged, is whether the willful and 
malicious delay by defendants in the adjustment and payment of the in- 
surance loss, the amount of which was paid before the commencement, of 
this action, entitles plaintiffs to damages in the respects stated in the 
complaint. We answer the question in the negative. 


[1-3] The general rule of damages for the breach of contract obli- 
gations is well-settled law in this state. It limits the rights of the com- 
plaining party to compensation for such loss as results naturally and 
proximately from the breach, or such as may reasonably be supposed to 
have been in the contemplation of the parties at the time the contract 
was entered into. 1 Dunnell’s Dig. 2559; Paine v: Sherwood, 21 Minn. 
225; Wilson v. Reedy, 32 Minn. 256, 20 N. W. 153. The facts presented 
do not bring the case within the rule. Neither the loss of trade nor the 
inability of plaintiffs to pay their creditors, or even that they were likely 
to have creditors in the event of a destruction of the insured property by 
fire, or the loss of the good will of the business, flowed naturally or 
proximately from the delay of defendants in adjusting and paying the 
loss; nor can it be said that the financial condition and business situa- 
tion of plaintiffs as pictured by the complaint was within the contemplation 
of the parties when the contract was entered into. Those facts therefore 
furnish no basis for the recovery of damages, for as to the breach of the 
contract, whether malicious or not, plaintiffs’ recovery, within the rule 
stated, must be limited to the amount of the legal liability under the policy 
with interest. Talcott v. Marston, 3 Minn. 339 (Gil 238); 8 Ruling Case 
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Law, 463, and citations. The items claimed are entirely too remote. 
O’Neill v. Johnson, 53 Minn. 439, 55 N. W. 601, 39 Am. St. Rep. 615; 
Baumgarten v. Alliance Assurance Co, (C. C.) 159 Fed. 275. 

The motives prompting the breach of a contract are immaterial, so 
far as the rule of datnages is concerned, and, however malicious or 
wrongful the measure of compensation remains the same. North v. John- 
son, 57 Minn. 242, 59 N. W, 1012; 1 Sutherland on Damages, § 99. That 
is settled law, with few exceptions referred to in Beaulieu v. Great 
Northern Railway Co., 103 Minn. 47, 114 N, W. 353, 19 L. RA. (N. S.) 
564, 14 Ann. Cas. 462, and not here material, in all jurisdictions of this 
country except where the so-called “Texas doctrine” is followed, under 
which damages may be had as in tort actions for the breach of a contract 
promptly to transmit and deliver a telegraphic message. But that doc- 
trine, though by analogy it supports this action, has been rejected in this 
state. Francis v. Western Union Telegraph Co., 58 Minn. 252, 59 N. W. 
1078, 25 L. R. A. 406, 49 Am. St. Rep 507; Beaulieu v, Great Northern 
Railway Co., supra. We early adopted the rule of Hadley v. Baxendale, 
9 Exch. 341, and it has since been followed, 1 Dunnell’s Dig. 2559. 

The action is wholly unlike Tuttle v. Buck, 107 Minn. 145, 119 N. W. 
946, 22 L. R .A. (N. S.) 599, 131 Am. St. Rep. 446, 16 Ann. Cas. 807, and 
kindred cases cited by plaintiff. That was an action in tort, pure and 
simple, and bore no relation whatever to contractual rights. The rule as 
to such actions is quite different from that applied in breach of contract 
cases. 1 Dunnell’s Dig. 2562. 

It follows that the complaint fails to state a cause of action, and the 
demurrer should have been sustained, 

Order reversed. 


MAIMES v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. 
(New York Supreme Court, Special Term, Monroe County. July 12, 1920.) 
183 New York Supplement 690. 


(Syllabus by the Court.) 


1. INSURANCE—ARBITRATION CLAUSE OF FIRE POLICY IN- 
APPLICABLE, WHERE LIABILITY DISPUTED. 


The arbitration clause in the standard fire insurance policy does not 
apply to a case where the company disputes its liability, but only to a case 
where there is dispute solely as to the amount of the loss or damage. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 


Action by Samuel Maimes against the Automobile Insurance Com- 
pany of Hartford. Conn. On plaintiff’s motion for new trial. Motion de- 
nied. : 


Louis E. Fuller, of Rochester, for the motion. 
McGuire & Wood, of Rochester (J. Sawyer Fitch, of Rochester, of 
counsel), opposed. 


RopENBECK, J. The defendant insurnace company was not required to 
accede to the request of the plaintiff for an appraisal under the clause in 
the standard fire insurance policy included between lines 159 and 175. 
Upon the failure of the company to select an appraiser upon the request 
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of the insured, he is permitted to commence an action under the policy. 
This clause in the contract is a collateral agreement to the main agree- 
ment (Mark v. Nat. Fire Ins. Co., 24 Hun, 565; Gibbs v. Continental 
Ins. Co., 13 Hun, 611), which is one to pay the actual cash value of the 
property lost or damaged. The clause relating to suits, between lines 192 
and 196, provides that no action shall be sustainable ‘unless all the re- 
quirements of this policy shall have been complied with”; but there 
is no provision that the insured shall make a demand or an appraisal. 
On the contrary, the provision is that each party shall “on the written 
demand” of the other party select an appraiser, so that before the insured 
was required to act under the appraisal clause the company was required 
to make a written demand for the appraisal. Gibbs v. Continental In- 
surance Co., supra. ' 

[1] If the company did not make such a demand within a reasonable 
time, the insured would have the right to assume that the company had 
waived its privilege under the appraisal clause. Uhrig v. Williamsburgh 
City F. I. Co., 101 N. Y. 362, 4 N. E. 745; Chainless Cycle Mfg. Co. v. 
Security Ins. Co., 169 N. Y. 304, 62 N. E. 392. On the other hand, if 
the insured did not make such a demand, the company had the right to 
assume that he had waived his right to ask for the appraisal. In any event 
the clause only applies to a case where there is a disagreement “as to 
the amount of loss or damage,” and not to a case where the company 
denies a liability. Lasher v. Northwestern Nat. Ins. Co., 18 Hun, 98. 
In the case at bar such a liability was denied, and therefore the clause 
did not apply, and neither party was required to accede to the request of 
the other for an appraisal. In a proper case com‘ng within the language 
of the appraisal clause, if the company makes a demand for an ap- 
praisal, the insured must comply, because his contract provides that he 
shall not sue unless he has complied with the requirements of the contract. 
Silver v. Western Assurance Co., 164 N. Y. 381, 58 N. E. 284; Hamilton 
v. Liverpool, etc., Ins. Co., 136 U. S. 242, 10 Sup. Ct. 945, 34 L. Ed. 419; 
19 Cyc. 880. But, if the insured makes the demand, the company is not 
required to comply with his request, as there is nothing in the contract 
to that effect. The only effect of such a refusal, or of action in bad 
faith thereunder, is to permit the insured to sue on his policy. Bishop 
v. A. Ins. Co., 130 N. Y. 488, 29 N. E. 844; 19 Cyc. 880. No such results 
as are claimed by the plaintiff in this action follow the failure of the in- 
surance company to accede to the demand for an appraisal. To give such 
a refusal the effect claimed, namely, that the company has waived its right 
to contest the amount of the loss, and is precluded from offering evidence 
on that issue, it wold be necessary to point to some provision in the 
contract imposing that result upon such a failure. In the absence of any 
other consequences provided in the contract, the only effect of the refusal, 
as stated, is to permit the plaintiff to commence an action on the policy. 

[2] The evidence presented by the insurance company as to the 
amount of loss was not as satisfactory as might be desired, but neverthe- 
less it was some evidence, with that of the plaintiff, to go to the jury upon 
that subject. It is only a case where there is no evidence, which means, 
that there js insufficient evidence (Matter of Case, 214 N. Y. 199, 203, 108 
N. E. 408), that the court is required to nonsuit, direct a verdict, or 
grant a new trial on the minutes (Benoit v. Troy & Lansingburgh R. R. 
Co., 154 N. Y. 223, 48 N. E. 524). It cannot be said that the evidence 
in this case was insufficient. Insufficient evidence would be such evidence 
from which no reasonable inference could be drawn. Evidence may 
be loose and inconclusive, or general and indefinite; but it is still suf- 
ficient if a reasonable inference can be drawn from the evidence upon 
which to base a rational verdict. All of the evidence admitted was 
relevant; that is, it had a logical bearing and probative value upon the 
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issue as to the amount of loss, and the only question raised by the plain- 
tiff is as to the strength of the evidentiary structure to sustain a verdict. 
The evidence was clearly sufficient for that purpose. On behalf of the 
defendant there was the testimony of the firemen who put out the fire and 
the photographs showing that the loss was not as extensive as the plain- 
tiff claimed. Photographs may be the strongest possible evidence, as, 
for instance, where a total loss is claimed, and the photographs show that 
only an inconsiderable-portion of the property was destroyed. 


The claim made by the company in this case was that the photo- 
graphs and the testimony of the firemen and of Quackenbush and Patten, 
and discrepancies between the inventory and proofs of loss,, showed that 
the loss was not by any means as extensive as claimed and testified by 
the plaintiff. The fact that the plaintiff had made an inventory of the 
property shortly before the fire, and presented a definite detailed state- 
ment of his loss, is not binding upon the company, as such a course would 
be likely to be taken by one who contemplated a fire loss. The credibility 
of plaintiff, it is also claimed, was impeached by his examination under 
oath under the policy, and thus presented a question for the jury. Kearney 
v. Mayor, 92 N. Y. 617; Joy v. Diefendorf, 130 N. Y. 6, 28 N. E. 602, 27 
Am, St. Rep. 484. It is not strange that the company did not have an 
inventory prior to the fire, or that it did not make an inventory of the 
property after the fire. To hold that such evidence is necessary in order 
to present a case for the jury would put insurance companies at the mercy 
of dshonorable policy holders. All that is required of the company is 
to present the best evidence that it has under the circumstances, and 
such evidence will be sufficient if it is enough to permit reasonable in- 
ferences to be.drawn by the jury as to the amount of the loss. 


In many of these cases, as in other actions, such as torts, it may be 
impossible to present definite evidence ofthe amount of the loss or damage. 
After the plaintiff had introduced his evidence as to the amount of loss, 
and thus created a prima facie case, the defendant put in evidence which 
impaired that case, and if by the pla‘ntiff’s failure to introduce further 
evidence the whole case as to the exact amount of loss was left, as he 
claims, loose and indefinite, it was as much his fault as that of the de- 
fendant. The failure to call Morton, if he was available, to corroborate 
Quackenbush, was a matter from which the jury might draw such reason- 
able inferences as they deemed proper; but it is not a ground for grant- 
ing a new trial. 

The motion for new trial is therefore denied, with $10 costs to abide 
the event. 

So ordered. 
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DOMINICK v. DETROIT FIRE & MARINE INS. CO. 


In rE DETROIT FIRE & MARINE INS. CO. (No. 23988.) 
(Supreme Court of Louisiana. May 31, 1920. Rehearing Denied June 30, 
1920.) 


85 Southern Reporter 236. 


(Syllabus by Editorial Staff.) 
2. INSURANCE — ORAL AGREEMENT OF AGENT WAIVING 

VACANCY CLAUSE INVALID. 

Under policy forbidding waiver of provisions by agents unless in- 
dorsed on policy or added thereto, there can be no recovery by insured 
violating 10-day vacancy clause on showing of an oral agreement of agent 
that it was all right, and that he would take care of the matter; no vacan- 
cy permit being indorsed on or attached to policy. 


(For other cases, see Insurance, Dec. Dig. § 376[2].) 
O’Niell and Dawkins, JJ., dissenting. 


Certiorari to Court of Appeal, First District. 


Action by Anthony J. Dominick against the Detroit Fire & Marine 
Insurance Company. Judgment for plaintiff affirmed by Court of Ap- 
peal, and defendant brings certiorari. Reversed, and suit dismissed. 


Smith & Carmouche, of Crowley, for applicant. 
Philip S. Pugh, of Crowley, for respondent. 


ANTOINE vy. EAGLE & BRITISH DOMINIONS INS. CO. 


In re EAGLE & BRITISH DOMINIONS INS. CO. (No. 23989.) 


(Supreme Court of Louisiana. May 31, 1920. Rehearing Denied 
June 30, 1920.) 


85 Southern Reporter, 238. 


Certiorari to Court of Appeal, First District. 

Action by Sarkes Antoine against the Eagle & British Dominions 
Insurance Company, in which judgment for plaintiff was affirmed by the 
Court of Appeal. Application of the Eagle & British Dominions Insur- 
ance Company for certiorari or writ of review to the Court of Appeal. 
Judgment of district court and that of Court of Appeal set aside, and suit 
dismissed. 


Smith & Carmouche, of Crowley, for applicant. 
Philip S. Pugh. of Crowley, for respondents. 





Fire, &c.] Jackson v. Continental Ins. Co. 


JACKSON y. CONTINENTAL INS. CO. (No. 48.) 
(Supreme Court of Michigan. July 20, 1920.) 
178 Northwestern Reporter 772. 


2. INSURANCE — EVIDENCE HELD TO SHOW TITLE HAD 

PASSED FROM INSURED PRIOR TO LOSS. 

In an action to recover on an insurance policy for hay destroyed 
by fire, evidence held to support the finding that the title to the hay had 
passed from plaintiff to another so that plaintiff was not entittled to 
recover. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Error to Circuit Court, Clare County; Ray Hart, Judge. 
Action by John Jackson, Jr., against the Continental Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. Affirmed. 


Argued before Moore, C. J., and Steere, Brooke, Fellows, Stone, 
Clark, and Sharpe, JJ. 


Joseph F. Bowler and C. W. Perry, both of Clare, for appellant. 
Walter & Hicks, of Detroit, for appellee. 


JOHNSON v. ST. PAUL FIRE & MARINE INS. CO. (No. 21047.) 


(Supreme Court of Nebraska. July 14, 1920.) 
178 Northwestern Reporter 926. 


(Syllabus by the Court.) 
1. INSURANCE—INSURED’S STATUTORY RIGHT TO CANCEL 

FIRE INSURANCE BECOMES PART OF CONTRACT. 

The statutory right of insured to a cancellation of his fire insurance 
is by construction a part of the insurance contract, and may be exercised 
by his request for cancellation and surrender of the policy for that pur- 
pose. Rev. St. 1913, § 3208. 


(For other cases, see Insurance, Dec. Dig. §§ 238[1], 240.) 


2. INSURANCE—CLAIM BY INSURER HELD NO CONSIDERA- 

TION FOR SETTLEMENT. 

After the exact amount of a loss by fire has been definitely determin- 
ed by the insured and an insurer that carries the entire risk, a partial 
payment, a receipt by insured in full satisfaction of the loss, and a claim 
asserted by the insurer, without any foundation in fact, law, or equity 
that other insuran¢e covering a proportion of the loss was in force when 
the fire occurred, do not constitute a consideration for a compromise and 
settlement, or for an accord and satisfaction, or require insured to re- 
fund or tender back the partial payment as a condition of recovering 
the balance of the loss. 


(For other case,s see Insurance, Dec. Dig. § 579.) 





582 Insurance Law Journal, Vol.:56. —_[ Nov., 1920. 


Appeal from District Court, Hamilton County; Corcoran, Judge. 
Action by Juddie Johnson against the St. Paul Fire & Marine Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Montgomery, Hall & Young, of Omaha, for appellant. 
Hainer, Craft & Edgerton and C. C. Fra‘zer, all of Aurora, for ap- 
pellee. 


HORSWILL v. NORTH DAKOTA MUT. FIRE INS. CO. OF 
NORTH DAKOTA. 


(Supreme Court of North Dakota. June 22, 1920. Dissenting Opinion 
July 10, 1920.) 


178 Northwestern Reporter, 798. 


(Syllabus by the Court.) 
INSURANCE—INSURER’S AGENT HELD TO HAVE NOTICE OF 

OCCUPATION BY TENANT; VACANCY HELD FOR JURY; 

WHAT CONSTITUTES VACANCY; CONSTRUCTION OF 

CLAUSE AVOIDING POLICY FOR VACANCY; SUFFICIEN- 

CY OF PROOF OF LOSS; WAIVER OF PROOF OF LOSS; 

STATUTE AS TO PROOF OF LOSS CONSTRUED; DE- 

FENSES IN ACTION ON INSURANCE POLICY NOT URGED 

IN MOTION FOR DIRECTED VERDICT CANNOT BE CON- 

SIDERED ON APPEAL; WHEN INSURED BOUND BY 

,AMOUNT OF PREMIUM COLLECTED; NECESSITY OF RE- 

TURN OF UNEARNED PREMIUMS. 

Plaintiff brought this action upon a policy of fire insurance, in the 
sum of $2,000, covering a farm dwelling which was totally destroyed 
by fire. The defenses interposed were: (1) That the application states 
the premises are occupied by the owner, whereas they were in fact oc- 
cupied by a tenant; (2) that a vacancy occurred in the occupancy of the 
dwelling; (3) that, subsequent to the issuance of the policy, plaintiff 
placed additional incumbrances upon the land; (4) failure to make proof 
of loss; (5) no waiver by failure to return unearned premium, and a 
claim that there is no unearned premium, the rate for occupancy by a 
tenant being enough higher than the premium, when occupied by the 
owner, that it equals the alleged unearned premium; (6) errors of law 
in the instructions given by the court. The action was tried to a jury, 
and its verdict was in favor of plaintiff. Judgment was entered upon the 
verdict, and appeal therefrom perfected to this court. 

Held, for reasons stated in the opinion, that the judgment should be 
affirmed. , 


(For other cases, see Insurance, Dec. Dig. §§§§§§ 323[1, 3], 378[1], 
392111, 500, 558[4], 665[8], 668[4].) 


Christianson, C. J., and Birdzell, J., dissenting. 


Appeal from District Court, Hettinger County; F. T. Lembke, Judge. 

Action by J. O. Horswill against the North Dakota Mutual Fire In- 
surance Company of North Dakota. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 


Winterer, Combs & Ritchie, of Valley City, for appellant. 
Jacobsen & Murray, of Mott, for respondent. 
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HARTFORD FIRE INS. CO. v. TRIPLETT er at. (No. 6157.) 


(Court of Civil Appeals of Texas. Austin. March 16, 1920. Rehearing 
Denied June 30, 1920.) 


223 Southwestern Reporter, 305. 


1. INSURANCE — WRITTEN STATEMENTS OF PLAINTIFF'S 
COUNSEL, TENDING TO SHOW THAT INSURED GOODS 
HAD BEEN SOLD, IMPROPERLY EXCLUDED. 


In an action on fire policy covering cotton on railroad platform, 
where, under the terms of the policy, there could be no recovery if in- 
sured was not the owner, exclusion of written statements prepared by 
plaint.ff’s counsel from information furnished by plaintiff and sent to 
defendant, tending to show that there had been a sale of the cotton as it 
stood on the platform, was error. 


(For other cases, see Insurance, Dec. Dig. § 653.) 


2. INSURANCE—INSURER HAS RIGHT OF SUBROGATION. 


Insurer of goods destroyed by fault of railroad company is subro- 
gated to rights of assured to recover against railroad to extent to which 
insurer has been compelled to pay. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Error from District Coutt, McCulloch County; J. O. Woodward, 
Judge. 

Action by J. Q. Triplett against the Hartford Fire Insurance Com- 
pany and the Gulf, Colorado & Santa Fe Railway Company, with action 
over by Insurance Company against Railway. Judgment for plaintiff on 
instructed verdict against Insurance Company, and judgment for Railway 
as to both plaintiff and codefendant, and the Insurance Company brings 
error. Reversed and remanded. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for plaintiff in error. 

T. C. Wilkinson, of Brownwood, and F. M. Newman, of Brady, for 
defendant in error J. Q. Triplett. 


Terry, Cavin & Mills, of Galveston, Sam McCollum, of Brady, and 


Lee, Lomax & Smith, of Ft. Worth, for defendant in error Gulf, C. & 
S. F. Ry. Co. 
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MARINE. 


HAGEMEYER TRADING CO. v. ST. PAUL FIRE & MARINE INS. 
Co. (Nos. 198, 199.) 


THOMSEN ert at. v. SAME. 
[United States Circuit Court of Appeals. Second Circuit. April 14, 1920.) 
266 Federal Reporter, 14. 


1. INSURANCE—MARINE INSURER OF CARGO OF PRIZE CAN- 
NOT DEFEND AGAINST LOSS ON GROUND OF NEGLI- 
GENCE OF PRIZE CREW. 

Where an insurer of cargo against fire, after knowledge that the ship 
had been captured as a prize of war, renewed the insurance for an addi- 
tional premium, it cannot defend against a loss by fire on the grourtd of 
negligence of the prize crew. 


(For other cases, see Insurance, Dec. Dig. § 416.) 


2. INSURANCE—FIRE HELD PROXIMATE CAUSE OF LOSS OF 
CARGO, ALTHOUGH, AFTER BEING GIVEN UP. VESSEL 
WAS SUNK. 

Fire originating in the coal bunkers of a prize vessel, which despite all 
efforts to stop it progressed until in the judgment of the commanding 
officer the vessel could not be saved, held the proximate cause of the loss 
of cargo, within the terms of an insurance policy, although the ship was 
then taken into shallow water and sunk. 


(For other cases, see Insurance, Dec. Dig. § 413.) 


Appeals from the District Court of the United States for the South- 
ern District of New York. 

Separate suits in admiralty by the Hagemeyer Trading Company and 
by Hugo A. Thomsen and another against the St. Paul Fire & Marine 
Insurance Company and on separate policies of marine insurance. De- 
crees for libelants, and respondent appeals. Affirmed. 


Certiorari denied 252 U. S. ——, 40 Sup. Ct. 588, 64 L. Ed. ——. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar 
and Oscar R. Houston, both of New York City, of counsel), for ap- 
pellant. 


Burlingham, Veeder, Masten & Fearey, of New York City (Van 
Vechten Veeder and Ray Rood Allen, both of New York City, of 
counsel), for appellees. 


Before Ward, Rogers, and Manton, Circuit Judges. 


Manton, C. J. The Santa Catharina left New York on July 25, 
1914, bound for Rio de Janeiro. She carried cargoes which were in- 
sured by the appellant.. She was a German steamship. Before reaching 
her port in South America, the recent war between Great Britain and 
Germany broke out on August llth, she was seized as a prize by his 
majesty’s ship Glasgow in latitude 18° 30’. and longitude west 38° 24’. 
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The marine risks expressly assumed by the underwriter were against fire. 
The policies contained the usual clause, excepting loss or expenses arising 
from capture, seizure, restraint, detention, or destruction, or the conse- 
quences thereof; also from all consequences of riots, insurrections, hos- 
tilities, or warlike operations. The circumstances concerning the seizure 
of the vessel and the subsequent burning of the same are set forth in the 
proof, pursuant to a stipulation, by submitting copies of the affidavits of 
British naval officers, which affidavits were used in the British prize court 
on the trial of the claim by a shipper for compensation from the British 
government on the ground that the loss of its cargo was occasioned by 
the negligence of the captors. 

After being captured, a prize crew was placed on board. She was not 
taken to any port, but remained anchored at a spot on the South Amer- 
ican Coast outside of territorial waters and in the near vicinity of a 
rendezvous of British ships of war and their colliers, store ships, and 
prizes. The prize crew was composed of men taken from the Glasgow, 
with a lieutenant of the British navy, a petty officer, an able seaman, and 
two stokers. The lieutenant’s affidavit says that his attention as called to 
the high temperature of the coal on board, especially in the thwartship 
bunker, which appeared to have had water poured on it by the German 
crew. He ventilated the coal by taking off the hatches, closed the aper- 
tures below to prevent air passing through the coal, and watered it as 
much as possible. On September 30, he got up steam in one boiler and 
pumped water on the coal, and on October 1, Admiral Grant, of the Bri- 
tish navy, who had taken charge of the ships at the rendezvous, came 
aboard and gave directions that the heated coal, which was principally on 
the starboard side of the bunker, should be removed from that on the 
port side, which was not heated, and this was done. The lieutenant says 
it was not possible to jettison the coal, and this, because there was too 
much coal in the bunker for jettisoning with the crew and appliances 
which were available. On October 4, the thwartship bunker was flooded 
to a depth of about two feet, and on the following day it was observed 
that the coal was completely submerged with water. 


On the 10th of October, pursuant to orders of Admiral Grant, the 
prize crew was taken off and put on the Glasgow, for the reason that 
the Glasgow had received orders to leave and join the squadron at 
once at some distant place. On the afternoon of the 10th, the captain 
of the British admiralty coming from a merchant ship, Orama, which 
arrived at the rendezvous that afternoon, was given charge of the 
Santa Catharina and other ships there. He was informed of the con- 
dition of the Santa Catharina and told that the prize crew would be 
taken off; also that there was no imminent danger to the Santa Catharina, 
and therefore he proceeded with coaling his own vessel. Before leaving 
the ship, the lieutenant in charge of the prize crew drew the fires of the 
boiler which was used for pumping. No one was on board that night. 
The Orama anchored about one mile from the Santa Catharina and con- 
tinued coaling until the 11th. The weather was bad, a high wind blow- 
ing, and there was considerable sea running. At about 1 p. m. on the 11th 
of October, smoke was seen coming from the Santa Catharina. A cap- 
tain of the admiralty, with some 16 men, put out in a cutter to her, 
and they took with them all the fire-extinguishing apparatus which was 
available. They got on board the Santa Catharina and opened her fiddly 
door; volumes of smoke emerged; flames were then seen in the stoke 
hole. It was found that the coal in the thwartship bunker and the iron 
work of the alley extending into the bunkers was red hot. The water- 
tight door in the alleyway was closed, leaving only room enough to at- 
tach a hose to the seacock in the engine room. Water was poured into 
the bunkers with buckets, for there were no hand pumps, and the ventila- 
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tors were plugged. The cutter came alongside and pumped water into 
the bunkers. This was done with considerable difficulty, because of the 
heavy sea. The fire spread rapidly, and the captain said it was inevitable 
that the ship would be destroyed by fire. Fearing that she would attract 
enemy attention, he decided that the burning ship should be scuttled. He 
accordingly ordered that she be towed out of the fairway into shallow 
water and sunk. This was done after many difficulties were overcome. 
She was sunk that evening outside of territorial waters. 

After the capture, and before the fire and final destruction of the 
vessel, the underwriters entered into an extension agreement, and this 
for an additional premium of two cents a day. They insured the cargo: 

“In case the steamer which the merchandise hereby insured is laden 
shall put into any port owing to hostilities, or in case the said merchandise 
is detained at any port or place owing to the same cause, it is agreed 
without prejudice to the rights under existing insurance, but subject to 
the terms thereof, that the same shall be held covered at an equitable pre- 
mium to be charged by this company when particulars are known, afloat 
or ashore or by any steamer or steamers until delivered at original point 
of destination, or in case the goods are not forwarded to destination, un- 
til the shipper or consignee can take delivery at the port or place where 
the original voyage or transit is abandoned, against the same risks only 
as are covered by the original insurance, and excluding expense of dam- 
age due to deterioration, delay, or handling. 

A recovery was allowed in each case, because it was held that the 
proximate cause of the loss of the cargo was the fire, a risk expressly as- 
sumed by the underwriters. 

[1] The contention here by the appellant is that the proximate 
cause of the loss was a war peril, excluded from the policy by ex- 
press provision. It is contended by the appellant that the negligent 
management or care of the vessel by the British prize crew, and the 
removal of the crew, was the proximate cause of the loss, and to this 
is added the other event; that is, the scuttling of the ship to avoid, as 
Capt. Seagrave said, the attraction of the Germans. But it was known 
to the appellant that the British had captured the ship, and with full 
knowledge of this it entered into an extension agreement, assuming the 
risk while the vessel was in the exclusive charge of the prize crew. The 
defense of negligence, therefore, because of the management of the ship 
by the British, is unsound; the risk insured against was fire, and con- 
cededly the ship caught fire, and this extended to such a degree that it 
eventually involved the entire ship, until it appeared to the captain in 
charge that it was hopeless to save her. Negligence on the part of the 
captors of the ship is no defense under the circumstances here disclosed, 
assuming that negligence on the part of the British crew was proven, or 
could be fairly inferred from the conduct of the British officers. Cer- 
tainly mere errors of judgment under these circumstances, fraught with 
serious dangers, could not be said to be an intervening cause which 
would relieve the insurance company against its positive engagement 
against loss by fire. Muller v. Globe Ins., etc., 246 Fed. 759, 159 C. C. A. 
61; Singleton v. Insurance Co., 132 N. Y. 303, 30 N. E. 839. 

If a cause is approximate in its efficiency, it can be said to be truly 
proximate. If the efficiency can be said to have been preserved, al- 
though other causes may have sprung up, which have not destroyed or 
impaired the same efficient cause, a result may follow in which that 
cause still remains the real efficient cause, and to which the event can 
be ascribed. This court said in Muller v. Globe, etc., Co., supra: 

“If there is an unbroken connection between act and injury, the act 
causes the injury; an intervening act is not the proximate cause of in- 
jury, unless it is efficient to break the causal connection.” 
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[2] Under the facts above recited, it is apparent that fire was 
raging on October 11 and was never extinguished. The origin of the 
fire was known as coal burning in the -bunkers. The fire continued. 
There was no new or independent cause to break the connection be- 
tween the fire and the loss. It is true that the captain ordered the ship 
scuttled and sank her after a deliberate effort, but when this was deter- 
mined upon it was then hopeless to save the ship, and before this was 
determined upon every effort, using every appliance at the command of 
the British seaman, was applied in the effort to save her. There was 
nothing that intervened which caused the loss, as there was nothing that 
could intervene at the time that would save the vessel. Comm. Union As- 
sur. Co. v. Pacific Union Club, 169 Fed. 776, 95 C. C, A. 242; Brown v. 
St. Nicholas Ins. Co., 61 N. Y. 332. The same cause producing the same 
effect may be proximate or remote as a contract of the parties seems to 
place it in light or shadow. Bird v. St. Paul F. & M. Ins. Co., 224 N. Y. 
47, 120 N. E. 86. That cause is to be held predominant which the parties 
think of as predominant when making the contract. It was said in Bird 
v. Insurance Co., supra: 


“Fire must reach the thing insured, or come withint such proximity to 
it that damage, direct or indirect, is within the compass of reasonable 
probability. Then only is it the proximate cause, because then only may 
we suppose that it was within the contemplation of the contract. In last 
analysis, therefore, it is something in the minds of men, in the will of © 
contracting parties, and not merely in the physical bond of union between 
events, which solves, at least for the jurist, this problem of causation.” 

This case comes within that category of questions of proximate cause 
which are: considered questions of fact—usually determined by a jury. 
Here the court below resolved the question of fact, in a court of admiral- 
ty, in favor of the libelants. We agree with the conclusion, which the 
D'strict Judge reached, that the proximate cause of the destruction of 
the cargo was the fire. 


The decrees are affirmed. 
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ACCIDENT AND HEALTH. 


DRUCKER v. WESTERN INDEMNITY CO. OF DALLAS, TEX. 
(No. 16085.) 


(St. Louis Court of Appeals. Missouri. July 16, 1920.) 
223 Southwestern Reporter 989. 


1. INSURANCE—INSURER, NOT OFFERING TO RETURN PRE- 
MIUM, COULD NOT URGE FRAUDULENT REPRESENTA- 
TIONS. 


Whether or not combination accident and. health policy in suit fell 
within Rev. St. 1909, § 6940, insurer, which neither in its answer nor 
at trial offered to return to plaintiff insured premium paid, held not en- 
titled to interpose defense of fraudulent representations in procuring it. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


4. INSURANCE—AMBIGUOUS POLICY CONSTRUED IN FAVOR 
OF INSURED. 


When the language of an insurance contract is capable of two repre- 
sentations, that most favorable to insured, the language being the insured’s 
must be adopted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE — CLAUSE MOST FAVORABLE TO INSURED 
WILL BE GIVEN EFFECT IN CASE OF REPUGNANCY. 


When repugnant and inconsistent statements or clauses appear in 
an insurance policy, that one will be given effect which is most favorable 
to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—GENERAL LANGUAGE OF HEALTH POLICY 
NOT LIMITED BY SUBSEQUENT CLAUSE EXEMPTING 
INSURER. 


Where a combination accident and health policy undertook to insure 
from illness for a period not exceeding 52 weeks, stating the insurer 
“does hereby insure,” such language of the policy was not limited by a 
subsequent clause exempting the insurer from liability for any illness 
contracted within 15 days from date of the policy. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


7. INSURANCE — VEXATIOUS REFUSAL TO PAY LOSS FOR 

JURY. 

Where insured, suing on combination accident and health policy, asked 
damages and attorney’s fees for vexatious refusal of insurer to pay the 
loss, and introduced evidence in support of the claim, he had no right to 
directed verdict; question of vexatious refusal being for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; Thomas C. Hennings, Judge. 

Suit by Julius H. Drucker against the Western Indemnity Company 
of Dallas, Tex. From judgment for defendant, plaintiff appeals. Re- 
versed, and cause remanded.e 
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James J. O’Donohoe and J. H. Drucker, both of St. Louis, for ap- 
pellant. 

Charles T. Case and Victor J. Miller, both of St. Louis, for respond- 
ent. 


Biccs, C. This is a suit based upon a combination accident and 
health policy, which insured the plaintiff against bodily injury or loss 
effected through accidental means, and also against disability from dis- 
ease or illness. The schedule of indemnities set forth in the policy por- 
vides for the payment of the principal sum of $1,500 for loss of life by 
reason of either of the causes above specified, and further for a weekly 
accident indemnity at $25 and a weekly illness indemnity of $25. There 
is a further provision for the payment of hospital expenses not exceed- 
ing $12.50 per week. The petit‘on is in the usual form, and alleges that 
plaintiff was ill from April 2, 1916, to May 8, 1916, thus entitling plain- 
tiff to the sum of $125 as a weekly illness indemnity, and further that the 
insured was confined to a hospital for 4 weeks from April 2, 1916, and 
under the terms of the policy was entitled to the sum of $50 for hospital 
indemnity. 

The defendant’s answer, after admitting the issuance of the policy 
in suit denies all other allegations in plaintiff’s petition. The answer 
contains a further plea of misrepresentation made by plaintiff at the time 
of the issuance of the policy to the effect that he was in sound condition 
mentally and physically, and that he did not have, nor had he within a 
year previous to the issuance of the policy, any local or constitutional 
disease, and that he had not received medical attention within 2 years 
previous to the issuance of the policy. These representations are alleged 
by the defendant to have been false, and known to be such by the plain- 
tiff at the time, and were a part of the consideration of the policy contract, 
and that the contract was issued by defendant relying upon the truth 
of such representations. A further defense is set up that the policy 
contained a provision to the effect that the contract for indemnity and 
insurance did not cover any illness contracted within 15 days from noon 
of the day said policy was issued, and that the illness and indemnity 
mentioned in plaintiff's petition was contracted within 15 days from said 
time. 

The reply was a general denial of the new matter set up in defendant’s 
answer. Upon a trial before a jury, there was a verdict for the defendant 
company, followed by a judgment, from which plaintiff has appealed. 

[1] Plaintiff contends that error inhered in the court’s action in 
permitting the defendant to interpose the defense of fraudulent repre- 
sentation in procuring the policy, in view of the fact that the defendant 
did not either in its answer or at the trial offer to return to the plaintiff 
the premium paid for the policy. We think this position of plaintiff sound, 
and the point well taken, and this regardless of whether the particular 
policy in suit falls within the provisions of section 6940, Revised Statutes 
of 1909, whch provides that, in suits brought upon life policies, no defense 
based on misrepresentations shall be valid, unless the defendant shall, 
at or before the trial, deposit in court for the benefit of the plaintiff the 
premium received on such policies. 

By its answer and by its proof defendant attempted to show that the 
plaintiff had procured this policy through false and fraudulent warranties 
and representations, which rendered the contract void ab initio. Neither 
by its answer nor at the trial did the defendant offer to pay plaintiff, or 
offer to pay into court for the benefit of the plaintiff, the premium that 
it had received. Defendant claimed that these representations alleged to 
have been made by the plaintiff were of such a character as to avoid the 
policy, and that therefore the policy never created any liability or risk 
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against the defendant. In order to put itself in a position to make such a 
defense to a suit on a policy, it should have offered to return the 
_ premiums received, and should have kept that offer good, not only by its 
answer, but by tendering the amount in court for the benefit of the plain- 
tiff. It could not make such defense, and at the same time hold on to the 
premium. In the case of Harland v. Insurnace Co., 192 Mo. App. 198, 
180 S. W. 998, the Kansas City Court of Appeals, in applying this rule 
to a suit on a fire insurance policy (192 Mo. App. loc. cit. 203, 180 S. 
W. 1000), says: 


“This rule does not arise, however, by force of section 6940, Revised 
Statutes 1909, since that statute only applies to life, and not to fire, in- 
surance companies. It arises out of the very nature of things. A com- 
pany cannot insist that a contract had no existence whatever, and at the 
same time hold on to property to which it has no right, except on the 
theory that the contract did exist. Even with regard to life companies, 
section 6940 took away no material right they enjoyed prior to its en- 
actment. Kern v. Insurance Co., 167 Mo. 471, loc. cit. 488. In other 
words, the statute did not require them to do something they did not 
have to do before its passage.” , 


In referring to the statute in the Kern Case, 167 Mo. 487, 67 S. W. 
257, our Supreme Court says: 


“Section 5850 prescribes the same rule that has always obtained 
in courts of equity, that the contract can only be avoided upon terms, 
that is, that the party seeking to avoid it shall refund the benefits he has 
received under the contract. The statute takes away no material right 
that was enjoyed prior to its adoption. It is still competent for the 
company, during the life of the insured, but not after his death, to bring 
a bill in equity to set aside the contract on the ground that it was pro- 
cured by fraud. Schuermann v. Ins. Co., 165 Mo. loc. cit. 652. But in 
such a case a court of equity would require the company to refund the 
benefit it had received under the contract.” 


Cases from other jurisdictions hold likewise. Metropolitan Life 
Insurance Co. v. Moore, 117 Ky. 651, 79 S. W. 219; Metropolitan Life 
Insurance Company v. Freedman, 159 Mich. 114, 123 N. W. 547, 32 L. 
R. A. (N. S.) 298; Commercial Life Ins. Co. v. Schroyer, 176 Ind. 654, 
95 N. E. 1004, Ann. Cas. 1914A, 968; Schoneman v. Ins. Co., 16 Neb. 
404, 20 N.W. 284. It follows, from the foregoing, that the defense of mis- 
representation was not available to the defendant as long as it held on 
to the premiums, and the court should have so declared to the jury. In 
the absence of such offer and tender, evidence of misrepresentation was 
not admissible. ' 


The policy contract provided that it did not cover any illness con- 
tracted within 15 days from noon of the day the policy was issued, and 
the court instructed the jury that, if they believed that the illness which 
disabled plaintiff was contracted within 15 days from noon, March 11, 
1916, then plaintiff was not entitled to recover. Plaintiff asserts that 
this provislon is void by reason of being repugnant to the insuring and 
other clauses of the contract, and specifies error in giving the instruction 
referred to. 


[2] Defendant claims the point is not before us for review, because 
the plaintiff did not properly preserve it, in that his motion for a new 
trial merely assigned as error the giving of improper instructions to the 
jury at the request of defendant, which is claimed to be insufficient to al- 
low us to review the matter. This is no longer a debatable question under 
the late decisions of the Supreme Court en banc. Wampler v. Railroad, 
269 Mo. 464, 190 S. W. 908; State ex rel. v. Reynolds et al., 213 W. 782. 
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The policy is dated March 11, 1916, and at its beginning says that the 
defendant does hereby insure plaintiff against (1) bodily injury through 
accident, and (2) against disability from disease or illness, and provides 
that as to the latter indemnity it will pay $25 per week for a period not 
exceeding 52 weeks. Following a number of other provisions there is 
found in the body of the policy a clause to the effect that the contract 
does not cover illness contracted within 15 days from noon of the day 
the policy is issued. Toward the end the contract contains the following 
stipulation: - 


“In consideration of the warranties made by the assured and in- 
dorsed thereon, and subject to the provisions above and of the payment 
in advance of the premium of $20, the company has issued this policy 
for a term of 6 months, beginning at 12 o’clock noon, standard time, at 
the assured’s residence address, on the 11th day of March, 1916.” 


It will be noted that under the above provisions of the contract dated 
March 11, 1916, the defendant undertook to then insure plaintiff against 
disabil'ty from illness for a period not exceeding 52 weeks, at the rate 
of $25 per week; that the contract says that the defendant “does hereby 
insure.” In the first part of the contract no mention is made of the pro- 
visions thereafter contained limiting the liability of defendant in any 
wise. Then further along in the body of the agreement is the proviso 
which exempts the defendant from liability for any illness contracted 
within 15 days from the date of the policy. The first clause provides for 
an unconditional immediate liability in the event of disability by reason 
of illness. The second clause referred to provides that the defendant shall 
not be liable, as it agreed to be in the first clause, for any illness contracted 
within 15 days from the date of the policy, and is, we think, repugnant 
to the first provision. 


[3] A well-established rule of construction of contracts is to the 
effect that, where two clauses of a contract are in conflict, the first 
governs rather than the last. Mr. Blackstone (2 Blackstone’s Com- 
mentaries, p. 381) says: 

“If there be two clauses so totally repugnant that they cannot stand 
together, the first will be received and the last rejected.” 

In the case of Summers v. Fidelity Mutual Aid Association, 84 Mo. 
App. 605, where a policy was applied for December 30th, and issued 
January 4th, and the death occurred November 27th following, and where 
the pol'cy provided that it must be in force 12 months prior to death 
before the insurer would be liable, it was held that the acceptance of a 
premium for one year rendered the. the insurer liable, notwithstanding the 
provision, and the act that the policy provided for other insurance makes 
no difference, since the premium ‘was not apportioned. ' 

The case of Bean v. tna Life Insurance Company, 111 Tenn. 186, 
78 S. W. 104, is in point on the question involved. That case was sub- 
sequently approved in Blackman v. Casualty Co., 117 Tenn. 579, 103 S. 
W. 784, and in Laurenzi v. Insurance Co., 131 Tenn. 644, 176 S. W. 
1022, and also in the case of Employers’ Assur. Corp. v. Morrow, 143 
Fed. 750, loc. cit. 755, 74 C. C. A. 640. See, also, O’Connor v. Baseball 
Co., 193 Mo. App. 167, loc cit. 192, 181 S. W. 1167. 


[4] Furthermore, it is an established rule of construction that, when 
the language of an insurance contract is capable of two interpretations, 
the one must be adopted which is most favorable to the assured, because 
the language used is that of the insurer. Hoffman v. Indemnity Co., 56 
Mo. App. 301; Burnett v. Ins. Company, 68 Mo. App. loc. cit. 349. 


[5] Likewise, when repugnant or inconsistent statements or clauses 
appear in a policy, that statement or clause will be given effect which is 
most favorable to the assured. Wood on Insurance, §§ 60-62. 

Vol, LVI—39, 
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[6] The court erred in giving the instruction referred to, and the 
alleged defense should have been disregarded. 

[7] Counsel assert that plaintiff was entitled to a directed verdict. 
This clearly cannot be true, because of the fact that the plaintiff in his 
petition asked for damages and dattorney’s fees because of vexatious re- 
fusal of defendant to pay the loss. At the trial plaintiff introduced 
evidence tending to substantiate such allegations. This clearly deprived 
plaintiff of the right to a directed verdict, because the question of de- 
fendant’s vexatious refusal to pay the loss was one for the jury. ; 

It follows that the judgment should be reversed, and the cause re- 
manded. 


Per CuriAM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly reversed, and the 
cause remanded. 


Reynolds, P. J., and Allen and Becker, JJ., concur 


RAMSEY v. FIDELITY & CASUALTY CO. 
(Supreme Court of Tennessee. June 1, 1920.) 
223 Southwestern Reporter 841, 


INSURANCE—DEATH FROM BLOOD POISONING CAUSED BY 
INFECTION FROM PULLED TOOTH NOT “ACCIDENTAL.” 


Death through injury to gum, caused by pulling of a tooth which 
made port of entry for bacteria into the circulatory system and directly 
resulted in blood poisoning, was not within a policy insuring against 
“bodily injury through accidental means exclusive of all other causes” 
and the beneficiary’s complaint, alleging such facts, was demurrable. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accidental.) 


Error to Chancery Court, Shelby County; I. H. Peres, Chancellor. 

Suit by Edna C. Ramsey against the Fidelity & Casualty Company. 
To review decree dismissing the bill, complainant brings error. Decree 
affirmed. 


Fitzhugh, Murrah & Fitzhugh and Alfred Sohm, all of Memphis, for 
plaintiff in error. 
Ewing, King & King, of Memphis, for defendant in error. 


Haut, J. The bill in this cause was filed by the complainant in the 
chancery court of Shelby county, to recover of the defendant the sum of 
$7,500, together with interest and penalties, alleged to be due the com- 
plainant as beneficiary under an accident insurance policy issued by the 
defendant to her husband, Jeff B. Ramsey, who died on February 6, 1918, 
while the policy was in force and effect. 


The allegations of the bill, setting forth the grounds on which the 
liability of the defendant is predicated, are as follows: 
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“Complainant avers that after the issuance of said policy the same 
was renewed by the payment of renewal premiums, and that while the 
said policy was in full force and effect, on to wit, the 6th day of Febru- 
ary, 1918, the said Jeff B. Ramsey died in the city of Memphis, Shelby 
county, Tenn. from blood poisoning which resulted directly and inde- 
pendently of all other causes from bodily injury through accidental 
means within the meaning of the provisions of said policy of insurance; 
that the bodily injury consisted of the laceration of tissue and breaking 
down of a portion of the walls surrounding a tooth of the said Jeff B. 
Ramsey, wh:ch was extracted on or abount January 26, or 31, 1918, and 
as a result of the said bodily injury a port of entry for bacteria into the 
circulatory system was accidentally created, and that through said bodily 
injury thus sustained bac‘eria did enter into the blood circulation of the 
said Jeff B. Ramsey, producing blood poisoning, from which he died, on 
to wit, February 6, 1918; that his said death resulted directly, independ- 
ently, and exclusively from all other causes from such bodily injuries so 
sustained through accidental means under the terms of said policy, to 
wit, the injury to the tissue or ‘wall caused by the pulling of a tooth, 
which bodily injury made a port of entry for bacteria or germs into the 
circulatory system, which directly and prox:mately resulted in blood poi- 
soning.” 


The policy contained the following clauses: 


“The Insuring Clause. 

“The Fidelity & Casualty Company of New York (herein called the 
company) does hereby insure the person (herein called the assured) 
named in statement A of the Schedule of Warranties against bodily in- 
jury sustained during the term of one year from noon, standard time, of 
the day that this policy is dated, through accidental means (excluding 
suicide, sane or insane, or any attempt thereat, sane or insane), and re- 
sulting directly, independently and exclusively of all other causes, in——” 


“Blood Poisoning, 

“Article 7. Blood poisoning resulting directly from a bodily injury 
shall be deemed to be included in the said terms, bodily injury.” 

The defendant demurred to the bill on the following grounds: 

“(1) There is no.equity on the face of the bill. 

“(2) The bill affirmatively shows that the death of the deceased was 
not caused by accidental means within the terms of the policy sued on. 
It shows that the deceased intentionally extracted, or had extracted, a 
tooth, which caused a laceration of the gum, and an infection subsequently 
set up. It shows that the injury to the gums was the result of an in- 
tended act, and in no sense was caused by accidental means. 

“Wherefore the defendant prays the judgment of the court whether 
it shall be required to answer further.” 


The chancellor sustained the demurrer and dismissed the bill, being 
of the opinion that it did not state a cause of action, it not being alleged 
that the bodily injury stated and described therein was caused by acci- 
dental means. The complainant, however, was allowed 60 days by the 
chancellor within which to amend her bill so as to meet the objection of 
the demurrer, and, unless such amendment was made within said time, 
the order provided that the bill would stand dismissed. 

The complainant did not amend her bill, and it therefore stood dis- 
missed at the expiration of the 60 days. 

The record was filed for writ of error, and the cause is now before 
this court. There was a motion made by the defendant in this court to 
have the writ of error dismissed, but we understand from statements of 
counsel for defendant, made at the bar of the court upon the argument 
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of the cause, that this motion is no longer relied on; at any rate, we 
are of the opinion that the motion is not well taken, and the same is 
overruled, and need not. be further noticed. 

By her assignments of error complainant insists that the chancellor 
erred in holding that the bill did not state a cause of action, because it 
did not allege that the bodily injury, which resulted in blood poisoning, 
was sustained through accidental means. 

We are of the opinion that there is no error in the holding of the 
chancellor. The bill does not allege that the means causing the injury 
were acc’dental. The bill does not allege that the tooth was pulled by 
accident, not does it allege that any accident happened while the tooth 
was being pulled. The means, by which the gum was injured were in- 
tentionally and purposely applied, The insured knew that the inevitable 
result of pulling the tooth would be to break down and lacerate the gum 
tissue. It was the result that followed the pulling of the tooth and the 
laceration of the gum tissue that was unlooked for, unexpected, and un- 
foreseen. There can he no inference from the allegations of the bill that 
there was any accident in connection with the pulling of the tooth. The 
injury, which resulted to the gum from the pulling of the tooth, was the 
ordinary and natural result of such an operation. 

It was held by this court in Stone v. Fidelity & Casualty Co., 133 
Tenn. 673, 182 S. W. 252, L. R. A. 1916D, 536, Ann. Cas. 1917A, 86, that 
the general rule is that an injury is not produced by accidental méans 
within the meaning of an accident policy, where the injury is the natural 
result of an act, or acts, in which the insured intentionally engages. In 
that case this court, speaking through Special Justice Fancher, said: 


“A person may do certain acts the result of which produces unfore- 
geen consequences resulting in what is termed an accident; yet it does 
not come within the terms of this contract. The policy does not insure 
against an injury that may be caused by a voluntary, natural, ordinary 
inovement, executed exactly as was intended.” 


“Therefore, to determine the matter, we look, not to the result 
merely, but to the means producing the result. It is not sufficient that 
the injury be unusual and unexpected, but the cause itself must have been 
unexpected and accidental.” 


In that case Stone (the insured) had attended a football game on a 
coool day when the ground was damp and contracted a cold, resulting in 
lumbago, and who, after medical treatment and the debility resulting 
from a purgative which he had taken, and while lying in bed, had a paper 
brought, reached for it, and raised it suddenly above his head, when his 
strong blood pressure caused a rupture of the retina, destroying the sight 
of one eye. In that case the court further said: 

“The movement of the hand suddenly to get the paper was ex- 
ecuted exactly as intended. It was a simple and ordinary movement. 
The rushing of the blood with excessive pressure, rupturing the retina, 
was therefore caused by natural means. While the result was nut fore- 
seen, the causes producing that result were not accidental. It is well in 
line with the cases above cited sustaining the majority rule, which we 
adopt. This rule affords a reasonable interpretation of the contract.” 

Mr. Joyce, in his recent Work on Insurance, states the rule thus: 

“In this connection it may be noted that the language of the policy 
may, it-is held, warrant a distinction between accidenal death and acci- 
dental means. Thus in case of an insurance against death from bodily 
injury caused by violent,, accidental, external, and visible means, the court 
said: “A person may do certain acts the result of which acts may pro- 
duce unforeseen consequences, and may produce what is commonly called 
accidental death, but the means are exactly what the man intended to 
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use, and did use, and was prepared to use. The means were not acci- 
dental, but the result might be accidental.’ This distinction is more clearly, 
apparent where the policy uses words intended to qualify or extend the 
rule as to proximate and remote cause, ag where the provision is ‘shall 
die from the effects of such injury.’ Here the death need not be imme- 
diately caused by the injury, yet if the injury was immediately caused 
by the accident, and the death ensued as a natural cansequence or effect 
of the injury, then the assurer is liable. So in an lowa case a distinction 
is also made between an accidental cause and an accidental result, be- 
tween an agreement to pay the policy amount in case assured should 
meet with an accidental death, and in undertaking to pay said amount 
in case assured’s death is produced by accidental means. In other words, 
the result may not have been intended nor anticipated, and may have 
been such that it could not have been foreseen. The voluntary and in- 
tentional act of the person suffering the unanticipated result may have 
been the immediate cause of the result. Nothing may have been done 
or have occurred which insured had not foreseen and planned, except 
the injury and the consequence ‘resulting therefrom, and, again the re- 
sult which follows assured’s act may not have been the usual result 
thereof, but may have been unusual and unexpected and still not be 
accidental, as where the act which produced such unexpected result was 
in the event of death, but only where death results from bodily injuries 
effected solely by external, violent, and accidental means. The means 
which cause the injury only, and not the injury itself, are referred to by 
the clause of an accident policy providing that the insurer’s liability shall 
attach only when the injury is through ‘external, violent and accidental 
means.’ ” 


In Corpus Juris, vol. 1, p. 430, it is said: 
“Blood poisoning resulting from an accidental wound or abrasion 
is within the protection of an accident policy, but it is otherwise where 


the wound or abrasion is not an accidental injury within the meaning 
of the policy.” 


In Lehman v. Great Western Acci. Ass’n, 156 Iowa, 737, 133 N. W. 
752, 42 L. R. A. (N. S.) 562, the court said: 


“A conflict exists among the decisiones as to what injuries are the 
result of accidental means within the contemplation of accident poli- 
cies. It seems possible, however, to reconcile some of the cases upon 
the theory that injuries resulting from acts which were exactly what 
the insured intended, and which were unaccompanied by an uninten- 
tional or involuntary muscular effort, are not within the meaning of 
the provisions under consideration, while injuries are within these pro- 
visions where the insured’s act bringing about the injury is accom- 
panied by an unanticipated and unintentional movement or circum- 
stance. A distinction is also drawn in some cases between ‘accident’ 
and ‘accidental means,; the ground being that, while the result of an 
intentional act may be an ‘accident,’ the act itself where intended, cannot 
constitute ‘accidental means.’” 


In Rock v . Insurance Co., 172 Cal. 462, 156 Pac. 1029, L. R. A. 
1916E, 1196, the court said: 


“A conflict exists among the decisions as to what injuries are the 
insured and ‘tthe means which is the operative cause in producing, this 
result. It is not enough that death or injury should be unexpected or 
unforeseen, but there Teen be some element of unexpectedness in the 
preceding act or occurrence which leads to the injury or death. Poli- 
cies like the one~before us have been before the courts in many cases, 
and the great weight of authority, we think, sustains the view we have 
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just expressed. Thus, in Clidero v. Scottish Acci. Ins. Co.,29 Scot. L. 
R., 303, Lord Adam said: ‘The question, in the sense of this policy, 
is not whether death was the result of accident in the sense that it was a 
death which was not foreseen or anticipated. That is not the question. 
The question is, in the words of this policy, whether the means by which 
the injury was caused were accidental means. The death being acci- 
dental in the sense in which I have mentioned, and the means which led 
to the death as accidental, are, to my mind, two quite different things. 
A person may do certain acts, the result of which acts may produce un- 
toreseen consequences, and may produce what is commonly called acci- 
dental death, but the means are exactly what the man intended to use, 
and did use, and was prepared to use. The means were not accidental, 
but the result might be accidental.’ ” ; 


In the Salinger v. Fidelity & Casualty Co., 178 Ky. 369, 198 S. W. 
1163, L. R. A. 1918C, 101, the court said: 


“So, the question for decision is reduced to this proposition: Does 
an intentional exertion constitute ‘accidental means’ of injury within the 
provision of the policy? It may be treated as established by the great 
weight of authority that an injury is not produced by accidental means 
within the terms of an accident insurance policy, where it is the direct, 
though unexpected result of an ordinary act in which the insured in- 
tentionally engages. The rule is stated as follows in 1 Cor. Jur. page 
426: ‘If a result is such as follows from ordinary means, employed vol- 
untarily and in a not unusual or unexpected way, it cannot be called a 
result effected by accidental means.” ? 


In Smith v. Travelers’ Ins. Co., 219 Mass. 147, 106 N. E. 607, L. R. 
A. 1915B, 872, the court said: 


“But there was nothing accidental in the inhalation of this douche. 
The deceased. did exactly what he intended to do. This particular act of 
inhalation, though harder or more violent than usual, was not, so far as 
appears, harder or more violent than he intended it to be. There was no 
shock or surprise during the inhalation which made him draw a deeper 
breath than he intended to draw, nothing strange or unusual about the 
circumstances. The external act was exactly what he designated it to 
be, though it produced more internal consequences which he had not 
foreseen. Accordingly there was no bodily injury effected through a 
means which was both external and accidental. But it is only for a death 
resulting from injury effected through such means that the defendant is 
made responsible by the policy. It is not sufficient that the death or the 
illness that caused the death may have been an accidental result of the 
external cause, but that cause itself must have been, not only external 
and violent, but also accidental.” 

In Maryland Casualty Co. v. Spitz, 246 Fed. 817, 159 C. C. A. 119, 
L. R. A. 1918C, 1191. The facts were as follows: 

“Where a person, insured against death through accidental means, 
having a boil on his neck, rubbed it while his hands were soiled with 
blood and other substances, for the purpose of relieving an itchiness, 
thereby breaking the scab and permitting germs of erysipelas to enter, 
his death from erysipelas did not rtsult from accidental means, as the 
breaking of the scab was a probable result, and one reasonably to be ex- 
pected from his intentional act.” 

The Court said: 


“The court submitted this question to the jury, asking them to find 
whether the injury was inflicted accidentally, and in this submission we 
think there was error. As we read the testimony, nothing appears to 
show that the injury was inflicted by accidental means. The deceased 
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rubbed or scratched his neck in the ordinary way; there is no evidence 
that he was disturbed or interfered with during the operation, and an 
ordinary and not unusual result followed; that is, he broke the scab. 
His hands were not clean; but he knew. that fact, and must be held to 
the risk of such harm as might follow therefrom. In a word, he seems 
to have done just what he intended to do, namely, rub or scratch his 
neck to relieve the itching, and in our opinion breaking the scab during 
the process was a probable result, one reasonably to be expected. We 
think the defendant was entitled to binding instructions. The judgment 
is reversed.” 


In Herdic v. Maryland Casualty Co., 149 Fed. 198, 79 C. C. A. 156, 
it is said: 

“The circuit court sustained the demurrer of the defendant in that 
court (and here) to the statement of claim of the plaintiff below, where- 
in she alleged that the defendant, on the application of Carl Herdic 
(her husband), had issued a policy of insurance, made part of her state- 
ment, by which, as she averred, the defendant ‘did insure Carl Herdic 
in the sum of $5,000 against death resulting from septicemia’; and the 
question was, and is, whether the policy sued on did insure against death 
resulting from speticemia not caused by ‘accidental means,’ but ensuing 
upon a surgical operation for appendicitis. 


“The policy is an accident policy, and Carl Herdic could not have 
conce:ved it to be anything else. The company he applied to was a 
‘casualty company.’ His application was for an ‘accident policy,’ and the 
policy itself was so designated both on its face and by indorsement. Pre- 
sumably such a policy would be intended, and understood, to insure 
against bodily injuries through accidental means, not against death from 
disease, and accordingly we find at the outset of this one, and in what 
may be called its cardinal clause, the statement that the company issuing 
it did thereby insure against ‘bodily injuries * * * sustained * * * 
through external, violent and accidental means.’ ” 


These two last cases are directly in point, as the facts in those cases 
are very similar to the facts in the instant case. 

We think, according to the great weight of authority, the rule is 
that the means must be accidental. It is not sufficient that the illness or 
death that followed the means was accidental. In the instant case the 
injury to the gum, from which blood poison resulted, was the natural 
result of pulling the tooth, and one which the insured knew would be 
inevitable. 

There is no error in the decree of the chancellor, and it is af- 
firmed, with costs. 


BECKER y. INTERSTATE BUSINESS MEN’S ACC. ASS’N OF 
DES MOINES, IOWA. (No. 5368.) 


(United States Circuit Court of Appeals, Eighth Circuit. April 29, 1920.) 
265 Federal Reporter 508. 


3. INSURANCE — RIGHT TO CONTEST SUFFICIENCY OF 
PROOFS OF LOSS NOT LOST BY REFUSAL TO PAY POLI- 
CY ON OTHER GROUND. 

Refusal of an accident company to pay a death claim after receipt of 
proofs, on the ground that “the loss is not covered by the policy,” held 
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not an acceptance of the proofs as sufficient, nor a waiver of any defense 
it might make under the policy, such as that the injury was not established 
by an eyewitness. 


(For other cases, see Insurance, Dec. Dig. §§ 395, 559[2].) 


In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by Carrie E. Becker against the Interstate Business Men’s 
Accident Association of Des Moines, Iowa. Judgment for defendant 
and plaintiff brings error. Affirmed. : 


Before Sanborn and Stone, Circuit Judges, and Munger, District 
Judge. 

Jean Madalene, of Wichita, Kan. (Thomas C. Wilson and Charles 
B. Hudson, both of Wichita, Kan., on the brief), for plaintiff in error. 

R. M. Haines and Dunshee, Haines & Brody, all of Des Moines, 
Iowa, and Kos. Harris and V. Harris, both of Wichita, Kan., for de- 
fendant in error. 


MARTIN v. PEOPLE’S MUT. LIFE INS. CO. OF JONESBORO. 
(No. 101.) 


(Supreme Court of Arkansas. July 5, 1920.) 
223 Southwestern Reporter, 389. 


INSURANCE—ACCIDENT POLICY HELD NOT TO INCLUDE IN- 
JURIES TO SOLDIER IN BATTLE; “ACCIDENTAL MEANS.” 
An accident policy, insuring against bodily injuries resulting di- 

rectly independently, or exclusively from causes effected solely through 
external, violent, and purely accidental means, held not to include an in- 
jury to insured from explosion of a shell fired by the enemy in battle, 
while insured was serving under draft in the army of the United States 
against Germany. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accidental Means.) 


Appeal from Circuit Court, Conway County; A. B. Priddy, Judge. 


_ Suit by Oscar L. Martin against the People’s Mutual Life Insurance 
Company of Jonesboro. Directed verdict and judgment for defendant, 
and plaintiff appeals. Affirmed. 


Sellers, Gordon & Sellers, of Morrillton, for appellant. 
Basil Baker, of Jonesboro, for appellee. 
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TREMBLEY vy. FIDELITY & CASUALTY CO, OF NEW YORK. 
(No. 20508.] 


(Supreme Court of Missouri, Division No. 1. July 19, 1920.) 
223 Southwestern Reporter, 887. 


3. INSURANCE—SUICIDE STATUTE INAPPLICABLE TO ACCI-, 
DENT POLICIES WHERE INSURED COMMITTED SUICIDE 
WHILE SANE. 

Rev. St. 1909, § 6945, providing that in suits on life policies it shall 
be no defense that the insured committed suicide in absence of showing 
that he contemplated suicide at time of application for policy, is not appli- 
cable to action on accident policy in case the insured committed suicide 
while sane, for in such case insured would not have been injured by an 
accident, and there would be no liability on the policy. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal for St. Louis Circuit Court; Wilson A. Taylor, Judge. 

Action by Ida J. Trembley against the Fidelity & Casualty Company 
of New York. Judgment for plaintiff, and defendant appeals. Cause 
transferred to Court of Appeals. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 
Jourdan, Rassieur & Pierce, of St. Louis, for respondent. 


ANDRUS v. BUSINESS MEN’S ACC. ASS’N OF AMERICA. 
(No. 20218.) 


(Supreme Court of Missouri, Division No. 2. June 4, 1920. Rehearing 
Denied June 25, 1920.) 


223 Southwestern Reporter, 70. 


3. INSURANCE — INSURER, AUTHORIZED TO ISSUE ASSES- 

SMENT POLICY, WHO ISSUES AN OLD-LINE CONTRACT, 

IS BOUND THEREBY. 

Where a fraternal benefit association, authorized to issue assessment 
policies as defined by Rev. St. 1909, § 6950, as one where payment of 
benefit is dependent on collection of assessments, etc., issues a contract 
of insurance, which does not depend on the collection of assessments, 

- but provides for the payment of fixed sums, it is bound by such con- 
tract, which is in reality an old-line policy. 

(For other cases, see Insurance, Dec. Dig. § 124.) 


4. INSURANCE — POLICY HELD AN OLD-LINE POLICY, SO 
, THAT SUICIDE STATUTE WAS APPLICABLE; “ASSESS- 
MENT POLICY.” 


Where a company formed upon the assessment plan, within the 
provisions of Rev. St. 1909, §§ 6950-6962, issued a policy insuring against 
loss of life as the result of accident, which provided for payment of 
, quarterly assessments of $6, such policy will be deemed an old-line, in- 





600 Insurance Law Journal, Vol. 56. _—_[ Nov., 1920. 


stead of an assessment, policy within section 6950, and the insurer, re- 
gardless of section 6959, is bound by the provision of section 6945, de- 
claring that suicide shall not be a defense, etc. ‘ 

(For other cases, see Insurance, Dec. Dig. § 465.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Assessment Policy.) 


5. INSURANCE—WHETHER INSURED COMMITTED SUICIDE 

WHILE SANE HELD FOR JURY. 

In an action on an accident policy, held, that whether insured com- 
mitted suicide while sane, so that death was not the result of accidental 
causes, was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


6. INSURANCE—SUICIDE WHILE SANE NOT “ACCIDENTAL.” 

Where insured, while sane, commits suicide, intending to inflict death 
upon himself as the result of his acts, death is not accidental, within the 
meaning of the policy insuring against death through external, violent, 
and accidental means; so an instruction that, unless insured contem- 
plated suicide when he procured the policy, it is no defense, was erron- 
eous, and the jury should have been charged that, if the suicide was in- 
tentional, death was not accidental. 


(For other cases, see Insurance, Dec. Dig. § 465.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accidental.) 


7. INSURANCE—SUICIDE WHILE INSANE NO DEFENSE. 

Where a policy insuring against death from accidental means ex- 
cepted suicide, sane or insane, held, that R. S. 1909, § 6945, removed the 
defense of suicide, where it was done while insane. 


(For other cases, see Insurance, Dec. Dig. § 465.) 


9. INSURANCE — WHERE SUICIDE IS RELIED ON, INSURER 
HAS BURDEN OF PROVING THAT IT WAS INTENTIONAL. 
In an action on an accident policy, where the defense of suicide was 
alleged, the insurer has the burden of proving that death was intentional, 
and not accidental. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


10. INSURANCE — EVIDENCE HELD NOT TO DEMONSTRATE 
INSURED WAS OVER 61 AT TIME THE POLICY WAS IS- 
SUED. 

In an action on an accident policy issued by an assessment com- 
pany, evidence held insufficient to show that the insured was over 61 
when the policy was issued, and so it cannot be deemed issued in viola- 
tion of Rev. St. 1909, § 6956. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


13. INSURANCE — WHERE ASSESSMENT COMPANY ISSUED 
OLD-LINE POLICY RESTRICTION AS TO AGE IS INAPPLI- 
CABLE. 

Rev. St. 1909, § 6956, relating to assessment companies, providing 
that no corporation doing business under the article shall issue a policy 
on the life of one more than 60 years old, has reference to a corpora- 
tion doing business on the assessment plan, as defined by section 6950; 
hence, whereas a corporation organized to issue assessment policies issues 
an old-line policy, the restriction is not binding. 


(For other cases, see Insurance, Dec. Dig. § 11.) 
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Appeal from Circuit Court, Jackson County; E. E. Porterfield, Judge. 

Action by Cora I. Andrus against the Business Men’s Accident As- 

sociation of America. From a judgment for plaintiff, defendant ap 
peals. Reversed and remanded. 


Solon T. Gilmore, and Gilmore & Brown, all of Kansas City, for ap- 
pellant. 
James G. Smith, of Kansas City, for respondent. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


McGEE et at. v. DUNNIGAN et at. (No. 13682.) 
(Kansas City Court of Appeals, Missouri. June 26, 1920.) 
223 Southwestern Reporter, 681. 


2. INSURANCE — DEFENSE THAT PLAINTIFFS COULD NOT 
BE AGENTS FOR DEFENDANTS IN PROCURING BOND 
MUST BE PLEADED. 


The point that in law plaintiffs could not, while being agents for a 
company, act as agents for defendants in procuring a bond for them 
from it, is a matter of defense in action for breach of contract, which, 
under Rev. St. 1909, § 1806, as to contents of answer, must be pleaded 
to be available. 


(For other cases, see Insurance, Dec. Dig. § 106.) 


3. INSURANCE — BROKER MAY RECOVER FOR BREACH OF 
CONTRACT WHERE ACTING AS AGENT FOR BOTH PAR- 
TIES WITH THEIR KNOWLEDGE. 


Where insurance broker was acting as agent of both parties with 
their knowledge, as he can recover commissions if the deal goes through, 
he can recover of the party to be insured for loss of the commissions 
through the latter’s violation of the contract preventing its consumma- 
tion. 


(For other cases, see Insurance, Dec. Dig. § 106.) 


4. INSURANCE — ACTION FOR BREACH OF CONTRACT TO 
TAKE INSURANCE HELD NOT PREMATURE. 


Action for defendants’ breach of contract to take out insurance, per- 
formance of which would have entitled plaintiffs to commissions from the 
insurance company, is not premature; defendants’ refusal of performance 
being absolute, and the benefit to be derived by plaintiffs not being pro- 
blematical, uncertain, or contingent on anything to occur in the future. 


(For other cases, see Insurance, Dec. Dig. § 106.) 


5. INSURANCE — CONTRACT TO TAKE OUT LIABILITY IN- 
SURANCE HELD NOT UNCERTAIN IN VIEW OF ACTS OF 
PARTIES. 


Contract to take out liability insurance on a contract for work for a 
city held not uncertain, as regards right to recover for defendants’ re- 
fusal to accept; the acts of the parties disclosing that they understood 
and construed it to be for such insurance as was embodied in policies sent 
to defendants, and it not being uncertain in the light of surrounding cir- 
cumstances of and with which both parties were cognizant and familiar. 


(For other cases, see Insurance, Dec. Dig. § 106.) 


6. INSURANCE — NO PRESUMPTION THAT POLICY WOULD 
BE CANCELED. 
Presumption in action for breach of contract to take out liability in- 
surance is not that power of cancellation embodied in the policies would 
have been exercised, but to the contrary. 


(For other cases, see Insurance, Dec. Dig. § 106.) 
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Error to Circuit Court, Jackson County; Thos. B. Buckner, Judge. 

“Not to be officially published.” 

Action by Thomas McGee and others against James J. Dunnigan 
and others. Judgment for plaintiffs, and defendants bring error. Af- 
firmed. 

See, also, 218 S. W. 934. 


Fyke, Snider & Hume, of Kansas City, for plaintiffs in error. 
Ball & Ryland, Maurice J. O’Sullivan, and Julius C. Shapiro, all of 
Kansas City, for defendants in error. 


TRIMBLE, J. Plaintiffs, as agents and brokers in the general insur- 
ance business, brought this suit to recover damages for breach of a con- 
tract made by defendants with them to take out certain liability insur- 
ance hereinafter more particularly set forth. The answer was a general 
denial. A jury was waived and the cause was tried before the court. No 
declarations of law were asked or given, and the court rendered judg- 
ment in pla‘ntiffs’ favor, to review which the defendants have come here 
by way of a writ of error. For convenience and to avoid confusion, we 
designate the parties by the terms “plaintiffs’ and “defendants,” re- 
spectively, the same as the places they occupied in the trial. 

It seems that defendants obtained a contract from Kansas City to 
construct a sewer for $82,000, but had to give a bond for the faithful 
and proper performance of the work. They made efforts in various di- 
rections to secure a bond, but were not able to obtain one. They applied 
to plaintiffs to secure one for them. Plaintiffs, knowing of their previ- 
ous endeavors and inability to secure a bond and realizing the added 
difficulty, on that account, of procuring one for them, stipulated, before 
agreeing to furnish the bond, that defendants would also place liability 
insurance on the work contemplated with plaintiffs, because plaintiffs’ 
commissions on such liability insurance would compensate them for the 
unusual efforts they would have to make to secure the bond in view of 
defendants’ known prior efforts and failure to get it. Defendants agreed 
to this and employed plaintiffs in their capacity as brokers and as their 
agents to obtain the bond, and signed a writing dated January 26, 1918, 
reciting that in consideration of plaintiffs’ furnishing a bond on the $82,- 
000 contract to Kansas City they agreed to pay the premium as soon as 
the contract was confirmed by the mayor, and also agreed that plaintiffs 
“shall place the liability insurance on this work.” 

Plaintiffs informed defendants before making the above contract 
that they were strictly a brokerage and agency office, receiving no com- 
pensation other than the commissions on the business secured, and that 
whatever they could make out of the liability insurance would help to 
pay for the expense and unusual work necessary to procure the bond un- 
der the circumstances above stated. 

Plaintiffs were general agents for the United States Fidelity & 
Guaranty Company and also for a number of other companies, and at 
the time of making the contract with defendants plaintiffs did not know, 
and in fact thought, that the United States Fideliy & Guaranty Com- 
pany would not make the bond. But they succeeded in getting the said 
company to make it, the company being furnished with full information 
concerning the contract with defendants and making no objection thereto. 
The bond for the performance of the work was made, and defendants’ 
contract with the c'ty became final and secure, and defendants proceeded 
to do the work of constructing the sewer. Thereupon, under the con- 
tract above mentioned, defendants were to take out the liability insur- 
ance on said work, but refused to do so. Plaintiffs had agreed with de- 
fendants that the liability insurance should be at the regular manual rate, 
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but, by -doing some extra work, plaintiffs procured the liability insur- 
ance to be issued on this particular job of defendants at a special rate 
which was less than the usual and ordinary or manual rate. The policies 
for the liability insurance were sent to defendants by plaintiffs, but de- 
fendants refused to take them or to take out any liability insurance and 
returned the policies. There was no objection made to the liability in- 
surance on the part of defendants because it did not comply with the in- 
surance they had agreed to take out. They simply refused to take out 
any liability insurance, and did not take out any, and both sides treated 
the situation as one where defendants were refusing to take out liability 
insurance, which was in fact the case. Thereafter this suit was brought 
on this breach of the contract. 

[1] The case having been tried by the court sitting as a jury, with 
no declarations of law asked or given, the judgment will be affirmed, if 
it can be sustained upon any reasonable theory of the case. Hanenkratt 
v. Brougham, 164 Mo. App. 108, 147 S. W. 1129; St. Joseph, etc. Feed 
Co. v. Missousi Pacific R. Co., 185 S. W. 1162. With this in mind, we 
take up defendants’ attacks upon the judgment. 

[2, 3] If we understand their first point, it is that as plaintiffs were 
agents for the United States Fidelity & Guaranty Company, the com- 
pany that afterwards did issue the bond, plaintiffs conclusively did not 
act for themselves, or as brokers, but were necessarily acting for the 
above-named company, and hence the cause of action for the breach of 
said contract, if any, was in the company and not in plaintiffs. But 
manifestly the evidence discloses otherwise. As to the claim that the 
plaintiffs are not insurance brokers licensed under section 7049, R. S. 
1909, the petition and also the evidence shows, without objection, that 
they were brokers and also agents, and there is nothing to show they 
were not. If by the point raised it is meant that in law plaintiffs could 
not, while being agents for the United States Fidelity & Guaranty Com- 
pany, act as agents for defendants in procuring the bond, then such point 
was matter of defense which to be available must be pleaded. Reese 
v. Gerth, 36 Mo. App. 641, 645; section 1806, R. S. 1909; Paxson v. 
Gast, 215 S. W. 515. Besides, there is ample evidence tending to show 
that both parties knew plaintiffs were acting as agents for both, and when 
such is the. case a broker can recover his commission of the principal re- 
fusing to pay. Stripling v. Maguire, 108 Mo. App. 594, 602, 84 S. W. 
164; Hayden v. Grillo, 26 Mo. App. 289, 296. If he can recover his com- 
missions, he can, on principle, recover for a violation of a contract to 
take insurance, whereby on account of such breach the broker loses his 
commission. Cavender v. Waddingham, 2 Mo. App. 551, 554; Bird v. 
Blackwell, 135 Mo. App. 23, 115 S. W. 487; Eells Bros. v. Parsons, 132 
Towa, 543, 545, 109 N. W. 1098, 11 Ann. Cas. 475. 

[4] The point that the suit was prematurely brought was not raised 
in the trial court, but, even if it had been, we are unable to see wherein 
the suit was premature. When the defendants refused to take liability 
insurance, plaintiffs’ cause of action accrued. The refusal was absolute, 
and went to the essence of the contract. The benefit or profits to be 
derived therefrom by plaintiffs were not problematical, uncertain, or 
contingent upon anything to occur in the future. They would have fol- 
lowed as an inevitable result of the acceptance by defendants of the lia- 
bility insurance, and they were lost by plaintiffs when defendants re- 
fused to take out such insurance. Hagan v. Nashville Trust Co., 124 
Tenn. 93, 99, 136 S. W. 993; Speirs v. Union Drop-Forge Co., 180 Mass. 
87, 91 61 N. E. 825. 

[5] The point now made that the contract is unenforceable, because 
not definite enough as to terms, cannot be upheld. The contract was in 
reference to the liability insurance to be taken out on the contract de- 
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fendants had obtained with the city. The parties understood what the in- 
surance was to be and the rate thereof. In fact there was never any 
dispute as to what the liab.lity insurance was to be, or that such insur- 
ance, as embodied in the policies sent to defendants in compliance by 
plaintiffs with such contract, was not what they had agreed upon. The 
defendants simply refused to carry out their part by accepting it. The 
acts of the parties disclose that they understood and construed the con- 
tract to be what plaintiffs contend it was, and their construction should 
be followed. Kastor, etc., Co. v. Elders, 170 (Mo. App. 490, 156 S. W. 
737; Knisely v. Leathe (Sup.) 178 S. W. 453, 458; Austin v. Shipman 
160 Mo. App. 206, 141 S. W. 425. There is no uncertainty as to what the 
contract was in the light of the circumstances surrounding the parties and 
of which they both were concededly cognizant and familiar. Giersa v. 
Creech, 181 S. W. 588. The surety company in making the bond required 
the defendants to carry liability insurance, and binders covering both 
classes of policies were sent defendants, so that there is no question but 
that the policies sent by plaintiffs to defendants, and which the latter 
returned because they refused to take out liability insurance, constituted 
the insurance contemplated in the contract. 

[6] Some point is made that, as the policies provided that either 
might terminate the insurance contract, this prevented the plaintiffs from 
having a cause of action against defendants for refusing to take out the 
insurance. There is no presumption that such power of cancellation 
would have been exercised if the policies had been accepted. Indeed, the 
presumption is the other way, if defendant had carried out their con- 
tract and accepted the insurance. , 

We perceive no good reason for interfering with the judgment, and 
hence it is affirmed. 

All concur. 


WOLFF v. HARTFORD FIRE INS. CO. (No. 16008.) 


(St. Louis Court of Appeals. Missouri. June 29, 1920. Rehearing Denied 
July 22, 1920.) 


223 Southwestern Reporter, 810. 


1. INSURANCE—PETITION DRAWN ON THEORY OF: TOTAL 
LOSS HELD TO ALLEGE VALUE OF PROPERTY. 


A petition against an insurance company, to recover for total loss 
of an automobile in a collison, necessarily alleged the value of the prop- 
erty at the time of the injury, by reason of Rev. St. 1909, § 7030, and 
Sess. Acts 1913, p. 380; the former statute providing that no company 
shall take a risk having a greater ratio than three-fourths ‘the value of 
the property insured, which value shall not be questioned in any proceed- 
ing. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


7. INSURANCE — EVIDENCE INSUFFICIENT TO WARRANT 
FINDING THAT AUTOMOBILE WAS TOTALLY DESTROY- 
ED. 


In an action under an insurance policy to recover the value of an 
automobile injured in a collision, evidence held not to warrant submis- 
sion of the case to the jury upon the question of whether or not the auto- 
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mobile was totally destroyed, although several witnesses testified that 
it could not be repaired. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

Suit by Paul E. Wolff against the Hartford Fire Insurance Com- 
pany. Judgment for plaintiff, and the defendant appeals. Reversed and 
remanded. 


Leahy, Saunders & Barth, of St. Louis, for appellant. 
Paul U. Farley and James J. O’Donohoe, both of St. Louis, for re- 
spondent. 


Becker, J. Plaintiff brought suit upon a policy of fire insurance 
covering his electric automobile, to which policy of insurance was at- 
tached a rider under which defendant insured piaintiff against loss 
through collision. Said policy insured plaintiff’s machine in the sum of 
$1,250 against. damages in excess of $25 from being in collision with 
another automobile for the period of one year from October 26, 1915. 
The collision in question occurred on October 8, 1916. Plaintiff’s petition 
alleges a total loss by reason of the collision and prays for judgment in 
the sum of $1.225, being the full amount of the policy less $25 exempted 
as aforesaid, with 10 per cent. damages for vexatious refusal to pay and 
for a reasonable attorney’s fee. 

Defendant’s answer admits the issuance of the policy covering loss 
against damage by collision in the sum of $1,250, and that plaintiff’s 
automobile was damaged in a collision on the day alleged, but in detail 
denies that the automobile was totally destroyed, and specifically enumer- 
ates the damage that the automobile sustained, and alleges that each 
and every item of said damage could be repaired or replaced gnd that 
when so repaired the automobile would be in as good condition as be- 
fore the collision, and that the actual cost of repairing and replacing the 
injured or damaged parts of said automobile was $200, which sum, prior 
to the trial, the defendant paid into court for the use and benefit of 
plaintiff as the actual damage and loss sustained. The answer further 
alleges that the automobile insured under the policy depreciated in value 
between the issuance of the policy and the date it was damaged, and that 
at the time of the collision was of the reasonable cash value of $400. 
The reply was a general denial. 


The case was tried to a jury resulting in a verdict in favor of plain- 
tiff on the policy for $500, together with $20 interest; the jury returning 
nothing for damages for vexatious refusal to pay, nor did they allow an 
attorney's fee. From the resulting judgment for $520 entered in favor of 
plaintiff and against the defendant, the defendant in due course appeals. 


I. Counsel for appellant contends that the petition of plaintiff, 
drawn solely on the theory of total loss, contains no allegation as to the 
value of the property at the time of the injury nor as to the actual dam- 
age directly caused by the accident, and therefore does not allege facts 
sufficient to state a cause of action. 

[1, 2] This point is not well taken, for when the defendant issued 
this policy of insurance sued upon, on the 5th day of November, 1915, in 
an amount not exceeding $1,250, under section 7030, Revised Statutes of 
Missouri 1909 (in this connection see Session Acts 1913, p. 380), the value 
of the automobile at that time must be taken as being $1,633.33. Said 
section 7030, as it stood at the time of the issuance of this policy, among 
other things, provided that— 





Misc. ] Wolff v. Hartford Fire Ins. Co. 607 


“No company shall take a risk on any property in this state having 
a ratio greater than three-fourths of the value of the property insured, 
and when taken, its value shall not be questioned in any proceeding.” 


This law became part of the policy (Ritchey v. Insurance Co., 104 
Mo. App. 146, 78 S. W. 341), and by reason of this section defendant is 
precluded from denying the value of the automobile at the time the 
policy was written (Stevens v. Insurance Co., 120 Mo. App. 88, 96 S. W. 
684; Weston v. Insurance Co., 191 Mo. App. 282, 177 S. W. 792; Straw- 
bridge v. Insurance Co., 193 Mo. App. 687, 187 S. W. 79). Furthermore, 
the defendant’s answer aided the petition and made an issue as to the 
value of the automobile at the time of the collision, in that it avers that— 


“Between the time said policy was issued and the date it was dam- 
aged, as aforesaid, it had greatly depreciated in value, and was, at the 
time it was in collision and damaged, * * * of the reasonable actual 
cash value of $400.” 


This. plaintiff's reply put in issue, so that the value of the insured 
property became a substantial issue in the case and the record discloses 
the parties so treated it. In light of this fact we can but hold, in the 
language used in Boulware v. Insurance Co., 77 Mo. App. loc. cit. 659, 
that— 


“At all events, when we consider this entire record, petition, answer 
and the testimony adduced, we think defendant must be treated as having 
waived the imperfections of the pleading, and the same should be held 
good enough after verdict.” 

See Gustin v. Insurance Co., 164 Mo. 172, 64 S. W. 179, and cases 
therein cited. 

II. We next take up the objection made that the several witnesses 
who were permitted to testify as experts on the question as to whether 
the automobile could have been repaired, “so as to operate properly as 
an automobile,’ were not properly qualified. 

Our Supreme Court, in the case of McAnany v. Henrici, 238 Mo. 
loc. cit. 113, 141 S. W. 636, defines expert testimony as: 


“The opinion of a witness possessing peculiar knowledge, wisdom, 
skill or information regarding a subject-matter under consideration, ac- 
quired by study, investigation, observation, practice or experience, and 
not likely to be possessed by the ordinary layman or an inexperienced 
person, and consequently who is incapable of understanding the subject 
under consideration, without aid of the opinion of some person who 
possesses such knowledge, wisdom, skill, practice or experience; and a 
person who is competent to give expert testimony is denominated as ‘ex- 
pert witness.’ ” 

It is conceded that the question as to whether or not the automobile 
was or was not a total loss was a proper subject for expert testimony, 
but counsel for appellant seriously contends that several of plaintiff's 
“expert” witnesses were not properly qualified to give testimony as ex- 
perts. jj 

As to witness Maxwell, the record discloses that he was in the auto- 
mobile salvage business; that he had been engaged in that business for a 
period of 2 years prior to the time of the trial and that he had 12 years 
of experience in the automobile business; that he was the party who had 
purchased the car in question from plaintiff prior to the trial and had 
junked it for the purpose of selling such parts thereof as had any value; 
that when the car was taken to his shop he had experienced men to take 
it apart. In answer to the question propounded to him by counsel for 
defendant, “I understand you to testify that you had made a careful 
examination of this machine after it reached your place of business to 
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determine what was the exact condition of the machine and what if any 
parts were defective; is that true?” ‘he answered, “Yes, sir.” He enumerat- 
ed specifiically the several parts of the automobile which his examination 
showed had been destroyed or injured, and when asked whether or not, 
in his opinion, “an automobile in the condition in which you found this 
Flanders automobile could be repaired so as to operate properly as an 
automobile,” he answered, “No, sir; I didn’t think it could.” 


[3, 4] We are of the opinion, and so hold, that this witness who had 
experience of some 12 years in the automobile business, 2 years of which 
he was in the special line of buying damaged and worn-out automobiles 
for the purpose of tearing down same and selling the parts thereof which 
were still good, is sufficiently qualified to testify as an expert on the 
question of whether or not an automobile which the witness had testi- 
fied he had carefully examined and had enumerated the various parts 
thereof which were injured or damaged could be repaired so as to operate 
properly as an automobile. 


As to the witness Fishencar, his testimony discloses that he had 
been engaged in the automobile repair business for a period of seven 
years, which was sufficient qualification to warrant the court in per- 
mitting him to testify as an expert on the question in issue. The question 
which was asked of each of the above named witnesses was: “In your 
opinion that automobile in the condition in which it was then could have 
been repaired so as to operate properly as an automobile?” The sole ob- 
jection thereto was that “There has been no foundation laid for the 
qualification of this gentleman.” It thus appears that the sole objection 
was to the qualification of this witness. The point as to whether the 
question is in proper form is therefore not before us. See De Maet v. 
Storage, etc., Co., 231 Mo. 615, loc. cit. 620, 132 S. W. 732. 


III. It is urged that the court erred in permitting the witness Farley 
to testify that the automobile had not deteriorated in value from the date 
the policy was issued up to the time of the collision, and that at both 
said times the automobile was in good condition in all respects. 


[5] After an examination of the testimony of this witness we are 
of the opinion that the witness was not qualified as an expert. The 
witness testified that he was an attorney at Jaw and of counsel for plain- 
tiff in the case; that he had “personally owned there machines during 
the period of the last five years and have personally had the experience 
of having a machine wrecked, and I have been attorney for different 
automobile concerns and in that way kept in touch with the business.” 
He further testified that he had frequently ridden in the machine in 
question. 

One may own an automobile, or several of them in fact, and yet 
never acquire any knowledge of the mechanism thereof,,nor what parts 
thereof are subjected to the greatest amount of wear and tear; nor would 
mere ownership of an automobile necessarily give one any knowledge 
of the relative value of a particular car at fixed dates; nor would the fact 
that one who had been the owner of several automobiles had ridden in a 
particular machine a number of times, without, more, throw any light 
upon the question as to whether or not he possessed sufficient knowledge, 
skill, or information to qualify him as an expert upon such subject. Nor 
do we see how the added fact that one had been an attorney for different 
automobile concerns, and so “in that way kept in touch with the business,” 
helps the situation. 


We are of the opinion, and so hold, that the witness in question upon 
this showing should riot have been permitted to testify as an expert on 
the question as to whether or not there was any deterioration in the value 
of the car between the time the policy was issued and the time of the loss. 
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IV. As to the point raised that the court committed error in refus- 
ing defendant’s instruction to the effect that if the jury believed from the 
evidence that the automobile could have been put into as good condition 
as it was before the accident at a cost not in excess of $200—the amount 
that the defendant had tendered and paid into court for the use of plain- 
tiff—“then the plaintiff is not entitled to recover and your verdict must be 
for the defendant,” is not well taken. ' 


[6] The benefit which inures to a defendant who makes a tender is 
that, if the palintiff recovers a sum greater in amount than such tender, 
the costs which shall have accrued after the date of the tender shall be 
assessed against plaintiff. In this connection it is to be noted that defend- 
ant made its tender in court after, and not before, suit was brought, and 
therefore section 2282, Revised Statutes of Missouri 1909, applies thereto. 
This section provides that where the defendant in any suit pending 
shall at any time deposit with the clerk, for the use of the plaintiff, the 
amount of the debt or damages he admits to be due, together with all 
costs that have been accrued, and the plaint'ff shall refuse to accept the 
-same in discharge of his suit, and shall not thereafter recover a larger 
sum for his debt or damages due and costs accrued up to that time of 
the deposit than the sum so deposited, he shall pay all costs that may 
accrue from and after the time such money was so deposited as aforesaid. 
The record discloses that the defendant admitted the plaintiff was entitled 
to $200 and paid said sum to the clerk of the court, but did not tender 
any sum in addition thereto to cover the costs that had accrued up to the 
date of the tender. 


We have set out the substance of the statute above, in that a reading 
of it disposes of the contention that the court erred in refusing to give the 
the said instruction, as in no event could the jury return a verdict for 
the defendant if they found and believed from the evidence, under the 
instructions of the court, that plaintiff was entitled to any sum whatso- 
ever. 


[7] V. We take occasion to advert to the instructions given at plain- 
tiff’s request. These said instructions are predicated solely upon the 
theory of a total loss. Instruction numbered 1, which covers the entire 
case and directs a verdict, is hypothecated upon the jury finding that 
“the injured automobile was totally destroyed, as defined in another 
instruction, by being in coll‘sion with another automobile,” when in point 
of fact there is no testimony to warrant the giving of an instruction 
hypothecated upon such finding. While it is true two witnesses who 
qualified as experts testified that in their opinion an automobile in the 
condition in which was this particular automobile, as testified to, could 
not be “repaired so as to operate properly as an automobile,” it does not 
follow that the jury would be warranted in finding from such testimony 
that the automobile was in fact totally destroyed. This is particularly 
true in light of the instruction defining “totally destroyed,” which, among 
other things, required the jury to find that the automobile in question 
had, as a result of the collision, “ lost its identity and its specific character 
as an automobile, and becomes so far distinguished that it could not be 
properly designated as an automobile.” The correctness of the wording 
of this instruction we need not consider, since we are of the opinion that 
in any event the evidence did not warrant the submission of the case to 
the jury upon this theory. In this connection it may be noted that, 
though these expert witnesses testified that the automobile could not be 
repaired so as to operate properly, they admitted, on cross-examination, 
that each and every injured or destroyed part of the automobile (which 
parts in fact aggregated but a small portion of the whole of the auto- 
mobile) could have been repaired or replaced. 
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We do not discuss appellant's other assignments of error, in that they 
are not likely, in the event of another trial, to occur again. 

It follows that the judgment should be, and the same is hereby, re- 
versed, and the cause remanded. 

Reynolds, P. J., and Allen, J., concur. 


MILLER v. NEW AMSTERDAM CASUALTY CO. 
(Court of Errors and Appeals of New Jersey. June 14, 1920.) 
110 Atlantic Reporter 810. 


1. INSURANCE—UNDER THEFT POLICY, NOTICE TO NEAREST 
AGENT SUFFICIENT. : 
Policy insuring against theft from residence held satisfied by notice 

of theft to insurer’s nearest agent; that being an alternative for notice by 

telegram to it at its main offices. 


(For other cases, see Insurance, Dec. Dig. § 538.) 


3. INSURANCE—EVIDENCE OF THEFT HELD SUFFICIENT. 
Circumstances testified to in action on theft policy held to present a 
basis for logical inference that jewelry had been stolen. 


[For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Supreme Court. 

Action by Ernest H. Miller against the New Amsterdam Casualty 
Company. Judgment for plaintiff by the Supreme Court, and defendant 
appeals. Affirmed. 


Edwards & Smith, of Jersey City, for appellant. 
John A. Bernhard, of Newark, for appellee. 


MintuRN, J. [1] The plaintiff, a resident of the city of Newark 
took a policy of insurance against loss by theft, from the defendant com- 
pany, through its local agent, which policy contained the following clause 
of indemnity: 

“ For direct loss by burglary, theft or larceny of any other property 
of the assured described in said schedule and stated therein to be insured 
hereunder, occasioned by its felonious abstraction from the interior of 
the house, building, apartments or rooms actually occupied by the assured.” 

Thereafter a chain and necklace which his wife was accustomed to 
wear was found to be missing from the apartment house, and an assidu- 
ous search through the rooms and closets by husband and wife failed 
to locate it. The loss was detected on the night of February 7th, and was 
reported to the agent of defendant company, located in the immediate 
neighborhood, the next morning. The main offices of the company were 
located in New York City and in Baltimore, and the policy provided that— 

“The assured upon discovery of any loss of the insured property on 
said premises, shall give at the expense of the company immediate notice 
thereof, by telegraph to the company at its executive office in New York 
City and in Baltimore, Maryland, or to the nearest agent of the company, 
and shall also give immediate notice to the public police authorities hav-. 
ing jurisdiction.” 
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That proper notice was given to the police is not disputed, but it 
is insisted that notice should have been given by telegraph to the company. 
The agent at Newark was practically the defendant’s arter ego at that city, 
and was constituted, it will be observed, the company’s representative 
for the purpose of receiving such notice, by the provisions of the policy. 
Therefore the insistence that proper notice as required by the policy was 
not sent to the insurer cannot be reasonably maintained, since the plaintiff 
complied with the optional procedure expressly provided in the policy. 

[2, 3] The main insistence, however, is that there was no proper proof 
of the loss, and that a nonsuit or a direction should have been granted 
by the trial court, whereas judgment for the plaintiff was ordered, and 
that judgment was affirmed by the Supreme Court. 

Numerous cases from other jurisdictions are cited by the appellant 
in an effort to sustain the proposition that the burden of proving the fact 
of theft rests upon the plaintiff, as a condition precedent to defendant's 
liability upon the policy. This contention may be conceded as a fundament- 
al rule of civil procedure, and yet the evidential facts may be of such 
a circumstantial nature as to raise a reasonable probability that the loss 
took place in the manner claimed. Proof of that presumptive character 
has been defined by Mr. Best as “a mere preponderance of probabilities, 
and therefore a sufficient basis of decision.” 1 Best, Evidence, 135. 

Blackstone declares that, when a fact cannot itself be demonstrated, 
that which comes nearest to proof of it is proof of the circumstances 
necessarily or usually attending it. This proof creates a presumption 
which is relied upon till the contrary is proved. 3 Blackstone, Com. 371. 
In other words, the creation of the presumption shifts the onus to the 
party who contends otherwise. Thus says Mr. Best, referring to such 
presumptions: 


“They not only form important links in a chain of evidence, as to 
frequently render complete a body of proof which would otherwise be 
imperfect; but the concurrence of a large number of them may (each 
contributing its individual share of probability) not only shift the onus 
probandi, but amount to proof of the most convincing kind.” 2 Best on 
on Ev. 577. 

Further commenting upon the subject, Prof. Greenleaf remarks: 


“They depend upon their own natural force and efficacy in generating 
belief or conviction in the mind, as derived from those connections which 
are shown by experience, irrespective of any legal relations. * * * 
These merely natural presumptions are derived wholly and directly from 
the circumstances of the particular case by means of the common ex- 
perience of mankind, without the aid or control of any rules of law 
whatever.” 1 Geernleaf, Ev. 44. 

And so it has been declared that a greater or less probability, leading 
on the whole to a satisfactory conclusion, is all that can be reasonably 
required to establish controverted facts. Devine v. Delano, 272 Ill. 166, 
111 N. E. 742, Ann. Cas. 1918A, 689. 

We may add that it is this preponderance of the aggregate probabi- 
lities, juridically termed “the weight of the evidence,” which furnishes 
the legal standard of proof in civil cases, as contradistinguished from 
the rigid rule applicable in the trial of criminal causes, based on circum- 
stantial evidence, which requires as a basis for conviction the elimina- 
tion of every other reasonable hypothesis which. could afford a rational 
explanation for the commission of the crime. People v. Sexton, 187 N. 
Y. 495, 80 N. E. 396, 116 Am. St. Rep. 621; 13 R. C. L. 213, and cases. 

The difficulty inherent in the contention of the defendant in the case 
at bar is that it substantially invokes the application of the rule peculiar 
to criminal procedure to the facts of the case, and ignores the applicability 
of the rule peculiar to the civil forum. 
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A resume of the evidential facts in the case will evince the situation: 
The chain and locket were kept in a bag behind a picture in the wife's 
room, and the picture was standing on a shelf in front of a simulated 
window. The morning after the loss was discovered, a servant, who 
had been in the plaintiff's employ for only two weeks, suddenly left the 
employment, stating,“I have got to leave; I can’t give you any reason, 
but I have to leave.” During her sojourn at the house, the servant, exer- 
cising that prerogative of facile familiarity and studied nonchalance 
peculiar to the average modern household servant, frequently entertained 
her friends during the absence of the employer, and those friends at 
times entered the apartment where the jewels were kept. After the loss 
was discovered, the plaintiff and his wife made a thorough search of the 
house,,in their efforts to locate the jewels, but the search was fruitless. 
They then notified the police, who also endeavored to locate the jewels, but 
their search was equally fruitless. The situation thus produced, evinced 
by a process of elimination, in an atmosphere permeated with criminal 
suspicion, points inductively to one rational conclusion which the average 
mind draws intuitively by a process of reason akin to the inductive pro- 
cesses of the logician, and not dissimilar to the intuitive methods of 
mental and moral philosophy, which processes are recognized in juris- 
prudence as a sufficient basis for judicial determination, the distinct 
inquiry being, as Prof. Greenleaf observes, not whether it is possible that 
such testimony may be false, “but whether there is sufficient probability 
of its truth.” 1 Greenleaf, 4. We think, therefore, the facts thus adduced 
upon the principles of evidence to which we have adverted present a 
basis from which a rational mind, in the light of everyday experience 
(the credibility of the witnesses being conceded), might legitimately 
and logically infer that the jewels had been removed from the plaintiff’s 
possession by theft. 

[4] Such was the inference deduced by the trial court, and again by 
the Supreme Court from this congeries of fact; and , under the rule 
applicable to such situation, under our adjudications, this court, recogniz- 
ing a substantial basis of fact to support the judgment, will accord to it 
such a status of finality dispositive of the factual questions involved as 
we could accord under like circumstances to the verdict of a jury upon 
a writ of error. Lapat v. Erie R. R., 71 N. J. Law, 377, 58 Atl. 1084; 
Defiance Fruit Co. v. Fox, 76 N. J. Law, 482, 70 Atl. 460. 

Finding’ no legal error in the record, the judgment will be affirmed. 


FEINSTEIN vy. MASSACHUSETTS BONDING & INS. CO. 


(New York Supreme Court, Special Term, New York County. August 31, 
1920.) 


183 New York Supplement 785. 


INSURANCE — INSURER NOT LIABLE, WHERE BURGLAR 
PROOF STEEL CHEST OR SAFE WAS NOT OPENED. 


Where a burglar policy, insuring generally against abstraction from 
safes, contained a special agreement excepting loss of money, etc., 
from combination fire and burglar proof safe containing an inner steel 
burglar-proof chest, unless the same has been abstracted from the chest 
after entry has been effected by tools or explosives directly applied there- 
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on, no recovery can be had for theft from a combination safe, where only 
the outer safe was opened by explosives and tools, and the burglar-proof 
chest was not opened. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Action by Benjamin Feinstein against the Massachusetts Bonding 
& Insurance Company. On motion by defendant for judgment on the 
pleadings, as to the first and third causes of action. Motion granted. 


Schwinzer & Rifkind, of New York City (Albert J. Rifkind, of 
New York City, of counsel), for the motion. 

Celler & Kraushaar, of New York City (Meyer Kraushaar, of New 
York City, of counsel), opposed. 


McCook, J. Motion by defendant for judgment on the pleadings as to 
the first and third causes of action, stated in the complaint and met in 
amended answer. The controversy so raised concerns the burglary of 
plaintiff's property, located in and taken from:+a combination fire and 
burg!ar proof safe having an inner steel or burglar-proof chest. The 
outer safe was opened by tools or explosives; the inner chest not. Thus 
the articles in question were not taken from the inner chest, nor was that 
opened. 

While the policy in question begins in the first paragraph by insuring 
generally against abstractions from safes, it proceeds in a third paragraph 
by writing under the head of “Special Agreements” various limitations 
upon its obligation. These agreements are in the-same type as the first and 
second paragraphs, and are equally conspicuous. Agreement numbered 
A6 reads as follows: 


“For loss of money, bullion, securities, stamps, and merchandise 
from a combination fire and burglar proof safe, or from a burglar-proof 
safe containing an inner steel burglar-proof chest, unless the same shall 
have been abstracted from the steel or so-called burglar-proof chest 
contained within the safe after entry into said chest has been effected by 
the use of tools or explosives directly applied thereupon.” 


This clause is not ambiguous. It seems that the kind of safe re- 
ferred to in the following schedule, viz. one “with inner burglar-proof 
steel chest,” must have contained the goods abstracted, in order to make 
the insurer liable, besides being opened in the manner provided. Any 
other construction would mean that the inner chest is wholly or partly 
useless as protection to the insurer, since all or part of the articles sought 
to be insured might then be kept outsi+« the chest without impairing the 
right of the insured to recover under he policy. The court is unable to 
accept a view so offensive to justice and so inconsistent with the rest of the 
policy. 

Motion granted with $10 costs. Settle order on notice. 
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BUXTON v. INTERNATIONAL INDEMNITY CO, (Civ. 3366.) 


(District Court of Appeal, First District, Division 2, California. May 20, 
1920. Hearing Denied by Supreme Court July 19, 1920.) 


191 Pacific Reporter 84. 


1. INSURANCE—LETTERS WRITTEN BY INSURER HELD PART 

OF INSURANCE CONTRACT. 

An agreement contained in a letter written by an insurance company 
as to what a policy against theft, robbery, or pilferage should cover, 
which was relied on by insured, held to become a part of each and every 
contract of insurance entered into between the parties after its date, unless 
expressly excluded. 


(For other cases, see Insurance, Dec. Dig. § 151[1].) 


3. INSURANCE — WORD “STEAL,” IN AGREEMENT AS TO 
THEFT POLICY, INCLUDED CONVERSION BY CONDITION- 
AL VENDEE. 

An insurance company’s agreement that its policy should cover theft 
of automobile by vendee in possession under conditional sale held to in- 
clude embezzlement or unlawful conversion by such a vendee; “stealing” 
being a larger term than robbery, and including unlawful appropriation 
of things which are not technically a subject of larceny. 

[For other cases, see Insurance, Dec. Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Steal.) 


5. INSURANCE—IN ACTION ON THEFT POLICY, ALLEGATION 

AS TO EMBEZZLEMENT SUFFICIENT. 

An allegation in an action on a theft policy that conditional vendee 
of an insured automobile removed the same from the state, and ever 
since had and does’ now conceal the same, with the intent to injure and 
defraud the plaintiff, was an allegation of sufficient facts to constitute 
embezzlement, under Pen. Code, § 504a. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


8. INSURANCE—INSURER WAIVED PROOF OF LOSS BY DE- 

NYING LIABILITY. 

Where insured notified insurer in writing of the loss or disappear- 
ance of an automobile. and within 60 days from the date of the loss the 
insurer denied liability on the policy on the ground that it did not cover 
embezzlement or wrongful conversion, proof of loss was waived, although 
insurer did not have in contemplation a letter of the company which 
modified the policy, so as to include conversion by a conditional vendee; 
the two instruments constituting one contract. 


(For other cases, see Insurance, Dec. Dig. § 559[1]. 


10. INSURANCE — EVIDENCE JUSTIFYING FINDING THAT 

THIRD PARTY EMBEZZLED AUTOMOBILE. 

In action against an insurance company to recover under a policy 
by reason of embezzlement of an automobile by a conditional vendee, 
evidence held to justify a finding that the conditional vendee converted 
the automobile to his own use, and removed it from the state, and re- 
tained and concealed the same, with intent to injure and defraud the 
plaintiff. , 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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11. INSURANCE—INSURED REQUIRED TO PROVE CASE ON- 
LY BY PREPONDERANCE OF EVIDENCE. 


An action to recover under a policy against theft is a civil action, 
and plaintiff is required to prove his case only by a preponderance of the 
evidence; the rule being the same as it is in civil cases generally. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


12. INSURANCE — INSURED MAY RECOVER EXPENSES OF 
ATTEMPTING TO RECOVER STOLEN PROPERTY. 


In an action under a policy of insurance against conversion of an 
automobile by a conditional vendee, plaintiff was entitled to recover 
money paid to a- detective agency in attempting to recover the automo- 
bile, where the policy provided that any act of the assured in recovering, 
saving and preserving the property should be considered as done for the 
benefit of all concerned, and all reasonable expenses should constitute a 
claim, etc. F 


(For other cases, see Insurance, Dec. Dig. § 506.) 


13. INSURANCE — POLICY INSURINC DEALER’S EQUITY IN 
CONDITIONALLY SOLD AUTOMOBILE ENTITLED IN- 
SURED TO INTEREST ON PAYMENTS DUE. 


Under a policy of insurance undertaking to protect a dealer’s equity 
in automobiles sold under conditional contract and embezzled by con- 
ditional vendees, insured was entitled, on conversion of a car by a vendee, 
to recover the unpaid installments, plus interest thereon, where the terms 
of the conditional contract of sale provided for the payment of interest 
on all deferred payments from the date of the contract. 

(For other cases, see Insurance, Dec. Dig. § 503.) 


Appeal from Superior Court, Los Angeles County; L. H. Valentine, 
Judge. 

Action by Lynn C. Buxton against the International Indemnity Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


N. Blackstock; Edward M. Selby, and W. I. Gilbert, all of Los 
Angeles, for appellant. 

John B. Yakey. of Los Angeles, Jack M. Hendrick, of Trinidad, Colo., 
for respondent. 


EMPLOYERS’ MUT. INS. CO. v. INDUSTRIAL COMMISSION OF 
COLORADO et al. (No. 9386.) 


(Supreme Court of Colorado. April 5, 1920. Rehearing Denied July 6, 
1920.) 
191 Pacific Reporter 112. 


INSURANCE—PREMIUMS ON POLICY INSURING PAYMENT 
OF WORKMEN’S COMPENSATION HELD NOT PAID BY AN- 
TEDATED CHECK RETURNED. 


Premiums on policy issued by employer’s insurer held not paid be- 
fore the accident to an employee, so as to prevent lapse; it appearing 


| 
| 
| 
| 
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that employer’s fraudulently antedated check, drawn after the accident, 
sent to insurer and deposited by mistake, was returned when investigation 
revealed ‘the accident, and it also appearing that the check, which was 
intended to pay only one of two premium payments due, was not big 
enough to pay both, as the policy required. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 


Department 2. 

Error to District Court, City and County of Denver; Neil F. Graham, 
Judge. 

Proceeding by Rosie La Salle and others under the Workmen’s 
Compensation Act for death of one La Salle, opposed by the Big Lake 
Fuel Company, the employer, and the Employers’ Mutual Insurance 
Company, the insurer. Compensation was awarded by the Industrial 
Commission, and the insurer sued to review its findings. To review 
judgment sustaining the findings, the insurer brings error. Reversed, 
with directions to vacate findings and award as to the insurer. 


L. Ward Bannister, Leroy McWhinney, Samuel M. January, Hughes 
& Dorsey, and W. M. Bond, Jr., all of Denver, for plaintiff in error. 
Victor E. Keyes, Atty.. Gen., and John S. Fine, Asst. Atty. Gen., for 
defendant in error Industrial Commission. 
. Edmund J. Churchill, of Denver, for defendant in error Big Lake 
“uel Co. 
. Edward Affolter, of Louisville, for defendants in error La Salle and 
others. 


ANDERSON et al. v. SOUTHERN SURETY CO. (No. 22789.) 
(Supreme Court of Kansas. July 10, 1920.) 
191 Pacific Reporter, 583. 


(Syllabus by the Court.) 


1, INSURANCE — INDEMNITY INSURER HELD LIABLE FOR 
NEGLIGENCE IN IMPROPERLY CONDUCTING DEFENSE 
OF SUIT AGAINST EMPLOYER. 


Where an insurance company insures an employer of labor against 
loss or damage on account of injuries sustained by his employees, takes 
charge of a defense in an action brought by an injured workman, and 
through negligence is not properly conducting the defense judgment is 
obtained against the employer for an amount in excess of that named in 
the policy, the insurance company is liable to the employer for the 
damages thus occasioned. 


(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. 11A 
Key-No. Series.) 


2. INSURANCE — VIOLATION OF STATUTE NOT AVAILABLE 
TO INSURER SUED FOR IMPROPERLY DEFENDING AC- 
TION AGAINST INSURED. 


In an action brought by such an employer to recover from the insur- 
ance company the damages thus sustained, where the company could have 
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set up as a defense in the action by the employee that he and the plain- 
tiffs were engaged in using dynamite in a coal mine in violation of law, 
and that the injury to the employee was thereby occasioned, that fact 
cannot be set up by the insurance company as a defense. 

(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. 11A 
Key-No. Series.) 


3. INSURANCE— EMPLOYER SUING INSURER FOR IMPROP- 
ERLY DEFENDING SUIT HELD NOT GUILTY OF CONTRI- 
BUTORY NEGLIGENCE. 


The employer is not guilty of contributory negligence where he em- 
ployed an attorney to assist in the defense who had no control over the 
litigation, and who only did those things he was required to do. 


(For other cases, see Insurance, Dec. Dig. § 514%, New, vol. 11A 
Key-No. Series.) 


Appeal from District Court, Labette County. 

Action by William S. Anderson and another against the Southern 
Surety Company. Judgment for olaintiffs, and defendant appeals. Af- 
firmed. 


Owen & Davis, of Joplin, Mo., F. S. Jackson, of Topeka, W. E. 
Ziegler and A. M., Etchen, both of Coffeyville, and John P. McCammon, 
of Springfield, Mo., for appellant. 

Denison & Kirkpatrick, of Kansas City, Mo., and E. L. Burton, of 
Parsons, for appellees. 


AMERICAN PAPER PRODUCTS CO. v. &TNA LIFE INS. CO. 
. (No. 15866.) 


(St. Louis Court of Appeals. Missouri. July 20, 1920. Rehearing Denied 
July 29, 1920.) 


223 Southwestern Reporter, 820. 


1. INSURANCE—JUDGMENT AGAINST INSURED ADMISSIBLE 
IN ACTION AGAINST INSURER UNDER EMPLOYERS’ LIA- 
_ BILITY POLICY. 


In action on an employers’ liability policy to recover from the in- 
surer, a judgment roll in the action instituted by the employee against 
the employer is admissible in evidence, wherever by such judgment a 
fact material to the issues in the suit of the employer against the in- 
surer has therein been determined, provided the insurer had notice of 
the litigation and an opportunity to conduct the proceeding as provided 
in the policy of indemnity; refusal by casualty company to defend mak- 
ing no difference. . 


(For other cases, see Insurance, Dec. Dig. § 616%.) 


2. INSURANCE—JUDGMENT AGAINST EMPLOYER INADMIS- 
SIBLE IN ACTION BY INSURED AGAINST INSURER. 
A judgment in an action based on Rev. St. 1909, § 7829, against an 
employer by an employee, was inadmissible in an action by the employer 
against casualty company for indemnity, where there were four issues 
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involved in the first case, and the court made a general finding in favor 
of the plaintiff “on the issues joined” since it would be mere conjecture 
as to what issue or issues were determined. 


(For other cases, see Insurance, Dec. Dig. § 61614.) 


Appeal from Circuit Court, Lincoln County; Edgar B. Woolfolk, 
Judge. 

Action by the American Paper Products Company against the A®tna 
Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 
Leonard & Sibley and R. H. McRoberts, all of St. Louis, for re- 
spondent. 


SOLOMON ert at. v. NEW JERSEY INDEMNITY CO. 
(Supreme Court of New Jersey. June 14, 1920.) 
110 Atlantic Reporter, 813. 


3. INSURANCE—ATTORNEY IN FACT WHO SIGNED MOTOR- 
CAR POLICY LIABLE THEREON. 


Attorney in fact who signed as such policy of motorcar insurance 
issued by indemnity company held liable thereon, in view of provision 
loss should be ascertained by subscriber and attorney, etc., contract be- 
ing a contract of insurance by indemnity company acting, not as agent 
for subscribers, but as insurance company in which subscribers were in- 
terested merely as stockholders, and liable to contribute to indemnity 
company their proportion of losses. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 


4. INSURANCE — ACT DOES NOT PROHIBIT INDIVIDUALS 
FROM ENGAGING IN BUSINESS. 


The insurance act does not prohibit individuals from transacting the 
business of insurance. 

(For other cases, see Insurance, Dec. Dig. § 1.) 

Appeal from District Court of East Orange. 

Action by Louis Solomon and another against the New Jersey In- 


demnity Company. From judgment for plaintiffs, defendant appeals. 
Affirmed, 


Merritt Lane, of Newark, for appellant. 
J. Victor D’Aloia, of Newark, for respondents. 
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JOSEPH GORDON, Inc., v. MASSACHUSETTS BONDING & INS. 
CO. 


(Court of Appeals of New York. July 7, 1920.) 
128 Northeastern Reporter, 204. 


1. INSURANCE—WARRANTY AGAINST VICIOUS CHARACTER 
OF HORSES IN LIABILITY POLICY HELD CONTINUING. 


In policy insuring owner of “10 more or less” horses against loss 
from liability for damages caused by the horses, the owner’s warranty 
that “no vicious horse is used so far as assured knows or is informed” 
held applicable to horses which became vicious after execution of policy, 
being a continuing warranty. 


(For other cases, see Insurance, Dec. Dig. § 333[1].) 


2 INSURANCE—HORSE LIABILITY POLICY HELD TO COVER 
HORSES SUBSEQUENTLY ACQUIRED. 


Policy insuring owner of “10 more or less” horses from liability for 
damages on account of injury caused by horses held to cover horses ac- 
quired subsequent to its execution, and not merely those held at the time 
of its execution. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE — INSURER HELD NOT TO HAVE WAIVED 
WARRANTY IN INDEMNITY POLICY BY DEFENDING AC- 
TION. 


Insurer against loss from liability for damages caused by insured’s 
horses did not waive its rights under warranty that horse, to insured’s 
knowledge, was not vicious, by defending action against insured for per- 
sonal injuries caused by horse, brought on the theory that insured was lia- 
ble because he had knowledge of horse’s vicious character or by writing 
to insurer that it “assumed the liab‘lity in this case,” where it repeatedly 
informed insured that it would not be liable if insured-had knowledge of 
the vicious character of the horse and where insured repeatedly assured 
insurer that it had no such knowledge. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


4. INSURANCE — INSURER HELD NOT ESTOPPED FROM 
DENYING LIABILITY ON GROUND OF BREACH OF WAR- 
RANTY. 


Insurer of horse owner against liability for injuries caused by horse 
did not, by defending action against insured, estop itself from denyng 
liability on ground that insured had knowledge of vicious character of 
horse in breach of warranty that horses to his knowledge were not vici- 
ous, where insured made no attempt to settle with the injured person 
and was not deterred from so doing by insurer. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 
Pound, J., dissenting. P 
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Appeal from Supreme Court, Appellate Division; First Department. 
Action by Joseph Gordon, Incorporated, against the Massachusetts 
Bonding & Insurance Company. From a unanimous order of the Ap- 
pellate Division (186 App. Div. 630, 174 N. Y. Supp. 844) reversing a 
judgment of the Trial Term, dismissing the complaint on a motion for a 
nonsuit and granting a new trial, defendant appeals on stipulation for a 


judgment absolute. Order of Appellate Division reversed, and judgment 
of Trial Term affirmed. 


Clayton J. Heermance, of New York City, for appellant. 
Lynn W. Thompson, of New York City, for respondent. 





Mitchell v. Porter. 


MITCHELL v. PORTER, (No. 1343029.) 
(Commission of Appeals of Texas, Section B. June 16, 1920.) 
223 Southwestern Reporter, 197. 


1. INSURANCE—SUBSCRIPTION CONTRACTS, CALLING FOR 
PAYMENT IN MONEY OR SECURITIES, VALID. 


Stock subscription contracts, calling for payment in money or securi- 
ties satisfactory to the insurance department of Texas, the corporation 
being a bonding and accident insurance company, eld valid on their 
face. 


(For other cases, see Insurance, Dec. Dig. § 33.) 


3. INSURANCE—STOCK SUBSCRIPTION, PROVIDING IN AL- 
TERNATIVE FOR PAYMENT IN “SECURITIES,” MEANT 
THOSE PROPER TO BE USED. 


Stock subscription contracts, calling for payment in cash or in se- 
curities meeting the approval of the insurance department of Texas, 
meant such securities as constitute property, in contemplation of law, 
proper to be used in payment and satisfaction of a stock subscription. 

(For other cases, see Insurance, Dec. Dig. § 33.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Security.) 


Error to Court of Civil Appeals of Second Supreme Judicial Dis- 


trict. 

Suit by C. T. Porter against J. W. Mitchell. receiver of the Com- 
monwealth Bonding & Casualty Company, and another. From a judg- 
ment for plaintiff, the named defendant appealed to the Court of Civil 
Appeals, which affirmed (194 S. W. 981), and defendant brings error. 
Judgment of the Court of Civil Appeals and trial court reversed, and 
judgment rendered for defendant, on recommendation of the Commis- 
sion of Appeals. 


Ocie Speer, of Ft. Worth, for plaintiff in error. 
Carrigan, Montgomery & Britain, of Wichita Falls, and Glasgow 
& Kenan, and D. A. Holman, all of Seymour, for defendant in error. 
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AMERICAN BONDING CO. OF BALTIMORE, MD.,, Er AL. v. 
AMERICAN SURETY CO. OF NEW YORK er At 


(Supreme Court of Appeals of Virginia. June 10, 1920.) 
103 Southeastern Reporter, 599. 


4. INSURANCE—CONTRACTS OF REINSURANCE MERELY IN- 
DEMNIFY INSURER. 


The general rule is that contracts of reinsurance are merely contracts 
of indemnity of the insurer, creating no privity between the insured pol- 
icy holder and the reinsuring company. 


(For other cases, see Insurance, Dec. Dig. § 679.) 


Appeal from Circuit Court, Fairfax County. 

Suit by Caroline C. Gresham. against the American Bonding Com- 
pany of Baltimore, Md., and the Fidelity & Deposit Company of Mary- 
land, together with the American Surety Company of New York and 
others; the American Bonding Company and the American Surety Com- 
pany contesting as to which was liable to complainant, the Bonding Com- 
pany having been surety on the bond of her first guardian. and the Sure- 
ty Company having become surety on the bond of her second guardian. 
From the decree, the American Bonding Company and the Fidelity & 
Deposit Company appeal. Affirmed. 


Keith, McCandlish, Hall & Garnett, of Fairfax, and Allen A. Davis, 
of Baltimore, Md., for appellants. 

R. R. Farr, of Fairfax, W. W. Millan, of Washington, D. GC, and 
C. Vernon Ford, of Fairfax, for appellees. 
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LIFE. 


MICHIGAN MUT. LIFE INS. CO. v. THOMPSON. (No. 214.) 
(United States Circuit Court of Appeals, Second Circuit. June 9, 1920.) 
266 Federal Reporter, 973. 


1. INSURANCE — GROUNDS FOR TERMINATION, SPECIFIED 
IN AGENCY CONTRACT, NOT EXCLUSIVE. 


An agency contract, fixing no time for duration, but specifying certain 
grounds for which the company might terminate the relation, did not, 
by implication, exclude any other ground for termination. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


2. INSURANCE—AGENT HAD NO VESTED RIGHT TO COMMIS- 
SIONS ON RENEWAL PREMIUMS. 


An agency contract, specifying the amount of commission on first- 
year business and on succeeding years’ collections, and providing that 
the agent “will not collect renewal premiums. unless upon receipt fur- 
nished to him for that purpose,” gave the agent no vested interest for 
commissions on renewal premiums, on termination of the agency by the 
company. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 


In Error to the District Court of the United States for the Western 
District of New York. 

Action by Albert T. Thompson against the Michigan Mutual Life 
Insurance Company. From a judgment for plaintiff, defendant brings 
error. Reversed. 


Moot, Sprague, Brownell & Marcy, of Buffalo, N. Y. (W. V. Moot, 
of Buffalo, N. Y., and J. V. Oxtoby, of Detroit, Mich., of counsel), for 
plaintiff in error. 

Herbert J. Stull, of Rochester, N. Y., for defendant in error. 


Before Ward, Hough, and Manton, Circuit Judges. 


Warp, C. J. [1, 2] April 14, 1902, Thompson agreed with the in- 
surance company to take over the business of the company at Rochester 
then conducted by one Doescher, and to pay the company any indebtedness 
due by Doescher for advanced commissions for premiums on Provident 
policies due after that date not settled for by him, in cons‘derat’on where- 
of Thompson was made the company’s general agent at Rochester and 
vicinity, in accordance with a contract made between him and the com- 
pany on the same day, the material provisions of which are as follows: 

“For and in consideration of the services above described, and in 
compensation in full therefor, the said Michigan Mutual Life Insurance 
Company hereby agrees to pay the said party of the first part a commis- 
sion upon all business taken by him and paid for in cash, according to 
the following schedule, which shall be the commission basis of this agree- 
ment.” 

Then follow a table descr’b'ng the various classes of policies issued 
by the company, followed by these words in writing: 


Vol. LVI—41. 
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“Nonparticipating policies (regular, 65% on the first-year business 
and 5% on succeeding years’ collections. Provident policies, 75% on first 
twelve successive monthly installments of premium paid in cash and 20% 
on all following successive installments of monthly premiums. The com- 
pany w'll allow the sum of $25.00 per month for office expenses up to 
January 1, 1903. * * * 

“It is further understood and agreed that all commissions shall cease 
after the first full annual premium has been collected, and the above- 
named commissions shall not be allowed on the second or any subse- 
quent annual premium. And the said company agrees to pay said party 
of the first part a collection fee of 7% per cent. upon all second and sub- 
sequent years’ premiums collected by him in cash, except on nonpar- 
ticipating and provident, as above mentioned. * * * 

“It is further distinctly understood and agreed that the party of the 
first part is not authorized to make, alter, or discharge contracts, waive 
forfeitures, name an extra rate for special risks, or bind the said com- 
pany in any way whatever, whether in reference to policies of insurance, 
or to advertising, print’ng, rent of office, or any other expenses of busi- 
ness; and the party of the first part hereby stipulates that he will not 
thus undertake to act for the said company, or to make it responsible for 
any such act and that he will not collect renewal premiums, unless upon 
receipt furnished to him for that purpose, his duties being simply such 
as are described in this agreement, and in the rules and instructions of 
the said company, and that he will not deliver policies or renewal receipts, 
except on payment in cash of the premiums, or settlement, by good note 
as provided in his instructions. 

“In case the party of the first part shall violate any of the provisions 
of this agreement, or fail to reasonably increase the business of the said 
company, the party of the second part may at any time terminate this 
agreement. Should the party of the first part, by himself, or by collusion 
with any med‘cal examiner, policy holder, applicant for a policy, or any 
other person, defraud the said company, or wrongfully increase the lia- 
bilities by any corrupt act or false representation, or attempt thus to de- 
fraud, or wrongfully increase the liabilities of the said company, or 
should he fail to remit to the said company, as required by this agree- 
ment, money collected by him, or to make every or any report required 
of him, then in every such case all rights of the said party of the first 
part under this agreement shall become and be forfeited to the said com- 
pany, and the said company shall thereupon be discharged from every 
liability to the said party of the first part.” (Italics ours.) 

This agency continued until January 1, 1907, at which time the com- 
pany discontinued its business in New York, and on December 31, 1906, 
the company and Thompson entered into another agreement, the material 
provision of which is: 


“That the said party of the first part, in consideration of the conven- 
ants and agreements of the said party of the second part herein contain- 
ed, hereby agrees to engage in the service of the said party of the second 
part in the capacity of collecting agent of such collections of premiums 
of company on business now on the books of said company in Rochester, 
N. Y., and vicinity, as the renewal receipts may be sent to him from time 
to time for that purpose, and to deliver said renewal receipts to the per- 
sons entitled to the same when said premiums are lawfully paid in accord- 
ance with the rules of said company.” 


This arrangement continued until April 20, 1918, when the company 
discontinued the agency and notified all policy holders to remit their pre- 
miums to the company’s main office at Detroit, Mich. Thompson signed 
this second agreement upon the assurance of the company that it was 
terminable only upon the same conditions as was the original contract 
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‘of 1902. Thus the question of law is presented whether under the origi- 
nal contract Thompson had, as he claims, a vested interest for comm‘s- 
sions on renewal prem‘ums on policies obtained by the Rochester agency, 
whether collected by him or by the company, or whether, as the company 
contends, he was only ent'tled to a co'lection fee. or commission on re- 
newal premiums collected by him in cash for wh’ch the company sent him 
its receipts to be delivered to the policy holders. The tral judge charged 
the jury that Thompson had such a vested interest, and left as the only 
quest‘on for their determination the amount he was ent'tled to recover. 

If the contract of December 31, 1906, exclusively regulated the re- 
lations of the parties, it is clear that Thompson had no vested interest, 
but only 4 right.to collection fee on premiums collected by h‘m in cash 
aga‘nst receipts furnished to him by the company. However, assuming 
that it was understood between the part’es that the contract was intended 
to secure the same rights as did the contract of April 14, 1902. we think 
the learned judge erred in holding that Thompson had anv vested ‘nterest 
under that contract. He construed the provis’on as to the termination of 
the contfact by the company in certain contingenc’es as defining the 
grounds upon which the company could terminate the contract, and by 
impl‘cation excluding any other cround. But th’s provision is added 
only out of abundant caution. Willcox v. Ewing. 141 U. S 627. 12 Sup. 
Ct. 94, 35 L. Ed. 882: Moore v. Security Co., 168 Fed. 496, 93 C. C. A. 
652. In the former case Mr. Justice Harlan sa‘d: 

“If Ewing had the priv‘lege upon reasonable notice of severing the 
connection between him and the company after 1875, unon what ground 
could a like privilege be denied the company, if it desired to dispense with 
his services? He contends that his life. or the cont‘nuance of the com- 
pany in business. was the shortest duration of the contract, consistently 
with its provisions, provided he did his duty. This position is untenabte. 
His appointment was made and accepted subiect to the conditions express- 
ed in the agreement. No one of those conditions is to the effect that. so 
long as he devoted his time, attention, and ab‘lities to the company’s busi- 
ness, he should reta‘n his position as its exclusive vendor, with'n the ter- 
ritory named, without regard to its wishes. If the parties ‘ntended that 
their relations should be of that character, it was easy to have so stipu- 
lated. The only part of the contract that gives color to the theory for 
which the pla‘ntiff contends is the part declaring that a violation of the 
spirit of the agreement ‘shall be sufficient cause for its abrogation.” This 
clause, it may be suggested, was entirely unnecessary. if the parties re- 
tained the right to abrogate the contract after 1875, at pleasure. and 
implies that it could be abrogated only for sufficient cause, of which, in 
case of suit, the jury, under the guidance of the court as to the law, 
must judge in the light of all the circumstances. We cannot concur in 
this view. The clause referred to is not equivalent to a specific provision 
declaring, affirmatively, that the contract should continue in force for a 
given number of years, or without limit as to time, unless abrogated by 
one or the other party for sufficient cause. It was inserted by way of 
caution, to indicate that the parties were bound to observe equally the 
spirit and the letter of the agreement while it was in force.” 


[3] The general rule is that contracts not expressly made for fixed 
periods are terminable at the w'll of either party. This is admitted by 
the plaintiff. who only contends that the termination of the contract does 
not terminate any existing vested right created by it. The explicit pro- 
visions of the contract preclude such a construction. The trial judge also 
thought that there was an incons‘stency between the written and the 
printed parts of the contract. We discover none. The table of premiums 
and commissions must be understood as fixing commissions payable in 
accordance with the terms of the contract. 
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We have no doubt whatever that the only right Thompson had 
under either contract was a collection fee or commission upon renewal 
premiums collected by him in cash which the company employed him to 
collect, and for that purpose sent him its receipts to be delivered to the 
policy holders. The defendant relies greatly upon Hercules Society v. 
Brinkers, 77 N. Y. 435, but in it a commission was expressly given to the 
agent on renewal prem‘ums, whether collected by him or by others. 

The judgment is reversed. 


LEWIS v. REED. (Civ. 3292.) 


(District Court of Appeal, Second District, Division 1, California. 
July 29, 1920. Hearing Denied by Supreme Court Sept. 27, 1920.) 


192 Pacific Reporter, 335. 


1. INSURANCE — NO CHANGE OF BENEFICIARY WITHOUT 
REQUIRED WRITTEN ASSENT OF OFFICER. 


Beneficiary of life policy providing against any term or condition be- 
ing varied, except by written agreement of president or secretary, can- 
not be changed by mere notice to change, at least where it does not ap- 
pear that insurer had sufficient time after notice and unreasonably neg- 
lected to take the requisite action thereon. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE — CONDITION OF POLICY MAKING IT VOID, 
IF ASSIGNED WAIVED BY INSURER PAYING INSURANCE. 
Condition of a life policy, that if it be assigned it shall be void. is 

waived by insurer, though refusing to pay to the assignee, paying the in- 

surance to insured’s administrator. 
(For other cases, see Insurance, Dec. Dig. § 207[2].) 


3. INSURANCE—LIFE POLICY CAN UNDER STATUTE BE AS- 
SIGNED, NOTWITHSTANDING PROVISION OF POLICY. 
Civ. Code, § 2764, declariig that life policy may pass by transfer, 

impresses a rule of public policy on that class of contracts, so that an 

assignment is valid, notwithstanding contrary provision of policy. 
(For other cases, see Insurance, Dec. Dig. § 203.) 


oe, 
Appeal from Superior Court, San Diego County; E. A. Luce, Judge. 


Action by Paul P. Lewis against Edwin Reed individually and as 
administrator. Judgment for defendant, and plaintiff appeals. Reversed. 


M. M. Gordon, of San Diego, for appellant. 
Hamilton & Lindley, of San Diego, for respondent. 


James, J. Appeal from a judgment entered in favor of defendant— 
respondent. 

Respondent’s intestate (one Smith) during his lifetime became the 
owner and possessed of three certain policies issued by a life insurance 
company. By the terms of these policies the insurer agreed to make cer- 
tain endownment payments in the event the insured lived to a certain 





Life. ] Lewis v. Reed. 627 


age, and in the event of his death, contracted to pay a certain fixed sum 
of money. The aggregate amount’ payable under the three policies as a 
death claim is the sum of $790. The insured being in poor health, and the 
plaintiff being his friend and being willing to assist the former, who was 
without funds, in securing medcal attention and in the discharge of other 
needful obligations, the insured delivered the policies to plaintiff and ex- 
ecuted a note to the insuring company, directing that the p'aintiff be 
named as the beneficiary under the policies, and later executed what we 
construed to be an assignment of death benefits under the insurance to 
the plaintiff. The notice to change beneficiaries was deposited with the 
local agent of the insurer, but at the home office no action was taken to 
make the substitution in the interest of the plaintiff. It does not appear 
as to how long prior to the death of the insured the notice to change 
beneficiaries was deposited as mentioned. and it does not appear that any 
notice was given of the written assignment made by the insured to the 
insurer. The insurer died in August, 1919, leaving no heirs. The insur- 
ing company refused to pay the amount of the policies to the plaintiff, 
but did pay the full amount thereof to the defendant, who had been ap- 
pointed administrator of Smith’s estate. The trial court determined 
that the substitution: of the plaintiff as beneficiary under the policies had 
not been made, because the same had not been consented to by the in- 
surer, and that the interest of the insured had not passed by assignment 
to the plaintiff. 

[1] Upon the evidence which the record before us discloses, we agree 
that the first finding made by the court, to wit, that the action taken by 
the insured in attempting to have substituted he plaintiff as his beneficiary 
was not effectual. Our conclusion, however, based upon the evidence, 
is that the assignment as made was effectual, and that all of the death 
benefits passed to the plaintiff, notwithstanding that the insurer had no 
notice of such assignment until after the death of Smith. Each of the 
policies contained a term providing that no conditions or terms of the 
policy should be varied, “except by written agreement signed by the 
president or secretary of the company.” Accompanying this condition 
was the further term that superintendents, their deputies, and assistants 
should have no power to “make, alter, or discharge contracts.” To per- 
mit a substitution of an individual in lieu of the executors or adminis- 
trators of an insured’s estate certainly would work a material change in 
the contract, and one which, under the terms of the policy, required the 
assent of the insurer in the manner prescribed before becoming effectual. 


“The provisions of a life policy as to the manner of changing the 
beneficiary must be complied with, at least, substantially so, for in such 
case the change can be made effective only by following the policy pro- 
visions and by conforming to the manner or mode specified in the con- 
tract. So where a policy of life insurance provides that a change of bene- 
ficiary shall be made by indorsement in writing and shall not take ef- 
fect until indorsement on the policy by the home office, no act of the in- 
sured can effect such a change in the absence of such indorsement.” 
a on Insurance (2d Ed.) vol. 2, § 740a, and cases cited by the au- 
thor. 

This is not a case, as shown by the record. where, after notice to 
change a beneficiary has been given in sufficient form, the insurer neg- 
lects unreasonably to take the requisite action upon the request. It can- 
not be told from the record before us as to when the notice to change 
the beneficiary was deposited with the local agent; hence it may well have 
been that sufficient time had not elapsed within which to transmit such 
notice to the home office and obtain the necessary indorsement by the re- 
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quired officials before the death of the insured occurred. The trial 
judge was correct in holding that the attempted change of beneficiary 
was without effect in accomplishing that result. 

(2, 3] Now, as to the matter of the assignment made: Two of the 
policies contained this term: 

“If this policy be assigned or otherwise parted with, * * * or if 
any premium shal! not be paid when due, this policy shall be void.” 

The third policy, in its terms relating to the assignment thereof, con- 
tained the following condition: 

“Any assignment or pledge of this policy, or of any of the benefits 
thereunder, shall be void and of no effect.” 

Looking first to the term quoted as contained in policies which we 
shall call Nos. 1 and 2 for convenience (the provision being the same in 
each), it is noted that the penalty provided for assignment is that the 
policy shall be void—in other words, that all rights of the insured or the 
beneficiaries thereunder shall lapse. There are two answers to be made 
to the contention that by reason of this condition in the policy the plain- 
tiff acquired no right to the money collected thereunder: 

The first answer is that the company waived that condition by not in- 
sisting upon the penalty; the money was paid and the. insurer thereby af- 
firmed the contract as one which still retained its binding force as to it. 
The second answer, and the one which applies with conclusive force to 
the third policy as well, is that under the statute of this state the right 
is preserved to the insured to assign his policy of insurance and that right 
cannot be taken away by a term of the contract which attempts so to 
do. Generally speaking, it may be stated as a well-recognized rule that 
a person may waive the conditions of a statute designed solely to secure 
to him a personal privilege where no question of public policy enters into 
consideration. é 

Section 2764, Civil Code, provides that— 

“A policy of insurance upon life or health may pass by transfer, 
will, or succession to any person, whether he has an insurable interest or 
not, and such person may recover upon it whatever the insured might 
have recovered.” , 

The section following provides that no notice of transfer is neces- 
sary to preserve the validity of a policy upon life or health, unless ex- 
pressly required thereby. No one of the policies here considered contain- 
ed any requirement that notice should be given of assignment of it. The 
question as to whether an insured under a life policy. which was made, 
payable in case of death to his estate, could legally assign his interest, 
and especially to one not having an insurable interest in his life, has been 
the subject of some debate. Irrespective of statutory conditions, however, 
it has latterly become well settled that such an assignment may be made. 
In Grigsby v. Russell et al., 222 U. S. 149, 32 Sup. Ct. 58, 56 L. Ed. 133, 
36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863 (a case similar to this one 
in a part of its facts), the Supreme Court of the United States, by Jus- 
tice Holmes, said: 

“So far as reasonable safety permits, it is desirable to give to life 
policies the ordinary characteristics of property. * * * To deny the 
right to sell except to persons having such an interest is to diminish ap- 
preciably the value of the contract in the owner’s hands.” 

It would seem that the statute of this state was designedly adopted 
to set at rest any question as to the assignability of a life insurance pol- 
icy and also to affirm the right to make such assignment to a person hav- 
ing no insurable interest in the life of the insured. We think that by the 
statute a rule of public policy is impressed upon the character of con- 
tracts treated of, and that allowing terms of an insurance contract to’ 
contradict the right so given may not be permitted. 
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“Statutes are often passed to protect persons against the effects of 
certain types of contract. The purpose of such statutes would be defeat- 
ed if their effect could be avoided by contract; and accordingly it is held 
that if such is the legislative intent, convenants attempting to avoid the 
provisions of such statutes are void.” Page on Contracts, vol. 1, § 355. 

The last-named author, in the paragraph cited, has enumerated many 
cases illustrating his text and cites the cases in his footnote. See, also, 
Griffith v. Life Insurance Co., 101 Cal. 627, 36 Pac. 113, 40 Am. St. Rep. 
96, and, as to assignability under the statute, Gilman v. Curtis, 66 Cal. 116, 
4 Pac. 1094; McEwen v. New York Life Ins. Co., 183 Pac. 373. 

[4] From the evidence presented to the trial judge it appears that it 
was the intention of the insured that plaintiff, under his assignment, 
should collect and have the full amounts mentioned in the policies in the 
event of the insured’s death. Plaintiff testified as to payments made by 
him pursuant to his agreement and as to obligations assumed, also as to 
payment of premiums on the policies. Portions of this testimony were 
stricken out by the court. The ruling of the court in this regard was 
erroneous. Plaintiff was entitled to show all that he did under the con- 
tract in order to sustain his assignment as valid and upon sufficient con- 
sideration. The case presented was not one where the plaintiff was 
seeking to enforce a claim against the estate of Smith, but rather to re- 
cover money which did not belong to the estate and in which the estate 
had no interest. As declared by the complaint, defendant Reed received 
into his possession the money without lawful right, and should account 
to the plaintiff therefor. 

The judgment is reversed. 


We concur: Conrey, P. J.; Shaw, J. 


SECURITY LIFE INS. CO. OF AMERICA v. WATKINS. 


(Court of Appeals of Kentucky. May 25, 1920. Rehearing Denied 
Oct. 5, 1920.) 


224 Southwestern Reporter, 462. 


1. INSURANCE—PROHIBITION OF SURRENDER CHARGE AP- 
PLICABLE TO FOREIGN AS WELL AS DOMESTIC INSUR- 
ANCE COMPANIES. 


Ky. St. § 659, forbidding an insurance company making a surrender 
charge, although in terms applicable to domestic companies, does not 
apply to such companies only, in view of Const. § 202, providing that 
foreign corporations shall not be allowed to transact business in the state 
on more favorable conditions than domestic corporations. 


(For other cases, see Insurance, Dec. Dig. § 364.) 


2. INSURANCE — PROVISION REDUCING EXTENDED INSUR- 
ANCE IN RATIO OF LOAN ON POLICY TO CASH VALUE 
AT TIME OF DEFAULT HELD VOID. 


A proviso, in a clause as to automatic extension, upon nonpayment of 
premiums, as nonparticipating term insurance, that “if any indebtedness 
exist against this policy at the time of such nonpayment, the amount of 
this policy shall be reduced in the ratio of the indebtedness to the then 
cash value,” was void as against public policy, as inflicting a burden or 
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penalty for forbearance or use’ of money over and above the interest 
rate, and discriminating aganst a borrowing, as distinguished from a 
nonborrowing, policy holder. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 


Appeal from Circuit Court, Daviess County. 

Act on by Katie E. Watkins aga‘nst the Security Life Insurance Com- 
pany of America. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


C. W. Wells, of Owensboro, and F. W. Bull, of Chicago, Ill., for ap- 
pellant. 
J. R. Hays, of Owensboro, for appellee. 


SAMPSON, J. The Security Life Insurance Company issued a 20-year 
life policy on the life of Perry A. Watkins, dated April 17, 1912, for 
$1,000. Watkins paid all the premiums from the date of the issual of the 
policy up to and including Apr.1 17, 1916, which carried the policy up to 
and including April 16, 1917. On April 17, 1917, Watkins was unable to 
pay the entire premium in cash, but entered into an arrangement with the 
company whereby he paid $487 in cash, and executed two notes of $18.- 
80 each, one due in three months and the other due in six months from 
that date, in satisfaction of the prem.um for that year. The first note 
for $18.80 fell due on July 17, 1917, and was not paid by Watkins. These 
notes conta‘n the following provision: 

“I understand and agree that, in consideration hereof, -said policy 
is extended until default is made in payment of this note, when all rights 
and benefits secured thereby shall cease and determine without notice, 
and said policy shall be ipso facto null and void, and except as other- 
wise provided therein. I hereby agree that this note shall not be con- 
sidered a payment for life insurance, but only for an extension of the 
time for the payment of the same, and the nonpayment of this note 
when que. and the terminat.on of said insurance by reason thereof, shall 
not impair the validity of this note, but the same shall become due and 
payable for the proportion of its face and interést that the time the in- 
surance has been extended for bears to the whole time covered by said 
premium, 

“This note shall be an indebtedness against said policy and be sub- 
ject to all the terms concerning indebtedness given therein and I agree 
that, if the ava‘lable value of said policy at the date of the nonpayment 
of this note, when due, be not sufficient to pay the amount of said note 
and interest, the excess shall at once become due and payable.” 

The policy contains these conditions: 


“In case any premium should not be paid when due, according to the 
terms of this contract, then in every such case this policy shall cease 
and determine, except as otherwise herein especially provided. This 
contract is based upon the American Experience Table of Mortality and 
3% per cent. interest, and the loan and other values given herein are de- 
rived from the reserve computed in accordance with said basis.” 


“Extended Insurance—Automatic—After this policy shall have been 
in force for two years, it shall, upon nonpayment of a premium when 
due, be automatically continued in force as nonparticipating term insur- 
ance: Provided that, if any indebtedness exist against this policy at the 
time of such nonpayment, the amount of this policy shall be reduced in 
the ratio of the indebtedness to the then cash value. The period of ex- 
tension (given in the table for complete policy years up to and including 
the twentieth) shall be based upon a value of not less than the reserve, 





Life.] Security Life! Ins. Co. v. Watkins. 631 


at the date of default, on this policy, minus 2% per cent. of the amount 
of insurance granted by this policy: Provided, if the said value be more 
than sufficient to purchase a period of extension for life, the excess shall 
be accumulated for a cash payment to the insured at the end of the 
twentieth year from the date of this policy, if he shall then be living.” 


Watkins died February 28, 1918, after the default in payment of the 
premium note on July 17, 1917. The company declined to pay the policy 
or to allow Mrs. Watk ns, the beneficiary, to present proof of the death 
of the insured, claiming that the policy had lapsed and become null and 
void “on nonpayment of the first note at maturity,” meaning the premium 
note due July 17, 1917. She thereupon brought this suit against the insur- 
ance company to recover on the policy subject to' certain loan and other 
indebtedness which the company held against the policy. 

The company filed answer which was later amended, and to which 
demurrer was susta.ned, and judgment entered for Mrs. Watkins, the 
beneficiary, for the face of the policy, less $121, loaned by the company 
to Watkins, and the sum of $1.51 interest, and the further sum of $37. 
60, being the balance due upon the last premium payable on the policy 
before the death of Watkins. From th's judgment the insurance company 
appeals. 

[1] Under its terms the policy had a reserve value on July 17, 1917, 
of $147.84, which, by section 3 of the policy quoted above, on the nonpay- 
ment of a premium when due, was to “be automatically” applied to the 
purchase of nonparticipating term insurance, or, in other words, to the 
extension of the policy of insurance without allowing the insured to par- 
ticipate in any benefits or dividends otherwise arising under the terms of 
the policy. Watkins had borrowed $121 on the policy, and in addition 
owed the company interest on his loan from April 17th to July 17th, 
which amounted to a small sum. He also owed the company the pre- 
mium on the policy between said dates, making his total indebtedness to 
the company, according to its answer, $128.35, thus leaving a balance in 
his favor of $19.49. The company contends that this balance in favor of 
the insured was more than consumed by the surrender charge which it 
was entitled to make under the terms of the pol cy above quoted, which 
provided that the “reserve at the date of the default on the policy, minus 
two and one-half per cent. of the amount of insurance granted by the pol- 
icy,” shall be available to purchase extended insurance; and this is correct 
if the insurance company is entitled to take advantage of the terms of the 
policy and make a surrender charge, because, if we take 2% per cent. 
of the face of the policy, $1,000 which equals $25, from the reserve value 
of the policy at the time of the default in the payment of the premium 
note $147.84, we have only $122.84, which is less than the amount of Wat- 
kins’ indebtedness to the company at that date, and leaves nothing to 
keep the policy alive and purchase “extended insurance.” Mrs. Watkins, 
the beneficiary, however, contends that the company is not entitled to en- 
force its surrender charge of $25, and that there was about $19.49 left 
after deducting the $128.35, which included all the indebtedness of Wat- 
kins to the company, with which to carry “extended insurance,” and that 
this sum would more than have paid for the carrying of the policy as a 
nonparticipating contract beyond the date of the death of the insured. 
So one of the questions to be determined is: Can an insurance company 
enforce its surrender charge, and thus take from the reserve fund $25, 
and defeat the extension provision of the policy? If it can, the judgment 
must be reversed. 

It is said in brief of counsel for appellant that section 659, Kentucky 
Statutes, forbidding an insurance company making a surrender charge, 
applies only to domestic companies, and so the section reads. But this 
court, in the construction of that section and policies of insurance con- 
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taining provisions for a surrender charge, have uniformily held such pro- 
vision contrary to the statutes, and therefore void. In the case of _ 
v. Mutual Benefit Life Insurance Co., 172 Ky. 245, 189 S. W. 195, 
speaking of such a provision in a policy of life insurance, we said: 


“The provision in the policy for a surrender charge in the case of e¢i- 
their paid-up or extended insurance was contrary to the statutes, and 
therefore void; the appellant was entitled to a settlement under the terms 
of his policy with this void provis‘on eliminated.” 


This statement of the law is sustained by Penn Mutual Life Insur- 
ance Co. v. Barnett’s Adm’r, 124 Ky. 266, 96 S. W. 1120, 99 S. W. 228, 
29 Ky. Law Rep. 1234, 30 Ky. Law Rep. 434, and Prudential Life Insur- 
ance Co. v. Ragan, 184 Ky. 359, 212 S. W. 123. 

A foreign insurance company is not entitled to do business in Ken- 
tucky on more favorable terms than those enjoyed by domestic corpora- 
tions. Section 202 of the Constitut’on reads: 

“No corporation organized outside the limits of this state shall be 
allowed to. transact business within the state on more favorable conditions 
than are prescribed by law to similar corporations organized under the 
laws of this commonwealth.” 


In construing that section we held, in the case of Metropolitan Life 
Insurance Co. v. Clay, Commissioner of Insurance. reported in 158 Ky. 
192. 164 S. W. 968, that a foreign insurance company is not entitled to 
transact business in this state upon more favorable conditions than do- 
mestic corporations organized for the same purpose. Green, Auditor, v. 
Kentenia Corporation, 175 Ky. 667, 194 S. W. 820; National Benefit In- 
surance Co. v. Clay, Insurance Commissioner, 162 Ky. 409, 172 S. W. 922. 

[2] It is earnestly insisted by appellant that paragraph 1 of section 
3 on the second page of the policy reduces the amount of the policy in 
the ratio of the indebtedness of the insured to the then cash value of the 
policy for that section reads: 

“After this policy shall have been in force for two years, it shall, 
upon nonpayment of the premiums when due, be automatically continued 
in force as nonparticipating term insurance: Provided that, if at any in- 
debtedness exist against this policy at the tme of such nonpayment, the 
amount of this policy shall be reduced in the ratio of the indebtedness to 
the then cash value. * * * ” 

This stipulation is under the black-letter heading “Table of Guaran- 
ties,” and immediately under the large letters constituting the aforesaid 
words is the further matter in black letter: 

“The accumulations at any year of the guaranteed special cash pay- 
ment above are not forfeited upon discontinuance of this policy. Full re- 
turn therefor is contained in the values of this table.” 

The table to which reference is made is printed alongside of section 
3, a part of which we have just quoted. This table shows that when two 
premiums on a policy are paid and default in the payment of a premium 
is made the reserve automatically extends the full amount of the insur- 
ance for 2years and 41 days, and when three premiums have been paid 
the insurance for the full amount is extended for 5 years and 18 days, 
and when four premiums have been paid the policy is extended 8 years 
and 122 days, and on a payment of the fifth premium, if a default is made 
in a premium thereafter, the policy is extended 11 years and 106 days. 
The table shows the length of time that any given number of premiums 
will carry the policy, up to 20. From this it appears that on the payment 
of the fourth premium by Watkins his policy at its full face would have 
automatically carried on for 8 years and.122 days without another pay- 
ment. These premiums were paid in full by Watkins out of his own 
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money, and were the only premiums due up to April 17, 1916. When the 
next premium became due he obtained a loan from the company of $121, 
from which sum the company deducted the premiums, $42.47, with inter- 
est in advance upon the entire loan; Watkins receiving in actual cash 
only about $75. At the next premium date he paid $4.87 cash and gave 
notes for the balance. He died February 28, 1918, which was about 10 
months and 11 days after the default in payment of premiums. If he 
had not borrowed the $121 from the company on this policy, but had de- 
faulted on the fifth premium, his policy for the full amount would have 
been in full force as nonparticipating term insurance for 8 years and 
122 days from that date, which would have reached more than 7 years 
beyond the time of his death. It thus appears that in making the loan to 
Watkins the company not only charged him its regulation interest rate, 
but it provided an additional penalty, by reducing the amount of his pol- 
icy in the ratio of his indebtedness to the cash value of the policy. This 
provision of the policy is void as against public policy. Emig’s Adm. v. 
Mutual Benefit Ins. Co., 127 Ky. 594, 106 S. W. 230, 32 Ky. Law Rep. 
484, 23 L R. A. (N. S.) 828; second opinion in same case 145 Ky. 660, 
141 S. W. 38; Mutual Benefit Life Insurance Co. v. Davis, 115 Ky. 404, 
73 S. W. 1020, 24 Ky. Law Rep. 2291. 

This provision of the policy makes a distinction between the policy 
holders of the company to the great disadvantage of a borrowing member. 
In the instant case Watkins had a policy of insurance for $1,000 fully 
paid up fom 8 years and 122 days from the payment of his fourth prem- 
ium}; but when he obtained a loan from the company he was required to 
make a sacrifice, and submit to the penalty of having the amount of his 
policy reduced from $1,000 to $130, according to the contention of the ap- 
pellant company. This we held could not be done in the opinion of the 
Emig Case, supra. In discussing a similar provision in the Emig policy, 
and after pointing out the advantages of a nonborrowing member, we 
said: 

“But, if a policy holder happened to be at the same time a borrower 
from the company, and had defaulted in the payment of a premium, 
then the company under the contract had the right to deduct the indebted- 
ness out of the cash surrender value and pay the balance in cash, or 
allow a value in the forms of extended or paid-up insurance; the amount 
of such value to be applied to the purchase of such insurance being cor- 
respondingly reduced in the ratio of the indebtedness to the full cash 
value. It will thus be seen that the borrowing and the nonborrowing 
members are not treated alike; that the nonborrower had advantages and 
privileges that are not allowed the borrowing member.” 

Continuing we said: 

“We are wholly unable to perceive why an insurance company 
should be allowed to discriminate between its policy holders in this man- 
ner, or exact indirectly more than legal interest. In lending money to its 
policy holders, an insurance company occupies exactly the same attitude 
as any other money lender. It is entitled to demand and collect the 
amount of its debt, with 6'per cent. interest thereon, and no more. It is 
true the contract allows it to demand more than this, and the right to re- 
quire the borrowing member to pay a larger sum than his debt and in- 
terest ; but this character of contract, no matter how carefully it may be 
worded, or how skillfully devised, will not be enforced. When the com- 
pany lends money, and takes as security for the loan a policy that amply 
secures it, there is no reason why it should be allowed privileges or rights 
not extended to ordinary money lenders. Our laws against usury, and 
other devices and schemes resorted to by lenders to enable them to 
charge debtors more than the legal rate of interest, are rigidly enforced, 
and no plan, however ingenious, will be allowed to defeat them,” 
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In remanding the case for a new trial we said: 

“Upon a return of the case, evidence may be taken by both parties, 
and the court will ascertain and adjudge the full amount that Emig was 
entitled to on March 20, 1903, and, after deducting therefrom the amount 
of his debt and interest will compute the period for which the balance 
due would purchase extended insurance, and if the extended insurance 
carried the policy beyond the time of Emig’s death judgment will be ren- 
dered in favor of appellee for the amount of the policy and interest from 
the time it was due; otherwise, the judgment will be for appellant.” 

With this unconscionable stipulation eliminated from the policy, as is 
also the surrender charge provided for in the same section of the con- 
tract, both against public policy, the rights of the beneficiary under the 
contract are easily determined. A policy which embraces a clause allow- 
ing a surrender charge, or inflicts a burden or penalty for forbearance 
or use of money over and above the interest rate, in effect provides a 
penalty against the unfortunate pol:cy holder, and such terms are inimical 
to our law and contrary to our public policy. In the case of Mutual 
Benefit Life Insurance Co. v. Davis, supra, we said: 

“But the appellant claims that the net reserve for three annual pre- 
miums amounted to $97.53, which, added to the last dividend of $7.30, 
makes $104.83, from which it claims that the amount borrowed from it by 
the insured. with 6 per cent. interest. amounting to $42.96, should be de- 
ducted, leaving $61.87 as the amount of the net reserve, which shows 
that, by his borrowing from appellant, he not only is required to pay the 
sum borrowed, together with 6 per cent. interest thereon, but by his fail- 
ure to pay the sum borrowed, or the payment of his premium, he not only 
suffered the loss of his 6 per cent. interest, which he agreed to pay for 
forbearance, but suffered the loss, by forfeiture or penalty, of several 
years of extended insurance on his policy previously paid for by him. 
This amounted to a forfeiture or penalty for the use or forbearance of 
money, pure and simple, and is against the policy of the laws of the state, 
and such a contract ought not to be enforced.” 

When the $25 surrender charge is eliminated from the policy before 
us, we have only the loan of $121, and the interest charge of $1.51, and 
$5.84, the then earned portion of the unpaid premium, making a total of 
$128.35. The reserve amounts to $147.84. So. if we take the total in- 
debtedness of the insured, $128.35, from the reserve, $147.84, we have 
$19.49 with which to purchase the extended insurance, and this amount 
would have carried the policy beyond the date of the death of Watkins, 
the insured. 

From this it follows that the trial court did not err to the prejudice 
of appellant in susta'‘ning the demurrer to the answer amended by ap- 
pellant, nor in entering judgment for the face of the policy, $1,000, less 
the items of indebtedness aforesaid. 

Judgment affirmed. 





Vanderbilt vy. Travelers’ Ins. Co. 


VANDERBILT er av. v. TRAVELERS’ INS. CO. 
(New York Supreme Court, Trial Term, New York County. June, 1920.) 
184 New York Supplement, 54. 


INSURANCE — NO LIABILITY, UNDER POLICY EXEMPTING 
DEATH RESULTING FROM “WAR,” FOR DROWNING OF 
INSURED WHEN LUSITANIA SANK. 


Under a life insurance policy expressly providing that it did not cover 
death resulting directly or indirectly or wholly or partly from war, the 
insurer was not liable’ for the drowning of insured, a passenger, when 
the British steamer Lusitania was sunk by torpedoes fired from a sub- 
marine of the Imperial German government, and which was a part of its 
naval force, while a state of war existed and was then being waged be- 
tween that government and the United Kingdom of Great Britain and 
Ireland, as “war” is every contention by force between two nations un- 
der the authority of their respective governments. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


(For other definitions, see Words and Phrases, First and Second 
Series, War.) 


Action by Frederick W. Vanderbilt and others, as executors of Al- 
fred G. Vanderbilt, deceased, against the Travelers’ Insurance Company. 
Judgment for defendant. 


Roy C. Gasser, of New York City, for plaintiffs. 
William J. Moran, of New York City, for defendant. 


McAvoy, J. The defendant, by its policy of insurance issued in Au- 
gust of 1903, undertook the liability to pay the principal sum mentioned 
therein for loss of life of the insured. The insured, Alfred G. Vander- 
bilt, on the 7th day of May, 1915, while the policy of insurance was in 
full force and effect, was traveling as a passenger and was on board the 
British steamer Lusitania, then bound from New York to Liverpool, 
Eng. This vessel was sunk at a point off the coast of Ireland, and when 
she was so sunk, and as a result thereof Alfred G. Vanderbilt lost his life 
by drowning. The Lusitania was sunk in accordance with instructions 
of the Imperial German government by torpedoes fired from’ a submarine 
vessel which belonged to and was commanded by a commissioned of- 
ficer of said Imperial German government, and the officers and crew 
thereof were a part of the naval forces of the Imperial German govern- 
ment. A state of war existed and was then being waged between the 
United Kingdom of Great Britain and Ireland and the Imperial German 
government. The Lusitania was subject to call in the war service by the 
United Kingdom of Great Britain and Ireland as an auxiliary cruiser, 
but at the time of the sinking she had not been so called, and was en- 
gaged as a passenger and freight carrying merchantman, and was un- 
armed and carried neutrals and noncombatants, together with various 
sorts of infantry equipment, fittings, and the like. The attack upon her 
by the German submarine vessel was made without any notice or warn- 
ing of an intention to sink or attack her, and no opportunity was given 
to those on board to leave her, and no provis’on for safeguarding the 
lives of those upon her was made. The policy contains a clause which, 
omitting the nonpertinent part. reads in paragraph 4 of its provisions: 
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“Nor shall this insurance cover * * * death * * * resulting, 
directly or ind‘rectly, wholly or partly, from * * * war or riot.” 

It is the plaintiffs’ content'on that since the transaction violated the 
common usages and acceptances of princ‘ples of enlightened nations, 
termed the laws of war, the death of the insured may not be ascribed to 
the excepted condition of the policy. Opposed to this the defendant as- 
serts that, however execrable may be the act of the belligerent, it is none 
the less, wth respect to private persons, a result of war after a formal 
declaration thereof, and comes within the conditions which would excuse 
performance under the policy of payment of the sum for which the de- 
cedent was insured. These opposing content‘ons involve a ruling which 
will define the sense in which the word “war” was applied by the com- 
pany in the terms of its policy and received by the insured at the time of 
its execution and acceptance. 


The common understanding of the meaning of “war,” as related to 
its likelihood to be the cause of death, and the interpretations given to 
the usage of such a term in the current of juridical history, would be 
controll‘ng. In the broad sense the death of the insured on board the 
Lusitania must be conceded to be a result of war, because it came about 
in a contest conducted by armed public forces and during a state of 
affairs during the continuance of which the parties to the war were 
exercis'ne force each against the other Dowhtless hostilities existing 
between the two nations may be confined in their nature and extent, be 
limited as to places, persons, and things: but in the exercise of force 
by bodies politic aga‘nst each other for the nurnose of coercion, wheth- 
er the contest is carried on by force or by deceit, or by means covered 
by rules of conduct which reason deduces as consonant to justice, which 
ought to reculate the political intercourse of nations both in peace and 
war. these limitations, designed to protect noncomhatants, neutrals, and 
others whollv disassociated from the armed conflict itself, have been 
repeatedly offended aga‘nst and flouted even in civilized times by Chris- 
tian sovereionties. Tt would appear that adherence is given the doctrine 
maintained by Bynkershoek in these instances: that everything done 
aga‘nst the enemy is lawful: that he may be destroved though unarmed 
and defenseless: that fraud, or even poison, may be employed against 
him: that the most unlimited right is acquired to his person and property; 
and that war admits of no limitat‘ons or restraint which any nation is 
bound to respect in its dealings with the other. 

In the narrower sense, war may be regarded as controlled within ab- 
solute law, which can be ascertained, applied, and enforced by a body of 
rules properly applicable as occas‘on arises, and that civilized nations 
have consented that this body of law should form the rules of their 
conduct in their relations with each other. This was the view of Gen- 
tilis, whose definition is “bellum est publicorum armorum justa conten- 
tio,” and the view of Phillimore (volume 3, p. 82), who says: 


“War is not to be considered as an indulgence ot blind passions, but 
as an act of del’berate reason. * * * It is regulated by a code as 
precise and as well understood as that which governs the intercourse of 
states in their pacific relations to each other. As war is the conflict of 
societies, that is, of corporate bodies, recognized and governed by law in 
all their actions, war must be and is carried on with reference to rules 
and principles of law governing that particular mode of social action.” 

These views. however, of the modern jurists, which have caused to 
be introduced into modern warfare many benign influences, “which shed 
a few faint rays upon the gloom of war barely sufficient to disclose its 
horrors,” owe their existence altogether to mutual concessions, and con- 
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stitute merely voluntary relinquishments of the rights of war. The 
Rapid, 8 Cranch, 155, 3 L. Ed. 520. Our national Supreme Court early 
concluded that— 


“Every contention by force, between two nations, in external matters, 
under authority of their respective governments, is not only war, but public 
war. * * * One whole nation is at war with another whole nation, 
and all the members of the nation declaring war are authorized to commit 
hostilities against all the members of the other in every place and under 
every circumstance.” Bas v. Tingy, 4 Dall. 37, 1 L. Ed. 731. 

And in Montoya v. Uniteq States, 180 U. S. 261, 21 Sup. Ct. 358, 

45 L. Ed. 521, the horrors and cruelties accompanying the depredations 
of Indian tribes through military force were held to constitute a state 
of war. The court there stated that the acts of a collection of ma- 
rauders might be treated on the one hand as the performances of— 
“a ‘band’ whose depredations * * * afe part of a hostile demonstra- 
tion against the government or settlers in general, or are for the purpose 
of individual plunder. If their hostile acts are directed against the gov- 
ernment, or against all settlers with whom they come in contact, it 1s 
evidence of an act of war.” 


It would seem to follow, therefore, that the argument for a holding 
that this act was not one of war cannot be admitted. The theory that 
modern usage and custom, with its more humane and wise policy, 
“constitutes a rule which acts directly upon the thing itself by its own 
force and not through the sovereign power is not allowed.” Usage and 
custom prescribing the restraints imposed for the protection of non- 
combatants and third persons generally is merely— 


“a guide which the sovereign follows or abandons at his will. The rule, 
like other precepts of morality, of humanity, and even of wisdom, is ad- 
dressed to the judgment of the sovereign; and although it cannot be dis- 
regarded by him without obloquy, yet it may be disregarded.” Brown v. 
_ States, opinion by Chief Justice Marshall, 8 Cranch, 110, 3 L. Ed. 
04. 

The concessions of the parties that the Lusitania was sunk in ac- 
cordance with instructions of a sovereign government, by the act of a 
vessel commanded by a commissioned officer of that sovereign govern- 
ment, being then operated by that said officer and its crew, all of whom 
were part of the naval forces of the said sovereign government, and 
that war was then being waged by and between Great Britain, the 
sovereign controlling the Lusitania, and Germany, the sovereign con- 
trolling the submarine vessel, control the conclusion which must be 
reached that the casualty resulted from war and that the consequences 
of the casualty come within the excepted portions of the policy. 


Judgment accordingly. 
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HILTON v. NEW YORK LIFE INS. CO. ef aL. 


(New York Supreme Court, Special Term for Causes, Erie County. 
September 17, 1920.) 


184 New York Supplement, 2. 


1. INSURANCE — INSURED HELD OWNER OF LIFE POLICY 
FOR PURPOSES OF LOAN, THOUGH WIFE WAS BENEIFI- 
CIARY. 


Contract is between the company and insured, and he is the owner and 
holder of life policy payable to his wife, relative to right to obtain loan 
from company on the policy, it being issued and delivered to him through 
his individual negotiations, he paying the premum, though with money 
given to h‘m by his wife from the allowance which he made to her, and 
the company having no notice of any interest of the wife. other than that 
the policy designated her as beneficiary; Domestic Relations Law, § 52, 
relative to rights of a wife in a policy on the life of her husband relating 
to a policy in which the company contracts with the wife. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


2. INSURANCE — RIGHT TO LOAN ON POLICY HELD WITH 
OWNER OR HOLDER. P 


The right given by a life policy to obtain a loan of the company on the 
security thereof, silent as to the person to exercise the right, held with 
the owner or holder of the policy ; that is, the one to whom it was issued, 
or his assigns. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


3. INSURANCE — CLAUSE HELD TO PROTECT COMPANY 
AGAINST ASSIGNMENT OF LIFE POLICY WITHOUT NO- 
TICE. 

The company issuing a life policy is protected in making a loan 
thereon to insured, with whom the contract was made, notwithstanding 
delivery and oral gift of the policy by insured to the beneficiary, without 
notice to the company ; the policy providing that no assignment of it shall 
be binding on the company, unless filed with it. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 


4. INSURANCE—UNDER LIFE POLICY, DIVIDENDS HELD NOT 
TO BE APPLIED TO REDUCE LOAN. 


The owner of a life policy having made no election as to application 
of dividends, held, under provision of policy, they were to be considered 
applied to purchase of paid-up addit'ons, and could not be applied by com- 
pany to reduction of loan on the policy. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


Action by Katharine C. Hilton against the New York Life Insurance 
Company and another, to enjoin cancellation of pol cy and determine the 
rights of the parties thereof. Relief granted in part only. 


Clinton T: Horton, of Buffalo, for plaintiff. 
Lyman M. Bass, of Buffalo, for defendant insurance company... 
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Sears, J. On January 14, 1908, the defendant company issued a 
policy of insurance on the life of Albert B. Hilton, who is the husband of 
the plaint’ff,; which read as follows: ; 


“New York Life Insurance Company, in consideration of the annual 
premium of twelve hundred sixty-five dollars and fifty cents, and of the 
payment of a like amount upon each fourteenth day of January, until the 
death of the insured. promises to pay at the home office of the company 
in the city of New York, upon receipt at said home office of due proof 
of the death of Albert B. Hilton, of New York, county of New York, 
state of New York. herein called the insured, twenty-five thousand dol- 
lars, less any indebtedness hereon to the company and any unpaid por- 
tion of the premium for the then current policy year, upon surrender of 
this policy, properly receipted, to Kathar'ne C., wife of the insured, or, 
in the event of her prior death, to Dorothy C., Albert C., and Barbara I. 
Trego, her children, share alike, or to the survivors or survivor, or, if 
there be no such survivor, to the insured’s executors, adm‘nistrators, or 
assigns, benefic’aries, without right of revocation.” 


The policy also contained, among others, the following provisions: 

“Dividends —Dividends at the option of the owner of this policy shall 
on the thirty-first day of March of each year be e'ther: 

“(1) Paid in cash; or : 

“(2) Applied toward the payment of any premium or premiums; or 

“(3) Applied to the purchase of paid-up additions to the policy; or 

“(4) Left to accumulate to the credit of the policy with interest at 


three per centum per annum, and payable at the maturity of the policy, 
but withdrawable on any anniversary of the policy. 


“Unless the owner of this policy shall elect otherwise within three 
months after the mailing by the company of a written notice requiring 


such election, the dividends shall be applied to purchase paid-up additions 
to the policy.” 


“Loans.—The company at any time wll advance upon the sole se- 
curity of this policy, at a rate of interest not greater than five per centum 
per annum, a sum not exceeding the amount specified in the table of loan 
values herein set forth, deducting therefrom all other indebtedness here- 
on to the company. Failure to repay any such advance or interest shall 
not avoid this policy unless the total indebtedness hereon to the com- 
pany shall equal or exceed the aggregate of all unpaid dividends and 
accumulations and of eighty per centum of the net value of the policy 


and all additions thereto, and thirty days’ notice shall have been given 
by the company.” 


“Cash Surrender Value—After premiums have been paid in cash for 
three full years, the insured may surrender this policy to the company, 
together with any dividend additions then outstand’ng, for a cash sur- 
tender value, provided that at the time when such cash surrender value 
is applied for the premium has not been unpaid more than three months; 
the amount of such cash surrender value shall be equal to the loan value 
then available plus five per cent. of said loan value, to which shall be 
added the cash surrender value of any dividend additions then outstand- 
ing; if, however, there is an indebtedness to the company, the amount of 
such indebtedness will be deducted from the above cash surrender value 
and the excess will be. paid in cash.” 


“Assignme"t—No assignment of this policy shall be binding upon the 
company: unless it be filed with the company at its said home office. The 
company, assumes no responsibility as to the validity of any assignment.” 

Vol. LVI—42. 
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“Options on Surre"der or Lapse —After this policy shall have been 
in force three full years, it may be surrendered by the owner at any time 
prior to any default or within three months after any default. Thereupon 
[Here follow several options.]” 

“Modes of Settleme"t—The insured, or the owner or the beneficiary 
after the insured’s death in case the insured shall have made no election, 
may by written notice to the company at its home office, elect to have 
the net sum payable under this policy upon the death of the insured paid 
either in cash or as follows: [Here follow three options.]” 


On the 20th of April, 1916, the insured, Albert B. Hilton, applied 
for and obtained a loan upon the security of this policy for $4,500. 
Previously, without the consent of the plaintiff or her children, he 
had had the company note upon the policy a change of beneficiary to 
his own executors, administrators, or assigns; but as the original 
des'gnation of beneficiaries in the policy was irrevocable, this deviation 
was entirely without legal effect, and must be disregarded. The loan 
from the company to Albert B. Hilton was obtained without the knowl- 
edge or consent of the plaintiff. In the spring or summer of 1917, there 
was some domestic difficulty between plaintiff and her husband, and sub- 
sequent to that time the plaintiff herself has paid the premiums directly 
to the defendant company. The company has, against the protest of the 
plaintiff, appl’ed alf dividends since that time to the reduction of the 
loan to the plaintiff’s husband which the company made in 1916, and has 
demanded that the pla‘ntiff pay the premiums in full, together with the 
accruing interest upon the loan, and has threatened that, unless such 
payments were made to date, the policy would lapse for nompayment. 


Albert B. Hilton is a party to this action, and was served by publica- 
tion, but has not appeared. The plaintiff’s children, named as contin- 
gent benefic'aries in the policy, are parties to this action and have ap- 
peared, but have not answered. The plaint‘ff in this action seeks, among 
other things, to enjoin the defendant company from applying dividends 
upon the policy to reduce its loan to Albert B. Hilton, to obtain an ac- 
counting for past dividends, interest, etc., and to have the rights of the 
policy determined. 

The only issues before the court at this time are those raised by the 
answer of the defendant insurance company, and, as between the plain- 
tiff and the insurance company, the litigation relates primarily to the ques- 
ton as to whether the plaintiff was not only the beneficiary, but, as such, 
the owner of a vested interest in the policy. indefeasible during her life- 
time by any act of the insured. The policy does not state upon its face 
on whose applicat’on the pol’cy was issued, or by whom the premiums 
were to be paid. It is singularly silent in these respects. The plaintiff's 
testimony, however, discloses that the policy was issued as the result of 
negot’ations with Mr. Hilton, and was delivered by the agents of the 
company to him; the plaintiff having testified thus: 

“Then Mr. Brinkerhoff, who was the manager of the Metropolitan, 
suggested that he might get into the New York Life, so that Mr. Brinker- 
hoff took us there personally, and they told Mr. Hilton, if he could re- 
duce 30 pounds, they would accept him.” 

“Q. That resulted in this policy being written? A. In this policy 
being written. 

“Q. After the policy was issued by the New York Life, what hap- 
pened to it? A. Mr. Hilton gave it to me, and told me that was a gift 
to me, to protect me in case of his death, and it was for me and my 
children and their survivors absolutely. 

“Q. Did he have the policy in his possession at the time? A. He did. 

“Q. What did he do with the policy itself? A. He gave it to me.” 
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Premiums from that time to 1917 were paid in this manner: Mr. 
Hilton made his wife an allowance of $1,000 a month for her personal 
expenses, and when each premium fell que she gave to her husband a 
check for the amount of the premium, payable to his order, upon an 
account which was made up entirely from her allowance from her hus- 
band. Mr. Hilton then personally paid the premium. In some later 
instances Mr. Hilton paid the premiums, and then, upon giving the 
plaintiff her personal allowance, reduced it by the amount of premiums 
so paid. The insurance company had no notice. until after the loan was 
made, of any claimed interest of Mrs. Hilton in the policy, except what 
appeared upon the face of the policy itself. 

[1] Under these circumstances the contract was clearly between the 
company and Mr. Hilton. He is the person designated as “owner or 
holder” in the policy. Travelers’ Ins. Co. v. Healey, 164 N. Y. 607, 58 
N. E. 1093, affirming 25 App. Div. 53, 49 N. Y. Supp. 29, on the opinion 
below. In the course of the opinion in that case the following occurs: 


“Alonzo H. Doty in May, 1874, took out the policy and paid the pre- 
miums for 10 years thereafter, as required by ‘ts terms. He thus became 
the holder and owner of the policy. Garner v. Germania Life Ins. Co., 
17 Abb. (N. C.) 7. In common phrase, he who takes out the policy and 
pays the premiums is the policy holder. People v. Security Life Ins. Co., 
78 N. Y. 114; People v. Empire Mutual Life, 92 N. Y. 105.” 

The provisions of section 52 of the Domestic Relations Law (Consol. 
Laws, c. 14), relating to the rights of wives in policies written upon 
the lives of their husbands, relate to policies in which the contract of 
the insurance company is with the wife. Bradshaw v. Mutual Life Ins. 
Co., 187 N. Y. 347, 80 N. E. 203, 10 Ann. Cas. 266. The distinction is 
clearly marked by comparing the opinion in the Bradshaw Case upon the 
first appeal (187 N. Y. 347, 80 N. E. 203. 10 Ann. Cas. 266) with the 
opinion in the same case upon the second appeal (205 N. Y. 467, 98 N. 
E. 851). The difference between the results upon the two appeals is due 
to the additional evidence, which was before the court on the second ap- 
peal, that the written application for the policy was signed by the hus- 
band in the wife’s name, to wit, “Cora J. Bradshaw, by Robert C. Brad- 
shaw,” as a result of wh'ch evidence the court held that the contract of 
the insurance company was with the wife, and that the statute now in- 
cluded in section 52 of the Domestic Relations Law was therefore appli- 
cable. Bradshaw v. Mutual Life Ins. Co., 205 N. Y. 467. 98 N. E. 851. 
The dicta in Holmes v. Gilman, 138 N. Y. 382, 34 N. E. 205, 20 L. R. A. 
566, 34 Am. St. Rep. 463, and in Shipman v. Protected Home Circle, 174 
N. Y. 398, 67 N. E. 83, 63 L. R. A. 347, stating that. where insurance is 
effected by the husband for the benefit of the wife, he is held to be the 
agent of the wife, cannot be followed, in view of the decision in the Brad- 
shaw Case on the first appeal. 

The policy in the instant case is similar to the one before the court 
in Travelers’ Ins. Co. v. Healey, supra, and in the Bradshaw Case as 
it appeared to the court upon the first appeal. The language from the 
opinion in Travelers’ Ins. Co. v. Healey is pertinent: 


“By its terms Alonzo H. Doty’s life was insured for $2,000, payable 
upon his death to his wife, Josephine, if she should survive him; if she 
should not survive him, then to their children surviving him; and, if 
neither wife nor child should survive him, then to his executors, adminis- 
trators, or assigns, subject, however. to the eighth clause of the policy, 
which provided: ‘That this policy may be converted into cash at the op- 
tion of the holder at any time after the expiration of fifteen years from 
the date hereof for the amount indorsed upon the back of this policy.’ 
Thus, if the holder shou Id exercise the option, he would become the 
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beneficiary in-the lifetime of Alonzo H. Doty, and the wife * * *' and 
the Doty children would cease to be beneficiaries, or rather never would 
become beneficiaries at all. The plaintiff by the terms of the policy held 
out to Alonzo H. Doty two inducements: One, the provision for “his 
wife or children, if he could get along without himself resorting to the 
policy in his lifetime ; the other, that if he could not get along, if poverty» 
or miSforttine constrained him, he could himself, after 15 years pass, 
realize its cash value. Alonzo H. Doty thus had the right to become ‘sole 
beneficiary of the policy: it was a property right, and he could dispose of 
it, without consu'ting either his wife or his children, since whatever ‘in- 
terests they had were subject to the contingency that he by exercising the 
option could make his own right superior and absolute. and thereby cut 
off their contingent interests.” 

Thus here Albert B. Hilton, being the owner and holder of this 
policy, could determine what application should be made of the dividends, 
could surrender the policy, and could determine upon the mode of set- 
tlement after his death. 

{2, 3) Although the provision of the policy in respect to loans does 
not state who had the right to use the policy as security for such a loan, 
or'in other words to whom such loan was to be made, nevertheless it is 
clear that the loan was to be made to the owner or holder of the: policy 
—that is, to the one to whom the policy was issued, or his assigns; 
arid this view’ is strengthened by the position of the clause in relation 
to the provisions in respect to dividends and surrender. The fact that: 
Mr. Hilton handed the policy over to Mrs. Hilton, saying it was.a. gift, 
ae affect the rights of the insurance company, for the policy pro- 
vides : 

“No assignment of this policy shall be binding upon the company un- 
less it be filed with the company at its said home office.” 

In view of the fact that the company had no notice of any assigné 
ment or transfer to the plaintiff, this clause affords the company ample* 
protection. 

[4] As to the dividends, however, it is conceded by the company that 
the» insured since 1916 has made no election under the clause quoted 
above, and the dividends must be deemed to have been applied to the 
purchase of paid-up additions to the policy under the terms of the 
policy itself. 

This view: of the merits of the controversy renders it unnecessary 
to consider in detail the question as to the jurisdiction of the court, 
and this decision is made upon the assumption that the service by pub- 
lication on the defendant Albert B. Hilton justifies the court in passing 
upon the merits of the issue raised by the defendant company’s answer. 
The question reserved relating to the evidence is immaterial, in view of 
this decision upon the merits. 

The: plaintiff; therefore, is entitled to a judgment, in so far-as the 
insurance company is concerned, that the company be required 'to:com+ 
ply with the terms of the policy in respect to dividends, as to all divi- 
dends since the dividend declared January, 1916. In all other: ‘re 
spects the-relief demanded must be denied the plaintiff. 
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TARASOWSKI vy. PRUDENTIAL INS. CO. OF AMERICA. 
(New York Supreme Court, Special Term, Erie County. October 23, 
19 


184 New York Supplement, 264. 


1. INSURANCE—EFFECT OF FACILITY OF PAYMENT CLAUSE 
IN INDUSTRIAL LIFE. POLICY STATED. 


Under an industrial life policy containing a facility of payment clause, 
providing the company may make any payment to any blood relative or 
connection by marriage, or any person equitably entitled etc. while such 
company may make payment to others than the representative of .the-es- 
tate of insured, the policy does not require such payment, and no action 
can be maintained on it, except by the representative of the estate ;- but, 
when the company in good faith elects to make such payment to others 
than the representative, the payment will be a defense against the repre- 
sentative’s subsequent claim. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


2. INSURANCE —- PROMISE OF INDUSTRIAL INSURER ENTI- 
TLES WIFE TO PROCEEDS OF POLICY ON HUSBAND’S 
LIFE, ON WHICH SHE PAID PREMIUMS. 


Where, when a wife took out an industrial policy on her husband’s 
life, the company promised her that the amount of the policy would be 
paid to her in the event of h.s death, its promise amounted to an election 
to make her the beneficiary, and she, having paid premiums until his 
death, can avail herself of the promise to maintain an action on the 
policy for its amount though by its terms made payable to the husband’s 
executors or administrators, unless payment was made under a facility 
of payment clause. 


(For. other cases, see Insurance, Dec. Dig. § 583[2].) 


Action-by Anna Tarasowski against the Prudential Insurance Com- 
wpany of America, wherein verdict was directed for plaintiff, and de- 
fendant moves for new trial. . Motion denied. 


Louis Goldring, of Buffalo, for - plaintiff. 
Roland Crangle, of Buffalo, for defendant. 


WHEELER, J. This is a motion for a new trial. ' The court directed 

a-verdict for the plaintiff. The action is to recover on a policy of in- 
surance issued by the defendant. The pol:cy was upon the life of plain- 
tiff's husband, and was made payable to the executors or administrators 
of his estate, “unless payment be made under the provis ons of the next 
succeeding paragraph,” known as the “facility of payment”: clause, which 
provided the insurance company might— 
“make any payment * * * to any relative by blood or connection. by 
marriage of the insured, or to any person appearing to said company to 
be equitably entitled to the same by reason of having incurred’ expense 
on behalf of the insured, for his or her burial,” etc. 

The evidence given on the trial is to the effect that at the time the 
policy was obtained the agent of the defendant writing the same, prom- 
ised the. plaintiff that the amount of the pclicy in the event of, her, hus- 
band’s death would be paid to her; that she in fact paid the, premiyms 
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and the funeral expenses. No administrator of the estate was ever ap- 
pointed. The defendant contends that by the terms of the policy the death 
benefit is only payable to an adminisrator, and the plaintiff individually 
has no cause of action. ; 

The plaintiff relies on the case of Shea v. United Statess Industrial 
Ins. Co., 23 App. Div. 53, 48 N. Y. Supp. 548/ as sustaining her right to 
recover where the terms of the policy were substantially the same as in 
this case, and where at the time of delivering the policy it was repre- 
sented that the plaintiff would be the beneficiary, if she continued to 
hold the policy and pay the premiums up to the time of the insured’s 
death. In the Shea Case the court held that these representations oper- 
ated as a present election by the company to exercise in her favor the 
option given to it by the provision of the policy known as the “facility 
of payment clause.” 

The defendant here, however, contends that subsequent decisions of 
the courts of this and other states have so modified and overruled that 
in the Shea Case that a different rule must be applied in this action. 
Defendant’s counsel cites, among other decisions, the following as up- 
holding his contentions: Nolan v. Prudential Ins. Co., 139 App. Div. 
166, 123 N. Y. Supp. 688; Ferretti v. Prudential Ins. Co., 49 Misc. Rep. 
489, 97 N. Y. Supp. 1007; Heubner v. Met. Life Ins. Co., 146 Ill. App. 
282; Prudential Ins. Co. v. Godfrey, 75 N. J. Eq. 484, 72 Atl. 456, af- 
firmed 77 N. J. Eq. 267, 76 Atl. 1067; Marzulli v. Met. Life Ins. Co., 79 
N. J. Law, 271, 75 Atl. 473. 

[1] From these and other cases we may deduce the folowing propo- 
sitions. That under policies of this character, whilie industrial insur- 
ance companies may make payments to others than the representatives 
of the estate of the insured, the policy does not require such payment, 
and no action can be maintained on them, except by representatives of 
the estate. Same cases as above cited. When, however, the insurance 
company in good faith elects to make such payment to others than the 
representative of the estate of the insured, such payment will be a defense 
against the subsequent claims of the representative. Cohen v. Hancock 
Mut. Life Ins. Co., 135 App. Div. 776, 119 N. Y. Supp. 850; Thomson 
v. Prudential Life Ins. Co. 119 App. Div. 666, 104 N. Y. Supp. 257; 
Wokal v. Met. Life Ins. Co., 53 App. Div. 167, 65 N. Y. Supp. 815. 


[2] The question still remains whether the promise made to the 

plaintiff, at the time she took out the policy on her husband’s life, that 
the amount of the policy would be paid to her in the event of his death, 
did not in fact amount to an election on the part of the company to 
make her the beneficiary, and whether she, having herself paid the pre- 
miums until his death, cannot avail herself of that promise to maintain 
an action on the policy for the amount payable. It was so held in Shea 
v. Industrial Ins. Co., 23 App. Div. 53, 48 N. Y. Supp. 548, and held 
that the company could not, under such circumstances, in good con- 
science, repudiate its promise. It will be noted that in this case the evi- 
dence established the promise to pay the plaintiff in consideration of her 
paying the premiums which she did. In the Shea Case the court said 
that the promise to pay the party procuring the policy and paying the 
premiums— 
“had the force of a present election upon part of the company to exercise 
the option in this regard in favor of the plaintiff. This does not change 
or vary the terms of the policy; it is an agreement in addition thereto 
and entirely consistent therewith, which may rest in parol and be en- 
forced according to its terms.” 

We do not understand that this doctrine has been modified or over- 
ruled by any decision ,at least by any decision of the courts of this 
state. In the case of Nolan v. Prudential Ins. Co., 139 Ap. Div. 166, 
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123 N. Y. Supp. 688, the plaintiff took out a policy on the life of a child, 
who became an inmate of her family. She paid the premiums and sup- 
ported the child. The father contributed nothing. The amount of the 
policy was made payable to the administrator or executor. There was 
no proof, however, that the insurance company ever promised the plain- 
tiff the proceds of the policy. There was, therefore, not only an absence 
of an agreement to do so, but also absence of any election to make pay- 
ment to her, and consequently the court properly held as matter of law 
the plaintiff was not entitled to recover. In the case of Ferretti v. Pru- 
dential Ins. Co., 49 Misc. Rep. 489, 97 N. Y. Supp. 1007, there was also 
an absence of any promise to pay. 

In the cases above cited from other states there appears to have been 
no promise to pay any particular person upon the taking out of the 
policy, which distinguishes Shea v. Prudential from all the other cases. 
We therefore reach the conclusion that the later cases of Nolan v. Pru- 
dential and of Ferretti v. Same do not overrule the Shea Case, and that 
until the Shea Case is overruled this court should follow it. 


Consequently the motion for a new trtial must be denied. So or- 
dered. 


HARRIS v. NEW YORK LIFE INS. CO. (No. 4000.) 
(Supreme Court of Appeals of West Virginia. Sept. 21, 1920.) 
104 Southeastern Reporter 121. 


(Syllabus by the Court.) 

1. INSURANCE—INSURER’S FALSE REPRESENTATION AS TO 
HEALTH AND CAUSE OF DEATH OF PARENT AVOIDS 
POLICY. 

A policy of life insurance issued upon an application in which is 
contained a representation by the insured that one of his parents had 
ded of measles, and was in good health until within two weeks prior to 
such death, may be avoided by the insurer, upon a showing that such 
parent died of pulmonary tuberculosis, instead of measles. 

(For other cases, see Insurance, Dec. Dig. § 293.) 


2. INSURANCE—POLICY MAY BE AVOIDED WHERE INSURED 
DID NOT DISCLOSE THAT A SISTER HAD DIED OF TU- 
BERCULOSIS. 


A policy of life insurance issued upon an application in which is con- 
tained a statement of the insured’s family history. and which the insured 
represents to be full and complete in every particular. will be avoided 
at the instance of the insurer by the failure upon the part of the insured 
in such application to disclose the fact that one of his sisters had died of 
pulmonary tuberculosis. 


(For other cases, see Insurance, Dec. Dig. § 293.) 


3. INSURANCE—KNOWINGLY FALSE REPRESENTATION IN 
APPLICATION AS TO HEALTH OF RELATIVES AVOIDS 
POLICY. 

While the condition of health of one applying for a policy of insur- 
ance at the time such application is made, as well as the condition of the 
health of his relatives, is ordinarily matter of opinion. and if the as- 
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sured, without knowledge that his own health, or the health of such: rela- 
tives, is in any wise impaired, in good faith answers that the same is 
good, the policy will not be defeated. even though it turns out that. such 
answer is not correct; yet, if such answer is made with knowledge upon 
the part of the insured that one or more of the parties in regard to whom 
the inquiry is made is afflicted with a serious malady, it will constitute a 
false representation. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


4. INSURANCE—POLICY ISSUED ON APPLICATION CONTAIN- 
ING FALSE STATEMENTS AS TO ATTENDANCE BY PHY- 
SICIAN MAY BE AVOIDED. 

Statements in a policy of insurance that the assured had not been 
treated by any physician within a certain time for any disease or ailment, 
and had not consulted any physician within such time, are material rep- 
resentations, and the insurer has a right to rely upon the same being made 
upon the personal knowledge of the insured, and, if they turn out to be 
false. a policy of insurance issued upon an application containing such 
false statements may be avoided. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


5. INSURANCE—INSANE PERSON IS NOT A PERSON IN 
“GOOD HEALTH.” 


An insane person cannot be said to be in “good health.” 
(For other cases, see Insurance, Dec. Dig. § 293.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Good Health.) 


Error to Circuit Court, Logan County. 

Action by Robert B. Harris against the New York Life Insurance 
Company. Judgment for plaintiff. and defendant brings error. Reversed. 
verdict set aside, and cause remanded for a new trial. 


Brown, Jackson & Knight, of Charleston, for plaintiff in error. 
E. L. Hogsett. of Logan, for defendant in error. 


Ritz, J. On the 29th of May, 1916, Sallie C. Harris, wife of the 
plaintiff. applied to the defendant for a policy of insurance upon her life. 
The policy so applied for was isisued upon an application in writing, 
signed by her, in which she represented all of the statements therein 
made to be true, and to be for the purpose of obtaining said insurance. 
and that they might be relied upon by the company in: acting upon her 
application. On March 21. 1917. the insured died in Florida of pulmon- 
ary tuberculosis, and upon proof of this fact being furnished to the 
company, it made an investigation, and claims that it discovered that 
certain of the representations and statements made by the insured, upon 
the fa‘th of which the policy was issued, were false. It thereupon Tepu- 
diated the policy and tendered to the plaintiff here the premium which 
had been paid thereon. This tender was refused. and this suit instituted 
for the purpose of recovering the indemnity provided by the policy. 


The defendant says that among other statements made by the in- 
sured in her application, upon the faith of which the policy was issued, 
she represented that she had not consulted a physician for any ailment 
or disease; that she had not within 5 years been treated by any physician 
for any disease or ailment; that she undertook, in accordance with the 
provisions of said application, to give true. correct, and full answers in 
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regard to her family history, the answers so.given being that her father 
had died at the age of 65 years from blood poison; that he had been ill 
one month before his death. previous to which time his health had been 
good; that her mother had died at the age of 55 years of. measles,,:and 
that she had been ill for two weeks. prior to which time her health had 
been. good; that she had two brothers and two sisters. all living, and 
that the health of all of them was good; that she further represented 
that no person in her immediate household at the time had consumption, 
or had recently suffered from or died of that disease—when in fact.and 
in truth the insured had consulted several physicians for different ail- 
ments prior to the making of said application, and had been treated by 
several phys‘cians for different ailments within 5 years prior ‘thereto, 
and was at the time of the making of said application afflicted with 
pulmonary tuberculosis; that, instead of her father’s health being good 
up-until one month prior to his death, he had been confined in an insane 
asylum for 9 years prior thereto, afflicted with paresis; that, instead: of 
her mother dying from measles. as represented by her, she died of 
pulmonary tuberculosis; that, instead of her having two sisters, the 
health of whom was good. she had had four sisters. two of whom were 
living. and two dead, one of whom had died of tuberculosis in the year 
1907, and one of those who was at the time living was then suffering 
from tuberculosis, and died shortly thereafter from that disease. 


The pertinent facts appearing upon the trial of the case without sub- 
stantial contradiction are: That the insured, about 2 or 3 years before 
the application for the policy of insurance, had been treated by a: physi- 
cian for about a week for influenza or grippe, and was confined to: her 
bed during that time; that subsequent thereto, and some time before 
the application was made. she was treated by the same: physician foran 
attack of pleurisy, the said treatment extending over a period of 3 or 4 
days, during which time she was confined to her room; that subsequent- 
ly. and before the application was made. she was treated for a couple 
of weeks almost every day at the office of another, physician for a very 
bad cold; the treatment administered being by means of what is.called 
an .inhalatorium; that subsequent to this, and a short time before .the 
application for the policy of insurance was made. another physician treated 
her throat and nose for a catarrhal, condition; that within a very; short 
time, less than two months after the policy was delivered. she was treated 
by a physician, who, upon examination, discovered that she was afflicted 
with active tuberculos‘s; that he made certain tests and experiments,; and 
and demonstrated to his satisfaction that her recovery was impossible; 
that subsequent thereto. in the month of February, 1917, she was taken 
to Florida. where she was treated by a physician for tuberculosis. and 
died of that disease in March of that year; that her mother had died 
about the year 1903 of tuberculosis; that her father died in April,,:1915, 
of Bright’s disease, in the asylum for the insane at Huntington,.W. Va., 
where he had been confined for 9 years prior to his death; that, instead 
of the plaintiff having two sisters, who were in good health at -the time 
of the application, she had had four sisters, one of whom had died in 
infancy, from what cause does not appear, and another of .whom died. in 
the year 1907 of pulmonary tuberculosis: 

There was an’ attempt upon the part of plaintiff to show’ that’ the 
representation as to the cause of the death of the insured’s father- was 
made innocently, and in the bel‘ef that he had died of blood poison; the 
plaintiff stating that, when he and his wife went to the asylum where 
her father had died, they were caut‘oned by one of insured’s brothers to 
be very careful not to touch any of the clothes of the deceased ‘because 
of blood poison, and that they assumed from this that that was. the 
cause of his death: There is no attempt to explain the discrepancy be- 





648 Insurance Law Journal, Vol. 56. [Dec., 1920. 


tween the actual cause of the death of the mother and the cause represent- 
ed in the application; nor is there any attempt made to explain why, 
when the insured had undertaken to give a full and complete family 
history, she neglected to state that she had a sister who died in 1907 of 
pulmonary tuberculos's; nor is there any explanation made of her failure 
to disclose the treatment she had received from various physicians with- 
in the 5 years before making the application, the claim in this regard 
being that the illnesses for which she was treated on those occasions 
were so trivial as not to call for any disclosures to the company in re- 
gard thereto. 

[1-3] Our holdings are that answers to such questions as were pro- 
pounded to the insured in the application in this case ordinarily constitute 
representations, and not warranties, and the defendant here does not con- 
tend that they were in this case anything but representations: It is quite 
true that, in order for a false representation to constitute ground for 
the avoidance of a contract, it must be material; but, as we have re- 
peatedly held, when the parties themselves by their contract make such a 
representation material, the courts are not at liberty to say that such 
is not the case. Schwarzbach v. Protective Union, 25 W. Va. 622, 52 Am. 
Rep. 227; Logan v. Assurance Sac., 57 W. Va. 384, 50 S. E. 529: Mar- 
shall vy. Ins. Association, 79 W. Va. 121, 90 S. E. 847; Myers v. Insur- 
ance Co., 83 W. Va. 390, 98 S. E. 424. We are therefore constrained to 
hold that the representations made by the insured in her answers to the 
questions propounded to her are material. That they were so consider- 
ed by the parties is evidenced by the fact that in the application she 
stated that they were full and complete. and that the insurer could reply 
upon them in passing upon her application for a policy of insurance; 
and the insurer certainly considered them material. as is shown by the 
fact that they were asked and specific answers demanded thereto as a ° 
prerequisite to considering her application. 

It is quite true, as contended by the plaintiff, that some of the repre- 
sentations involved call for the opinion of the insured, rather than for any 
statement of an existing fact; but it is just as true that there are cer- 
tain of these questions that call for answers which must be held to be 
statements of fact within the knowledge of the insured, and not mere 
matters of opinion upon her part. It may, be said that the answer of the 
insured as to the condition of her health at the time she made the appli- 
cation was the expression of an opinion upon her part, and that if she 
acted in good faith in making said answer, believing the same to be true, 
there would be no false representation such as would defeat the policy. 
The same is true as to her answers as to the condition of the health 
of members of her family at said time. This cannot be said, however, as 
to the other answers to questions propounded in the application. She 
undertook to give a full and complete family history, and in answer to 
the question about her brothers and sisters she answered that she had 
two sisters living and two brothers living, and in the column as to the 
number dead she made no answer. This was concealing from the plain- 
tiff a fact which must have been within her knowledge, or at any rate 
which the insurance company had a right to believe was within her 
knowledge, and that is that she had a sister who had died of pulmonary 
tuberculosis. The application demanded of her that she give this in- 
formation. The fact that she did not affirmatively represent that she had 
no dead sisters cannot excuse her. She did represent that the family 
history as given by her was full and complete, when such was not the 
case. 

The insurance company had a right to rely upon the truth of this 
representation, and the same may be said as to the cause of the death 
of her mother. She represented that her mother died of measles, when 
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in fact and in truth she died of pulmonary tuberculosis. Now, it may be 
argued that the insured did not know the cause of her mother’s death, 
and that the representation that she died of measles was harmless. We 
cannot say this. The representation she made as to the cause of death 
was a positive statement that measles was the cause thereof. If she did 
not know this to be so, she should have been frank and truthful, and 
stated what the real cause was; or, if her knowledge failed her in this 
regard, she should have so stated. If she had told the company that she 
was not informed as to the cause of her mother’s death, it could have 
instituted an investigation to discover the cause. It can scarcely be 
doubted but that, if the insurer had known that the insured’s mother 
had died of tuberculosis, and that one of her sisters had died of the 
same disease, this insurance policy would never have been issued. 


As to the condition of her father’s health prior to the illness which 
resulted in his death, it may be said that her answer was but the ex- 
pression of an opinion upon her part; but this must be an honest opin- 
ion, and must be made in good faith. It appears that she knew that her 
father had been afflicted for 9 years, and because of this affliction had 
been confined in an insane asylum, and, notwithstanding she had actual 
knowledge of these facts, she answered that his health was good. It is 
argued that he was only insane, and that this was not a disease within the 
meaning of the policy. We cannot agree with this conclusion. The fact 
that the affliction with which one is suffering is a mental disease, instead 
of a physical disease, makes it no less a disease, and it cannot be said 
that, even though this answer be treated as an expression of opinion, it 
was made in good faith, when she knew that he was at the time of his 
death, and had been for a long while, confined in an asylum for the in- 
sane. 
As to whether or not her answer that her health, at the time of mak- 
ing the appl.cation, was good. was made in good faith, we think, 
under the facts shown here, was a question for the jury. It 
does not appear that just at that time she was being treated by any physi- 
cian, but it does appear that very shortly afterwards it was discovered 
that she was badly afflicted with pulmonary tuberculosis, and that on 
several occasions before, which we have pointed out above, she had been 
under the treatment of physicians. The jury might have found under 
the evidence that she was honest in the expression of opinion that her 
health was good at that time, or they might have found that the facts 
with which she was acquainted did not justify that opinion. The same 
may be said as to her answer as to the condition of health of her sis- 
ters. It is shown that one of these sisters, a year or two before this 
application was made, was taken to Asheville, N. C., because she either 
had or was threatened with pulmonary trouble, and that within a short 
time after the death of the insured this sister died of this trouble. Wheth- 
er she was justified under the circumstances in believing that her sister 
had been cured of the trouble with which she was afflicted when she 
went to North Carolina would be a question for the jury. We cannot 
say as matter of law that she might not have been entirely honest in 
expressing this opinion. 

[4, 5] This leaves for consideration the representations made by 
her as to her treatment by physicians within 5 years preceding the mak- 
ing of the application, and her statement that she had not been afflicted 
with any disease or ailment during that time. It is argued here that the 
ailments with which it is shown she was afflicted during that time were 
so slight and inconsiderable as not to impose upon her the obligation to 
disclose her treatment therefor. We cannot agree with this conclusion. 
By the terms of the contract the parties made the representations ma- 
terial. The insurance company was entitled to a full and honest disclos- 
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«ure: of things about which it made inquiry. The manifest purpose of se- 

curing this information was to give the insurance company the opportu- 
n.ity to consult the physicians who had treated the plaintiff, with a view 
to getting as full and complete, information as to her condition of 
health as was obtainable. By failing to disclose the facts in this regard 
in her application, the company was denied .this opportunity. In Myers 
v. Insurance Co., supra, as well as in the other cases we have cited above, 
it was held that these representations were material, and that the insurer 
had a right to rely upon the answers given to the questions asked in 
regard thereto. It is true, as stated in the Myers Case, there may be 
some inconsequential troubles, for failure to disclose which the policy 
would not be avoided; but we are unwilling to hold that a jury could 
say in th’s case that the insured had not made a false representation 
when she failed to disclose the names of at least some of the physicians 
who had treated her, and the maladies for which such treatment. was. ad- 
ministered, as shown by the evidence. 


Upon the trial of the case certain instructions were given on behalf 
of the plaintiff, and certain instructions asked on behalf of the defendant, 
none of which were given. As the case must go back for a new trial, it 
is necessary that we cons‘der the propriety of these instructions. The 
first instruction given on behalf of the plaintiff is to the effect that the 
word “good,” when used in a policy of insurance as to the condition of 
the insured’s health, at the time of delivery of such policy, means apparent 
good health, without any ostensible, known, or felt symptom or disorder, 
and does not include the existence of latent or unknown defects. This 
instruction seems to propound the law as we have above indicated. Inas- 
much as the condition of insured’s health at that time was simply a mat- 
ter of opinion, if such opinion was given in good faith, and without 
knowledge that the same was not good, there would be no false represent- 
ation for which the policy might be avoided, even though in fact at the 
time, the insured may have been suffering from some disease of which 
she had no knowledge. ~“ 

Instruction No. 2, given on behalf of the plaintiff, to the effect that 
the statements and answers are representations, and not warranties, and 
that, if the jury believed the same substantially correct, they should find 
for ‘the plaintiff, also states the law. 

Instruction No. 3 informs the jury that if they believed from the 
evidence that, when the insured represented that she had not suffered 
from any ailment or disease of the heart or lungs, she made such answer 
in good faith, and at the time had no knowledge or suspicion that she 
then had tuberculosis, they should find for the plaintiff, even though they 
believed that such representation was in fact false, and that she was 
then suffering from that disease. This instruction is bad, for the rea- 
son that it directs a finding in favor of the plaintiff upon that single is- 
sue. The jury might very well have believed that she was perfectly 
honest in making that statement; still this would not entitle the plain- 
tiff to recover, if they believed that some of the other representations 
which were relied upon by the defendant were in fact false. The vice 
of this instruction is that it excludes all of the other defenses, and 
makes a recovery in favor of the plaintiff depend solely upon her good 
faith in answering that one question. 

Instruction No. 4 is also bad for the reason that it makes a recovery 
for the plaintiff turn upon the finding upon one single matter of defense, 
to the exclusion of all of the others, and for the further reason that 
it submits to the jury the question as to whether or not the representa- 
tions made by the insured as to her treatment by physicians within 5 
years previous to the application for insurance, and as to the ailments or 
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diseases with which she had been afflicted during that time, were material. 
The parties themselves made these representat‘ons material, and this 
question should not have been submitted to the jury. 

Instruction No. 5 has really no application to the case. It tells the 
jury that if the insured in the application represented the cause of her 
father’s death as blood poison, and believed this to be true at said time, 
then such representation was not false within the meaning of the- law. 
The defense made by the insurance company was upon the ground that 
she falsely represented the condition of her father’s death previous to his 
death, and not the cause of his death, she having stated that his health 
was good until the date of his last illness, when in fact this was not 
true. The instruction does not meet any issue raised in the case, or any 
defense upon which reliance was had, and, of course, could not have done 
the plaintiff any good, nor the defendant any injury. 

Plaintiff’s instruction No. 6 is bad. It ‘s to the effect that if the 
insureds believed, when she made the appl.cation, that the health of her 
father and mother was good previous to their last illness, and that the 
health of her two s‘sters and two brothers was good at the time she made 
the application, and in good faith answered the questions the way she 
dd, then they should find for the plaintiff. This excludes every other 
defense made by the plaintiff, and makes the verdict turn upon this re- 
presentation alone. The instruction is bad for another reason. The jury 
could not have found that the insured believed her father’s health was 
good previous to his death. As to the health of her mother prior to her 
death, and the health of her brothers and sisters, this, of course, was. 
matter of opinion, and, if she was honest in her opinion, that was all 
that could be reqiured of her; but the evidence of her brother shows 
that she was fully informed as to her father’s condition for 9 years be- 
fore his death, and the jury could not be permitted to say that she acted 
in good faith when she answered that his health was good until a month 
before his death. 

Instruction No. 7, given on behalf of the plaintiff, is to the effect 
that if the jury believed that insured’s father was confined in the asy- 
lum, as above set out, still they should find for the plaintiff, unless they 
find that this fact, which she failed to disclose in her answer, was ma- 
terial to the risk, was known to her, and was believed by her to be ma- 
terial to the risk, and was intentionally withheld from the defendant. 
This instruction is bad for the reason assigned for disapproving several 
of the foregoing instructions, to wit, it makes a recovery in favor of the 
plaintiff dependent upon a finding upon a single ground of defense, and 
excludes the consideration of all the others. It is further bad for the 
fact that it makes the jury the judges of the materiality of her answer, 
when, as we have before stated, the parties determined this question 
themselves. Neither the jury nor the insured had any right to determine 
that the answer to this question was immater:al. 


Instruction No. 8, given on behalf of the plaintiff, is to the effect that, 
if the representation made by the insured that no person in her immediate 
household was then ill with consumption was made in good faith, they 
siould find for the plaintiff. This is bad for the reason that it predicates 
a verdict in favor of the plaintiff upon the jury’s finding upon this sin- 
gle matter of defense, and excludes the consideration of all the other 
defenses set up by the defendant. 

_ Instruction No. 9, given on behalf of the plaintiff, tells the jury to 
find for the plaintiff, notwithstanding the failure of the insured to dis- 
close the fact that her sister died in 1907 of pulmonary tuberculos's, un- 
less they find that this disclosure was material, or was_ intentionally 
withheld by her from the defendant. This instruction is bad, because 
it makes a finding in favor of the plaintiff dependent upon this single 
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matter of defense, and excludes consideration of all the others, as 
pointed out above. It is also bad because it allows the jury to pass upon 
the materiality of the representation. The answer to this question called 
for a statement of fact peculiarly within the knowledge of the insured, 
and the insurance company had a right to believe that it was given upon 
such knowledge, and to rely thereon, and neither the insured nor her 
beneficiary can say that while the answer given was not true, if she did 
not consider it material, or if the jury did not consider it material, an 
incorrect answer thereto will not defeat recovery. 

Instruction No. 1, offered by the defendant and refused, is a direction 
to the jury to find a verdict for the defendant. From what we have 
said, it is manifest that this instruction, in the state of the case at the 
time it was offered, should have been given. 

Instruction No. 2 was properly refused. It tells the jury that, if they 
believe that the insured was not in good health when the policy was deliv- 
ered, there can be no recovery. As we have before shown, the condi- 
tion of health of the assured was a matter of opinion, and if she was 
honest in her belief that her health was good, then the fact that she may 
have been suffering from some insidious disease, of which she had no in- 
formation, would not bar recovery. 

Instruction No. 3 was likewise properly refused. It would have 
told the jury that an answer to a question which amounted to no more 
than an opinion of the insured was an answer upon her own knowledge. 

Instruction No. 4, offered by the defendant, should have been given. 
It tells the jury that the answers to the questions as to whether or not 
the assured had been treated by physicians within 5 years, or had been 
afflicted by any disease or ailment within that time, must be taken to be 
answers made upon her knowledge, and that if they were false in fact 
a recovery could not be had. 

Instruction No. 5 covers the same phase of the case in a little dif- 
ferent form, and should have been given. 

Instruction No. 6 was properly refused, for the reason that it told 
the jury that the answers to the questions made by the assured, which it 
is claimed were false, including those which are matters of opinion, as 
well as those which may be said to be matters of fact, based upon the as- 
sured’s personal knowledge were all matters of the latter character. 

Instruction No. 7 is, perhaps, not an incorrect statement of the law; 
but it is more favorable to the plaintiff than was necessary. It tells the 
jury that, if they believed that the answers which were made upon the 
personal knowledge of the insured were untrue, and that the defendant 
acted upon these answers believing them to be true. and did not know 
that they were untrue, and would not have issued the policy if it had 
known that they were untrue, then there can be no recovery. It need 
not have gone further than to have informed the jury that, if they be- 
lieved these answers were untrue, there could be no recovery, for they 
were made material by the parties themselves, and it was not necessary 
for the defendant to show that it relied upon them, and issued the pol- 
icy upon the belief that they were true, for this was the agreement of 
the parties under the contract. 

From what we have said, it follows that the judgment of the cir- 
cuit court of Logan county, complained of, will be reversed, the verdict 
of the jury set aside, and the cause remanded for a new trial. 

Williams, P., absent. 





Atkins v, Cotter. 


ATKINS v. COTTER. (No. 159.) 
(Supreme Court of Arkansas. Oct. 11, 1920.) 
224 Southwestern Reporter, 624. 


3. INSURANCE—PAYMENT OF PREMIUM BY ASSIGNOR CON- 
SIDERATION’ FOR ASSIGNEE’S AGREEMENT LIMITING 
RIGHTS UNDER POLICY. 


Where a policy insuring two partners of a firm for the benefit of the 
survivor was assigned to a creditor, the payment of a subsequent pre- 
mium on the policy by one of the partners after the dissolution of the 
firm was sufficient consideration for the assignee’s agreement to claim the 
proceeds only to, the extent of the debt owed her by the partner who paid 
the premium. 


(For other cases, see Insurance, Dec. Dig. § 222.) 


4, INSURANCE — JOINT POLICY NOT OBJECTIONABLE AS 
LACKING INSURABLE INTEREST. 


A person may take out a policy of insurance on his own life and de- 
sgnate any other person he chooses as beneficiary, though the person so 
designated has no insurable interest in the life of the insured, and a 
joint policy taken by two former partners in favor of the survivor is in 
effect a policy taken by each for the benefit of the other. 


(For other cases, see Insurance, Dec. Dig. § 114.) 


- 


5 INSURANCE — TERMINATION OF INSURABLE INTEREST 
DOES NOT INVALIDATE POLICY. 


The termination of a partnership after an insurance policy on a 
partner was issued does not invalidate the policy, or prevent the bene- 
ficiary from recovering the amount, though his insurable interest had 
terminated before the death of insured. 


(For other cases, see Insurance, Dec. Dig. § 123.) 


Appeal from Lee Chancery Court; A. L. Hutchins, Chancellor. 
Suit for accounting by Ella M. Atkins against Arthur Cotter. From 
a decree settling the account with a balance in defendant’s favor, plain- 


tiff appeals. Modified by reducing the amount of the judgment for de- 
fendant. 


Caruthers Ewing, of Memphis, Tenn., for appellant. 
R. D. Smith, of Marianna, and Mann & Mann, of Forrest City, for 
appellee. 
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SOVEREIGN CAMP OF WOODMEN OF THE WORLD vy. 
WARNER. (No. 11215.) 


(Court of Appeals. of Georgia, Division No. 1. July 14, 1920.) 
103 Southeastern Reporter, 861. 


(Syllabus by Editorial Staff.) 
3. INSURANCE—ADMISSION OF CERTIFICATE HELD NOT ER- 
ROR. 


In an action on a benefit certificate, the admission of a prior certifi- 
cate issued to the insured, in which another than plaintiff was named 
as beneficiary, over the objection that it was the one surrendered, and 
had nothing to do with the present cause of action, which was based on 
a later application for the issuance of a new certificate, was not error. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 


4. INSURANCE — IN ACTION AS BENEFICIARY IN CERTIFI- 
CATE, ADMISSION OF EVIDENCE AS TO DEPENDENCY 
WAS:NOT ERROR. 

In an action on a benefit certificate, the admission of plaintiff’s testi- 
mony that she was dependent on insured before his death in that in his 
life. he wanted to adopt her, but did not, and that he often sent her 
money and: whatever she wanted, and that, after his wife’s death ,he sent 
to her and to her home all the jewelry and furniture, and that he told 
her that, at his death, everything would belong to her, was not open to 
the objection that it tended to support the claim on the ground of: de- 
pendency, whereas the action was brought on the claim of being design- 
ated in the certificate as a beneficiary and niece of insured. 


(For other cases, see Insurance, Dec. Dig. § 815[4].) 


5. INSURANCE — IN ACTION ON CERTIFICATE, ADMISSION 
OF INSURED’S GIFT TO PLAINTIFF HELD NOT ERROR. 
In an action on a benefit certificate, the admission of a letter of in- 
sured to plaintiff, inclosing money, was not open to the objection that 
the letter did not show any legal or moral obligation on the part of in- 
sured to support plaintiff, and merely showed that the money was a 
gift to her and others, and did not show dependency. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 


6. INSURANCE—DENIAL OF NONSUIT IN ACTION ON CERTI- 

FICATE HELD NOT REVERSIBLE ERROR, 

In an action on a benefit certificate, the overruling of defendant’s 
motion for a nonsuit at the conclusion of plaintiff's testimony, because 
it had not been shown that she was a niece of insured, and that under 
the state law and defendant’s by-laws she could not be a beneficiary, be- 
cause not a blood relative, such as a father, mother, brother, sister, or 
child, and that plaintiff was not dependent, and that whatever she received 
was given to her voluntarily, or at her request, and that her father sup- 
ported his family, and insured was not bound to support her, was not 
reversible error. 


(For other cases, see Insurance, Dec. Dig. § 825{1].) 


7. INSURANCE — IN ACTION ‘ON CERTIFICATE, CHARGE AS 
TO BENEFICIARY’S RIGHT TO RECOVER HELD NOT ER- 
RONEOUS. 

In an action on a benefit certificate, brought by plaintiff as beneficiary 
niece of insured, charge that any one, whether a relative of insured or 
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not, to whom has been issued a certificate, and who is in good faith sup- 
ported by insured, because of a legal or moral obligation, “or because of 
affection merely,” may be designated as beneficiary, was not erroneous, 
as entitling such donee to recover, regardless of dependency. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Error from City Court of Savannah; Davis Freeman, Judge. 


Action by F. G. Warner, by next friend, against the Sovereign 
Camp of the Woodmen of the World. Judgment for plaintiff, amended 
motion for new trial denied, and defendant brings error. Affirmed. 


W. R. Hewlett, of Savannah, D. E. Bradshaw, of Omaha, Neb., and 
T. C. Farthing, of Savannah, for plaintiff in error. 


W. B. Stubbs, F. A. Tuten, and G. N. Alford, all of Savannah, for 
defendant in error. 


FRYER v. MODERN WOODMEN OF AMERICA. (No 33292.) 
(Supreme Court of Iowa. Oct. 2, 1920.) 
179 Northwestern Reporter, 160. 


INSURANCE — NEW BY-LAW AGAINST PRESUMPTION OF 
DEATH FROM ABSENCE NOT APPLICABLE TO EXISTING 
CERTIFICATES. 


A by-law by a fraternal benefit association, providing that absence 
shall not be presumptive evidence of death until the expiration of in- 
sured’s expectancy of life, does not apply to benefit certificates issued 
before the by-law was adopted. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Appeal from Distr’ct Court, Polk County; Lawrence De Graff, Judge. 
“Not to be officially reported.” 


Action at law upon a benefit life certificate. There was a judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Truman Plantz and George G. Perrin, both of Rock Island, IIl., and 
Jesse A. Miller, of Des Moines, for appellant. 
Mulvaney & Mulvaney, of Des Moines, for appellee. 


HAINES v. MODERN WOODMEN OF AMERICA. (No. 33200.) 
(Supreme Court of Iowa. Sept. 29, 1920.) 
178 Northwestern Reporter, 1010. 


2. INSURANCE—BY-LAW LIMITATION NOT APPLICABLE IN 
CASE OF PRESUMPTION OF DEATH FROM ABSENCE. 
The by-law of a fraternal benefit association, requiring actions on 
the certificate to be commenced within 18 months after death of insured, 


Vol. LVI—43. 
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does not bar an action based on the presumption of death from 7 years’ 
absence, s‘nce there is no presumption as, to when the death occurred, 
and especially when the insurer denied ‘the death. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


3. INSURANCE—FRATERNAL SOCIETY CANNOT, UNDER RE- 
SERVED POWER, CHANGE CONTRACT RIGHTS. 


A fraternal benefit society may, under a reserved power, amend its 
by-laws in matters relating to the internal government of the society; 
but it cannot so amend them without the consent of the insured as to 
impair the essential obligation of its insurance contract. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


4. INSURANCE—NEW BY-LAW CANNOT ABOLISH PRESUMP- 
TION OF DEATH FROM ABSENCE. 


A by-law of a fraternal benefit society, adopted after the certificate 
was issued, which provided that there should be no presumption of death 
from absence for a period less than the expectancy of insured, changed 
the contract of insurance in an essential respect, and was not binding on 
insured. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


5. INSURANCE — FACT THAT ABSENCE BEGAN AFTER NEW 
BY-LAW DOES NOT RENDER IT APPLICABLE. 


The fact that a member who was insured before a new by-law was 
adopted, abolishing the presumption of death from 7 years’ absence, dis- 
appeared after the adoption of the by-law, does not render the by-law ap- 
plicable to his certificate. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


6. INSURANCE—CONTRACT CHANGING RULE OF EVIDENCE 
MUST BE CLEARLY SHOWN. 


Though the parties to a fraternal benefit insurance contract can 
agree on a rule of evidence different from the ordinary rules established 
by courts, such agreement must be clearly shown, and a new by-law 
abolishing the presumption of death from 7 years’ absence cannot be gi- 
ven effect as an agreement changing the rule of evidence without the 
consent of insured thereto. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Appeal from District Court, Sioux County: William Hutchinson, 
Judge. 

Action at law to recover upon a life insurance benefit certificate. 
There was a trial to the court without a jury. Judgment for the plain- 
tiff, and defendant appeals. Affirmed. 


Truman Plantz and George G. Perrin, both of Rock Island, IIl., and 
Herbert W. Brackney, of Sioux City, for appellant. 
C. E. Gnatt, of Hawarden, for appellee. 
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KASCOUTAS et aL. v. FEDERAL LIFE INS. CO. (No. 33160.) 
(Supreme Court of Iowa. Oct. 2, 1920.) 
179 Northwestern Reporter, 133. 


1, INSURANCE — PAYMENT TO INSURED’S ESTATE ON 
DEATH INFLICTED BY BENEFICIARY NOT CONTRARY TO 
PUBLIC POLICY. 

Public policy does not condemn an undertaking to pay insurance to 
the estate of one insured who has died from injuries inflicted by the 
named beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 448.) 


2. INSURANCE — PAYABLE TO INSURED’S ESTATE ON 
DEATH THROUGH ASSASSINATION IN ABSENCE OF 
BENEFICIARY OR CONTRACT EXEMPTION. 

In absence of contract exemption, policy is payable to insured’s es- 
state where no beneficiary is named in policy, though insured came to 
his death through assassination. 

(For other cases, see Insurance, Dec. Dig. § 583[1].) 


3. INSURANCE—MURDERER OF INSURED CANNOT COLLECT 
INSURANCE. 


Beneficiary who murders insured cannot collect the insurance. 
(For other cases, see Insurance, Dec. Dig. § 448.) 


4. INSURANCE — EXEMPTING PROVISO DRAFTED BY IN- 
SURER STRICTLY CONSTRUED. 


Court will construe exempting proviso drafted by insurer strictly 
against insured, and will resolve all doubt in favor of payment. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE — EXEMPTION PROVISO AS TO DISABILITY 
HELD NOT APPLICABLE TO PAYMENT OF DEATH LOSS. 
Where life policy in terms differentiated between death and speci- 

fied disabilities, provision that policy did not cover “disability resulting 

from intentional injury of the insured inflicted by himself or any other 
person, whether fatal or nonfatal,” held not to exempt insurer from pay- 
ment of death loss, in view of Code Supp. 1913, § 3386, being applicable 
only to loss through disability. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


6. INSURANCE—STATUTE, RELATING TO POLICY OR CERTI- 
FICATE OF BENEVOLENT ASSOCIATION, NOT APPLICA- 
BLE TO COMMERCIAL ENTERPRISE. 

Code Supp. 1913, § 3386, prohibiting beneficiary of “policy of insur- 
ance or certificate of membership issued by any benevolent association or 
organization,” who kills or injuries insured from recovering on policy 
or certificate, and providing that benefits shall accrue to insured’s heirs 
other than beneficiary, held applicable only to benevolent associations or 
organizations, and not to commercial enterprises. 


(For other cases, see Insurance, Dec. Dig. § 448.) 
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7. INSURANCE — STATUTE, PROVIDING FOR REVERTER TO 
INSURED’S ESTATE ON DEATH CAUSED BY BENEFICIA- 
RY, NOT EXCLUSIVE. 

Code Supp. 1913, § 3386, prohibiting beneficiary of “policy of insur- 
ance or certificate of membership issued by any benevolent association 
or organization,” who kills or injures insured, from recovering on pol- 
icy or certificate, and providing. that benefits shall accrue to insured’s 
heirs other than beneficiary, held not exclusive, and not to preclude a re- 
verter to the ‘estate where the certificate or policy is not that of a bene- 
volent association. 

(For other cases, see Insurance, Dec. Dig. § 448.) 














Appeal from District Court, Woodbury County; George Jepson, 
Judge. 

The decedent obtained a policy of insurance in the defendant com- 
pany. Gus Kascoutas was the beneficiary if he survived the insured. He 
intentionally caused the death of assured. The appellant administrators 
contend that this gives the estate of decedent the proceeds of said policy. 
The trial court took the contrary view, and directed verdict for defend- 
ant. Plaintiffs appeal. Affirmed and modified. 

















McCormick & McCormick, of Sioux City, for appellants. 
F. H. Free, of Sioux City, and C. A. Atkinson, of Chicago, Ill, for 
appellee. 
















HOWARD v. SOVEREIGN CAMP, W. O. W. = (No. 22807.) 
(Supreme Court of Kansas. Oct. 9, 1920.) 
192 Pacific Reporter, 759. 








(Syllabus by the Court.) 
1. INSURANCE—EVIDENCE SUSTAINING FINDING THAT IN- 
SURED HAD NOT CHANGED TO MORE HAZARDOUS EM- 

PLOYMENT. 

The jutry’s finding that the holder of a fraternal beneficiary certifi- 
cate of life insurance had not changed his occupation from that of a com- 
mon laborer to a more hazardous employment is not in conflict with 
the evidence disclosed by the record, and the record fails to show con- 
clusively that there was such change in the nature of the deceased’s oc- 
cupation. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


2. INSURANCE—INSURER HELD LIABLE WHERE IT HAD AC- 

CEPTED ASSESSMENTS. 

Where a by-law of a fraternal insurance society provided that where 
a member changed his occupation to one more hazardous he should 
notify the clerk of the local society to that effect, and thereafter pay a 
higher rate of assessment, and that his contract of insurance should be 
void unless he did so, it is held that where the clerk (and the other 
officers) of the local society knew the deceased’s change of occupation 
—if there was in fact such change—and for several years thereafter con- 
tinued to accept his regular monthly assessments at the old rate, without 
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demand for the higher rate, and the insured met his death through na- , 
tural causes wholly unrelated to his employment, the society cannot avoid 
its liability to pay the insurance. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from District Court, Montgomery County. 


Action by S. J. Howard, guardian, against the Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Banks & O’Brien, of Independence, for appellant. 
Sullivan Lomax, of Cherryvale, for appellee. 


HINES v. HINES er au. (No. 29.) 
(Supreme Court of Michigan. Oct. 7, 1920.) 
179 Northwestern Reporter, 299. 


INSURANCE—CONTRACT GIVES NO EQUITIES AGAINST IN- 

NOCENT BENEFICIARY, WHO HAD PAID ASSESSMENTS. 

A contract, by the holder of a certificate of fraternal benefit insur- 
ance with his wife, that he would maintain a stated amount of insurance 
for the benefit of a minor child, creates no equities in favor of the child 
against the beneficiary of the certificate, subsequently designated, who 
had no knowledge of the contract, and who had paid the dues and asses- 
sments for several years, when the insured and his wife were both un- 
able to pay them. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from Circuit Court, Ionia County, in Chancery; Frank D. 
M. Davis, Judge. 


Suit by Mildred Hines, and infant, by Nettie Hines, her next friend, 
against Alvin Hines and Grace Connelly. From a decree against the de- 
fendant Connelly, after the death of defendant Hines, defendant Connelly 
appeals. Reversed, and decree entered dismissing the bill. 


Argued before Moore, C. J., and Steere, Brooke, Fellows, Stone, 
Clark, Bird, and Sharpe, JJ. 


Ellis & Ellis, of Grand Rapids, and Thomas Johnson, of Lake Odes- 
sa, for appellant. 


Watt & Colwell, of Ionia, for appellee. 





Insurance Law Journal, Vol. 56. [Dec., 1920. 


OLSEN v. SUPREME COUNCIL OF ROYAL ARCANUM. 
(No. 16892.) 


(St. Louis Court of Appeals. Missouri, June 8, 1920. Rehearing Denied 
June 29, 1920.) 


224 Southwestern Reporter, 129. 


1, INSURANCE — LICENSE PRIMA FACIE EVIDENCE OF DE- 
FENDANT’S CHARACTER AS A FRATERNAL BENEFICIA- 
RY SOCIETY. 


In action on benefit certificate involving issue of whether defendant 
was an assessment life insurance company, under Rev. St. 1909, c. 61, art. 
2, or a fraternal beneficiary society, the defendant, by introducing in evi- 
dence a duly cert.fied copy of its license to do business as a fraternal 
beneficiary society issued by the proper authority, made out a prima 
facie case that it was such a society, under Laws 1911, p. 290, § 16. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


2. INSURANCE — STATUTE AS TO VEXATIOUS REFUSAL TO 
PAY NOT APPLICABLE TO FRATERNAL SOCIETY. 


In view of Rev. St. 1909, § 7109, as amended by Laws 1911, p. 284, § 
5, a fraternal beneficiary society is not amenable to section 7068, as 
amended by Laws 1911, p. 282, subjecting insurance companies to payment 
of penalty for vexatious refusal to pay. 


(For other cases, see Insurance, Dec. Dig. § 800.) 


3. INSURANCE—SUBSIDIARY LODGE’S AGREEMENT TO PAY 
ASSESSMENT HELD NOT A WAIVER OF PAYMENT. 


Where by-laws of fraternal beneficiary society provided that member 
who failed to pay assessment before the time prescribed therefor stood 
suspended, and that, though a subordinate lodge could authorize payment 
of assessments as a loan or gift, such payment must be made to the 
collector in the specified time to avoid suspension, a member who failed 
to make necessary payments was suspended, notwithstanding by-laws of 
subsidiary lodge providing for a delinquent fund for payment of asses- 
sments of members who shall have failed to pay on expiration of period 
provided therefor, the subsidiary lodge’s agreement to pay assessments 
not constituting a waiver of forfeiture for nonpayment, in view of Laws 
1911, pp. 286, 292, §§ 9, 22. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


4. INSURANCE—QUESTION OF OVERPAYMENTS SUFFICIENT 
TO KEEP CERTIFICATE ALIVE HELD FOR JURY. 


In action on fraternal benefit certificate, defended on the ground of 
the member’s suspension for nonpayment of assessments, whether the so- 
ciety had in its possession through overpayments by insured sufficient 
money of the insured to keep benefit certificate alive up to the time of his 
death held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from St. Louis, Circuit Court; Granville Hogan, Judge. 

Action by Minnie Olsen against the Supreme Council of Royal Arca- 
num, a foreign assessment insurance company under article 2, c. 61, Rev. 
St. 1909. Judgmet for plaintiff, and defendant appeals. Reversed and 
remanded with directions. 
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Frederick H. Bacon, of St. Louis (Howard C. Wiggins, of Rome, 


N. Y., of counsel), for appellant. 
Eugene Hale, of St. Louis, for respondent. 


CROMEENES v. SOVEREIGN CAMP OF WOODMEN OF THE 
WORLD. (No. 2620.) 


(Springfield Court of Appeals. Missouri. Aug. 10, 1920.) 
224 Southwestern Reporter. 15. 


1. INSURANCE — CERTIFICATE VOID FOR MISREPRESENTA- 

TION AS TO VENEREAL DISEASE. 

Where member in application for certificate made false representa- 
tion that he had not suffered from gonorrhea or syphilils within the pre- 
ceding five years, beneficiary could not recover unless certificate under by- 
law of society had become incontestable. 


(For other cases, see Insurance, Dec. Dig. § 723[5].) 


Appeal from Circuit Court, Pemiscot County; Sterling H. McCarty, 
Judge. 

Action by Dulcie Cromeenes against the Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 


N. C. Hawkins, of Caruthersville, for appellant. 
Sam J. Corbett and S. I. Stiles, both of Caruthersville, for respondent. 


PARROTT v. GUARANTEE FUND LIFE ASS’N (No. 2628.) 
(Springfield Court of Appeals. Missouri. Aug. 10, 1920.) 
224 Southwestern Reporter, 77. 


2. INSURANCE — AGENT NOT SHOWN TO BE AUTHORIZED 

TO RECEIVE PREMIUM, SO AS TO BIND INSURER. 

In an action against an insurance company on a life policy, evidence 
held insufficient to show that an agent of defendant, who received money 
in payment of premium, was authorized to receive the same, so as to bind 
the insurer; nothing being shown, except that insured, at the time of 
paying a personal note to the agent, who paid a former premium, gave 
him money which was to pay future premiums. 


(For other cases, see Insurance, Dec. Dig. § 101.) 


Appeal from Circuit Court, Dunklin County; W. S. C. Walker, 
Judge. 

Action by Ruth B. Parrott against the Guarantee Fund Life Associa- 
tion. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded. 
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Ross J. Ream, of Kansas City, and Orville Zimmerman, of Kennett, 
for appellant. 
Smith & Seed, of Kennett, for respondent. 


STENNECK v. KOLB et aL 
(Court of Chancery of New Jersey. June 24, 1920.) 
111 Atlantic Reporter, 277. 


7. INSURANCE—INSURANCE ON PREDECEASED HUSBAND'S 

LIFE, PAYABLE TO TESTATRIX, GOES TO HER SONS. 

The amount of an insurance policy on the life of a husband, in favor 
of his wife, which was paid to the wife’s executor after her death, a few 
weeks following the death of her husband, becomes a part of her estate, 
and descends to her two sons by a former husband, who were her next 
of kin. 


(For other cases, see Insurance, Dec. Dig. § 589.) 


Suit by Henry C. Stenneck, as executor of Anna Altmann, deceased, 
against Charles Kolb and others, for construction of a will. Decree ad- 
vised, construing the will. 


Matthew J. Tackella, of Hoboken. for complainant. 
Harlan Besson, of Hoboken, for defendants Kolb. 


HARDY vy. PHCENIX MUT. LIFE INS. CO. (No. 173.) 
(Supreme Court of North Carolina. Oct. 13, 1920.) 
104 Southeastern Reporter, 166. 


1, INSURANCE — INCONTESTABILITY CLAUSE PLEADED BY 
MAKING POLICY PART OF COMPLAINT. 


An incontestability clause of a life policy is sufficiently pleaded when 
the policy containing the clause is made a part of the complaint. 


(For other cases, see Insurance, Dec. Dig. § 631.) 


2. INSURANCE — FALSE STATEMENT AS TO HEALTH HELD 
NO DEFENSE, IN VIEW OF INCONTESTABILITY CLAUSE. 


Insured’s misrepresentation as to the condition of his health in appli- 
cation for life policy, where in fact he was suffering from an incurable 
disease at the time of such application, was no defense in an action on the 
policy commenced more than one year after policy was issued, where 
policy contained clause making it incontestable on expiration of one year 
from date of policy, notwithstanding Revisal 1905, § 367. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
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3. INSURANCE — POLICY INCONTESTABLE AFTER PERIOD 
SPECIFIED, THOUGH INSURED DIED WITHIN PERIOD. 


Life policy held incontestable in action commenced after expiration 
period specified in incontestability clause, though insured died within the 
period. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Superior Court, Pitt County; Geo. W. Connor, Judge. 


Action by Emma K. Hardy against the Phoenix Mutual Life Insur- 
ance Company. Judgment for plaintiff,.and defendant appeals. Af- 
firmed. 


Albion Dunn, of Greenville, for appellant. 
Evans & Evans and Julius Brown, of Greenville, for appellee. 


WEHSNER v. KANSAS CITY LIFE INS. CO. 


(Supreme Court of North Dakota. June 26, 1920. Rehearing Denied 
Sept. 4, 1920.) 


178 Northwestern Reporter, 970. 


(Syllabus by the Court.) 
INSURANCE—EVIDENCE HELD NOT TO SHOW PAYMENT OF 

DELINQUENT PREMIUM: WAIVER OF CONDITIONS AS 

TO REINSTATEMENT HELD NOT SHOWN. 

In an action on an insurance policy which had lapsed for nonpayment 
of a premium prior to the death, of the insured, it is held, for reasons 
stated in the opinion, that the evidence is insufficient to establish payment 
of the delinquent premium, and further insufficient to establish a waiver 
of the conditions of the policy regarding reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 665[3, 8].) 


Grace and Bronson, JJ., dissenting. 


Appeal from District Court, Hettinger County: Lembke, Judge. 


Action by Frank Wehsner, administrator of Reinhold Renke, de- 
ceased, against the Kansas City Life Insurance Company. From judg- 
ment for plaintiff and from an order denying its motion for judgment 


non obstante or for a new trial, defendant appeals. Reversed, and case 
dismissed. 


V. H. Crane, of Mott, and Miller, Zuger & Tillotson, of Bismarck 
(George Kingsley, of Kansas City, Mo., of counsel), for appellant. 


Jacobsen & Murray, of Mott, for respondent. 
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McLAURIN v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(No. 10493.) 


(Supreme Court of South Carolina. Oct. 11, 1920.) 
104 Southeastern Reporter, 327. 


2. INSURANCE — WHETHER INSURED WAS IN “GOOD 

HEALTH” HELD FOR THE JURY. 

In an action on an insurance policy, wherein the defense was present- 
ed that insured was not in good health at the time of the payment of the 
first premium and delivery of the policy, evidence respecting the devel- 
opment of a cancerous growth soon thereafter held not, as a matter of: 
law, to indicate that insured was not at that time in good health; “good 
health” being a generic expression, resting mostly in opinion. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


3. INSURANCE—POLICY PROVISION HELD NOT TO DEPRIVE 
AGENT OF DISCRETION TO REFUSE DELIVERY BECAUSE 
OF HEALTH. 


That an insurance policy provides that only certain officials of the 
company may make, modify, or discharge contracts, or waive any of the 
company’s rights, held not to deprive the agent of discretion in refusing 
to deliver a policy, or to accept the premium, when in his opinion insured 
was not at that time in good health, and such decision of the agent be- 
came binding upon the company. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


4. INSURANCE — MERE FACT OF ILL HEALTH AT TIME OF 

FIRST PREMIUM HELD NO DEFENSE. 

Where an insurance policy required the first premium to be paid dur- 
ing the good health of insured, recovery on the policy could not be 
avoided merely because insured was not in fact at that time in good 
health, regardless of insured’s knowledge thereof. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Common Pleas Circuit Court of Marlboro County; 
Ernest Moore, Judge. 

Action by John B. McLaurin, as administrator of Sue S. McLeod, 
against the Mutual Life Insurance Company, of New York. Judgment 
for plaintiff, and. defendant appeals. Affirmed. 


Rutledge & Hyde, of Charleston, Townsend & Rogers, of Bennetts- 


ville, and Willcox & Willcox, of Florence, for appellant. 
McColl & Stevenson, of Bennettsville, for respondent. 
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HAYTIAN TABERNACLE NO. 604, INTERNATIONAL ORDER OF 
TWELVE, KNIGHTS AND DAUGHTERS OF TABOR, v. 
McKINNEY er ux. (No. 7941.) 


(Court of Civil Appeals of Texas. Galveston. June 29, 1920.) 
224 Southwestern Reporter, 202. 


INSURANCE — IN ACTION AGAINST FRATERNAL SOCIETY 


CITATION MUST BE SERVED ON COMMISSIONER OF IN- 
SURANCE. 


_ Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4844, clearly requires serv- 
ice of citation upon the commissioner of insurance in all suits against 
fraternal benefit societies, and no other service of citation is sufficient to 
authorize default judgment against the defendant. 


(For other cases, see Insurance, Dec. Dig. § 814.) 


Error from Grimes County Court; T. P. Buffington, Judge. 

Suit by Mollie McKinney, joined by her husband, Tom McKinney, 
against Haytian Tabernacle No. 604, International Order of Twelve, 
Knights and Daughters of Tabor. Default judgment for plaintiffs, and 
the defendant brings error. Reversed and remanded. 


Jones, Sexton, Casey & Jones, of Marshall, for plaintiff in error. 
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FIRE, TORNADO, ETC. 


FIRE ASS’N OF PHILADELPHIA v. MECHLOWITZ et At. 
(No. 175.) 


(United States Circuit Court of Appeals, Second Circuit. April 14, 
1920.) 


266 Federal Reporter, 322. 


3. INSURANCE — DIRECTION OF VERDICT ERROR, WHERE 

CREDIBILITY OF WITNESS IS INVOLVED. 

In an action on an insurance policy, where the amount of the loss 
was in issue and depended on the interested testimony of a plaintiff, both 
as to the quantum of goods destroyed and their value, the credibility of 
such witness was eminently for the jury, and, although uncontradicted 
by direct testimony, it was error to direct a verdict for plaintiff for the 
full amount shown by his testimony. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


In Error to the District Court of the United States for the South- 
ern District of New York. ’ 

Action by Philip Mechlowitz and others against the Fire Associa- 
tion of Philadelphia. Judgment for plaintiffs, and defendant brings 
error. Reversed. 

Plaintiffs below (Mechlowitz) insured goods (woolens, silks, and the 
like) suitable for making garments, belonging to them and situate in the 
shop or workroom of a contractor who manufactured clothing for their 
account. There were several policies covering this fire risk, but as this 
suit is a test one we may speak (as have counsel) as if one policy 
represented the entire insurance. The whole amount of insurance was 
$20,000. The complaint in ordinary form asserted that the fire loss was 
upwards of $21,000, and therefore demanded judgment for the insured 
amount, with interest. The answer denied that the loss or damage was 
as above stated, and as a separte defense asserted fraud on the part of 
Mechlowitz, vitiating the entire policy. 

Of the testimony it is enough to say that, viewed most favorably for 
the plaintiffs, it tended to show that they had delivered at the contractor’s 
workroom, where the fire occurred, goods substantially of the value as- 
serted in the complaint. There was no direct evidence that all of the 
goods so delivered were on the premises at the time of the fire, and the 
plaintiffs’ case as put depended almost wholly upon the credibility of the 
principal plaintiff. Defendant introduced evidence tending directly to 
contradict plaintiffs as to the sound value of some of the salvaged goods; 
but there was very little salvage. Some testimony was also given for de- 
fendant of admissions prior to the fire concerning the value of the goods 
subsequently consumed inconsistent with the evidence given by the plain- 
tiff aforesaid. 

When the evidence closed, the plaintiffs moved for a direction for 
the full amount of the policy, on the ground that “no proof has been in- 
troduced which would justify the defense that a fraudulent claim was 
presented, and no proof has been presented by the dafendant which 
would justify any diminution of the amount of the claim of the plain- 
tiffs. Defendant moved “to dismiss the complaint on the ground that the 
plaintiffs have not established a cause of action,” and on some further 
grounds presently immaterial. 
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The trial judge held in substance that there was no evidence of fraud, 
and directed a verdict for the face of the pol’cy, with interest, whereup- 
on defendant by its counsel excepted to the direction and moved “that this 
case be submitted to the jury.” This motion the court overruled, and 
granted an exception. To the judgment on the verdict as directed de- 
fendant took th‘s writ. 


Fox & Weller, of New York City, for plaintiff in error. 

John Bogart, of New York City (George Gordon Battle, and I. 
Maurice Wormser, both of New York City, of counsel), for defendants 
in error. 


Before Ward, Hough, and Manton, Circuit Judges. 


Hoven, C. J. (after stating the facts as above). It is urged that 
the proceedings at the close of evidence in the court below amounted to 
a request by both parties for a directed verdict, and therefore the final 
action of the trial court was a conclusive finding of fact, if there was any 
evidence tending to support it. 

[1] It is also sa‘d that, since the plaintiff in error did not ask to go 
to the jury on some particular question of fact, the exception taken is 
worthless. There has been considerable difference of opinion over this 
question of practice, both in the courts of the United States and those 
of the state of New York. It may be true that the rule as stated in 
Beuttell v. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654, and 
in Bowers v. Ocean, etc., Corp., 110 App. Div. 691, 97 N. Y. Supp. 485, 
affirmed 187 N. Y. 561, 80 N. E. 1105, is consistent with the argument of 
defendants in error: but, for this court, Empire State, etc., Co. v. At- 
chison, etc., Co., 210 U. S. 1, 28 Sup. Ct. 607, 52 L. Ed. 931, 15 Ann. Cas. 
70, is ruling authority, and under that decision the motion of the attorney 
for plaintiff in error was sufficient to preserve whatever rights his client 
had. With even greater distinctness the matter has been settled the same 
way in New York by Brown Paint Co. v. Re‘nhardt, 210 N. Y. 162, 104 
N. E. 124. This court arrived at the same conclusion in Sigua Iron Co. 
v. Greene, 88 Fed. at page 210, 31 C. C. A. 477. See, also, Sampliner v. 
Motion, etc., Co, 259 Fed. at page 154, 170 C. C. A. 220. 

We have treated this matter of practice as if it were true that both 
parties did move for directed verdicts; the plaintiff did so, but the de- 
fendant merely moved to dismiss the complaint: i. e., for a nonsuit. 
The difference is obvious and material. But we have ruled upon the ques- 
tion argued. 

[2] The substantial point before us is whether the trial judge was 
justified in directing a verdict for the plaintiff. The rule of directed 
verdicts is, in the courts of the United States, usually put as requiring 
a direction when a verdict, if rendered the other way. would neces- 
sarily be set aside. Patton v. Railway, 179 U. S. 650, 21 Sup. Ct. 275, 
45 L. Ed. 361; Randall v. Baltimore, etc., Co., 109 U. S. at page 482, 3 
Sup. Ct. 322, 27 L. Ed. 1003. The rule has usually been stated when the 
defendant had the direction, but the rule is not different when plaintiff 
prevails; for it is said that pla‘ntiff should have the directed verdict when 
“giving the defendant the benefit of every inference that could have been 
fairly drawn from the evidence, written and oral, it was insufficient to 
authorize a verdict in his favor.” Marshall v. Hubbard, 117 U. S. at page 
419, 6 Sup. Ct. 806, 29 L. Ed. 919. The reason of any rule on this sub- 
ject is stated in North Penn., etc.. Co. v. Commercial Bank, 123 U. S. 
at page 733, 8 Sup. Ct. 269, 31 L. Ed. 287: 

“It would be an idle proceeding to submit the evidence to the jury, 
when they could justly find only in one way.” 
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See Baldwin v. Jardine, etc., Co., 261 Fed. at page 865, and cases 
cited. 

[3] Applying these considerations to the case at bar, it must be 
remembered what were the issues created by the pleadings, and to which 
the material and relevant evidence was necessarily directed. They were, 
first, whether the plaintiffs below had been guilty of fraud in effecting or 
attempting to collect the insurance; and, second, what was the money 
value of plaintiff's loss? 


One point was as much in issue as the other, and both were ques- 
tions of fact normally for the jury. That the question of fraud was 
much more important than that of value is of no consequence. The 
jury was as much entitled to pass on a minor as on a major point; 
and it did not follow at all, that if no proof of fraud was adduced, the 
plaintiffs below were entitled to collect the face of the insurance policy. 
The policy was not a valued one, and the insured were required by the 
terms of their contract affirmatively to prove, not only that they had 
a loss, but what loss they had, and it was for the jury to reduce that 
loss to dollars and cents. 


To support the verdict reliance is placed upon the statement of law 
made in Second National Bank v. Weston, 172 N. Y. at 258, 64 N. E. 
952: 


“Where * * * the evidence a party to the action is not con- 
tradicted by direct evidence, nor by any legitimate inferences from the 
evidence, and it is not opposed to the probabilities, nor in its nature sur- 
prising or suspicious, there is no reason for denying to it conclusive- 
ness.” 

The statement is true, but like many other truths, must be applied 
according to the circumstances. 

In this case we refrain from expressing opinion as to whether there 
was any evidence sustaining the defense of fraud; but we are com- 
pelled to hold that, where the assessment of damages depends upon the 
interested testimony of a plaintiff, both as to quantum of goods de- 
stroyed and the value of such goods, the credibility of the witnesses, 
without whose evidence the plaintiffs made out no case at all, is emi- 
nently for the jury. 

In Craft v. Northern, etc., Co. (C. C.) 62 Fed. at page 739, affirmed 
69 Fed. 124, 16 C. C. A. 175, it is said to be the province of the jury 
to pass upon the cred‘bility of all witnesses whether they are contra- 
dicted or not; and while a witness is presumed to speak the truth, the 
manner in which he testifies and the character of his testimony are suf- 
ficient to overcome that presumption. (This language, although quoted 
in part from the Code of Oregon, is but declaratory of historic law.) 
We held in Sigua Iron Co. v. Greene, supra, that the testimony of a party 
on a material issue, though uncontradicted, shou Id be submitted to the 
jury, if his adversary so requests. 

The matter is well summed up in Toledo, etc. Co. v. Connolly, 149 

Fed. 398, 79 C. C. A. 218, There the trial judge had been requested 
to charge almost in the language of Second National Bank v. Weston, 
supra. The court did so, but— 
“applying it to the case in hand, reminded the jury that a witness might 
be contradicted, not simply by a witness swearing to the opposite, but by 
the improbability of his story, and by anything, either in the testimony 
as given or in the circumstances of the case presented, which in the 
judgment of the jury tended to discredit his statements.” 

The court added: 

“Common sense is to be applied here as everywhere; and no technical 
rule of law harnesses your judgment or controls your common-sense view, 
of what is the truth, when it comes from the witness stand.” 
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We think this well put, and in this case there was direct contradic- 
tion of the principal witness for plaintiffs below as to the value of the 
salved goods; and there were some conspicuous absences from the witness 
stand of men shown to be in court, and whose probable knowledge of the 
quantity of goods actually on the fire-damaged premises should have been 
superior to that of any one who testified for the insured. Under such 
circumstances, the credibility of plaintiff's testimony was for the jury, 
and it was error to order a verdict. 

We have discussed the rule of directed verdicts, as being a legal 
question on which opinion has varied. But, as this cause must be tried 
again, we point out that plaintiffs below, in order to prove that they had 
lost by fire certain goods on the premises of another, largely, if not 
wholly, relied upon introducing in evidence against the insurer the 
receipts of their contractor. Such receipts were strong evidence as be- 
tween Mechlowitz and his contractor, but are not evidence (so far as 
this record shows) as against the insurer. They should not have been 
admitted. 

Judgment reversed, with costs, and new trial awarded. 


LAUMAN er aL. v. CONCORDIA FIRE INS. CO. OF MILWAU- 
KEE, WIS. (Civ. 3208.) 


(District Court of Appeal, Second District, Division 2, California. 
July 15, 1920.) 


192 Pacific Reporter, 128. 


1. INSURANCE—BROKERS HELD WITHOUT AUTHORITY TO 
ACCEPT NOTICE OF CANCELLATION. 

Persons engaged by the insured to place insurance on his property, 
whose custom it was to give notice of any cancellation and to procure 
other insurance if possible, should be treated as mere brokers, and not 
authorized to accept notice of cancellation. 


(For other cases, see Insurance, Dec. Dig. § 229[3].) 


2. INSURANCE—PERSONS PLACING INSURANCE HELD NOT 

AGENTS TO RECEIVE NOTICE OF CANCELLATION. 

In an action on a fire policy, where the- insurer relied on notice of 
cancellation given to brokers employed by the insured to effect the insur- 
ance, evidence Meld wholly insufficient to show that they were ostensible 
agents within Civ. Code, § 2300, and as such entitled to accept notice of 
cancellation. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


3. INSURANCE — AGENTS TO PROCURE INSURANCE HAVE 
NO POWER TO CONSENT TO CANCELLATION. 
An agent employed to procure insurance has no power to consent to 
a cancellation, or accept notice thereof; his authority eS on deli- 
very of the policy. 


(For other cases, see Insurance, Dec. Dig. § 229[3].) 
4. INSURANCE — EVIDENCE, COUPLED WITH SCHEDULES, 
INSUFFICIENT TO SHOW AMOUNT OF LOSS. 


In an action on a fire policy insuring a dry-cleaning establishment and 
garments therein, schedules, containing names of persons, lists of gar- 





670 Insurance Law Journal, Vol. 56. —_[Dec., 1920. 


ments, and sums of money, in three columns, unsupported by any other 
testimony as to value, are insufficient to establish the value of the gar- 
ments lost. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


6. INSURANCE—PRELIMINARY PROOFS NOT ADMISSIBLE TO 
PROVE LOSS. - 
Preliminary proofs of loss are never admissible at the trial as evi- 

dence of the fact of loss or the amount thereof. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 


Appeal from Superior Court, Los Angeles County; Russ Avery, 
Judge. 

Action by Roy R. Lauman and another against the Concordia Fire 
Insurance Company of Milwaukee, Wis. From a judgment for plain- 
tiffs, defendant appeals. Reversed. 


W. W. Hindman, of Santa Monica, for appellant. 
Paul H. McPherrin and Chandler P. Ward, both of Los Angeles, 
for respondents. 


Tuomas, J. This is an action to recover on a fire insurance: policy. 
Plaintiff Lauman was at all times referred to in this action engaged in 
the cleaning and dyeing business in the city of Los Angeles His “cus- 
tomers” were the owners of “routes,” having their own wagons, etc., with 
which they solicited the patronage of their own patrons throughout vari- 
ous parts of the city. The articles so gathered such “customers” would 
take to Lauman’s place of business for cleaning or dyeing after which 
they would by the latter’s customers,” be delivered to their own patrons, 
the owners thereof. In other words, Lauman had no dealings with the 
individual owners of the clothing and other articles so delivered to him 
for cleaning or dyeing; all his business was with the owners of the 
various “routes.” The court found in favor of plaintiff, and judgment 
was entered accordingly. 

The policy upon which the action is based was issued to plaintiff 
by the defendant corporation through one C. P. Spinning, its duly and 
legally authorized agent. The policy covered three separate items, as 
follows: 

(1) “One thousand dollars on office and other furniture and fix- 
tures, machinery and equipment;” (2) “one thousand dollars on merchan- 
dise of every description, specifically including property left with plain- 
tiff in trust or for repairs, or storage, or for which he should have 
assumed liability’: and (3) “five hundred dollars on one-story brick 
building, where the business was located, and as described in the policy 
of insurance.” 

As to the last item, there is attached to the policy a “mortgage 

clause,” making the loss, if any, payable to the plaintiff H. R. Dodd. 
_ The policy was issued on May 16, 1917. On the 5th of June follow- 
ing the property was damaged by fire. Thereafter, and within the time 
and in the manner required by such policy, Lauman notified the defend- 
ant company of the fire, and furnished and submitted to defendant com- 
pay proof of loss in writing, later, at the request of defendant, submit- 
ting amendments thereto. In addit’on to this, and as late as September, 
1917, in response to defendant’s demand, Lauman personally submitted 
to an examination under oath in compliance with the terms of the pol- 
icy. 

Under date of July 11, 1917, the defendant corporation, through its 
special agent and adjuster, R. L. McCulloch, wrote Lauman a letter, 
which omitting the formal parts, is in words and figures as follows: 
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“I am in receipt of a prelim’nary proof of loss under policy No. 
30804 of the Concordia Fire Insurance Company of Milwaukee, Wis- 
consin, wherein you claim loss and damage by reason of a fire that oc- 
curred on the fifth day of June. 1917, at the premises No. 2190 East 
Eleventh street, Los Angeles, California. The Concordia Fire In- 
surance Company herewith disagrees with you as to the amount of loss 
claimed by you by reason of said fire under its policy No. 30804. The 
aforesaid Concordia Fire Insurance Company admits that the loss to the 
various articles covered under the first item of the form as attached to 
the policy is as set forth in the aforesaid proof of loss; and also that the 
loss to the building covered under the third item of the form at at- 
tached to the policy is as set forth in the aforesaid proof of loss. The 
aforesaid Concordia Fire Insurance Company disagrees with you as to 
the amount of the loss and damage claimed by you on any and all arti- 
cles covered under the second item of the form as attached to the policy 
and described as ‘merchandise,’ and does not admit that you sustained any 
loss or damage under this item by reason of said fire, as you have failed 
to show that the goods destroyed or damaged were your property, or 
that you were liable by law for any loss or damage to said goods, or that 
at any time prior to the date of the fire you had specifically assumed 
liability therefor, nor do you furnish any evidence as to your liability 
° others in event said goods were held by you in trust at the time of the 
re.” 

Accompanying the proof of loss filed by Lauman and constituting a 
part thereof, relat'ng to ‘tem 2, was a Schedule of garments lost, to- 
gether with the owners’ names and the amounts claimed by each. ,We do 
not consider it necessary to-set out this schedule here. Further reference 
thereto will be made when we come to consider appellant’s second point. 

It appears that this class of insurance is exceedingly hazardous, and 
for that reason pla‘ntiff had experienced considerable trouble in keeping 
his property insured, having had several pol‘cies issued to him by Horton 
& Son, an insurance firm with offices in Pasadena, as agent of various 
insurance companies. In our opinion no other reference to these “other” 
polic‘es is necessary. 

The policy under consideration contained the following provision: 

“This policy may be canceled at any time, without tender of un- 
earned portion of premium, by the company by giving five (5) days’ 
written notice of cancellation to the insured and to any mortgagee or 
other party to whom, with the witten consent of the company, this pol- 
tcy is made payable, in which case the company shall, upon surrender of 
the policy or relinquishment of liability thereunder, refund the excess 
of paid premium above the pro rata premium for the expired term.” 
(Italics ours.) 

On June 1, 1917, Horton & Son—not Spinning, the issuing agent— 
wrote Lauman as follows: 

“Kindly return us Secur‘ty policy No. 2064319 and the Concordia 
policy No. 30804, because both of these companies have ordered their pol- 
icies canceled. Kindly give this matter prompt attention, as we wish to 
return these two policies back to the companies at once. * * * In our 
letter of the 29th we mentioned the National as one of the companies 
which had canceled off, but this was an error. We should have stated the 
Security and the Concordia.” 

This letter was mailed in Pasadena at 6:30 p. m., June 1, 1917, and 
delivered to Lauman the next day. As we have already seen, the fire 
occurred on June 5, 1917. 

On this appeal appellant contends: (1) That at the time of the fire 
the policy here involved had been canceled; and (2) that there was no 
proof of value as to the articles embraced in item 2 covered by the poli- 
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cy. To support the first contention, appellant argues that the firm of 
Horton & Son was the agent of plaintiff Lauman, “with power to receive 
notice of cancellation.” If this be so, and such purported notice of can- 
cellation was given within time, then on this phase of the case our deci- 
sion must be for appellant. The question, therefore, resolves itself into 
two divisions: (1) Was Horton & Son the agent of plaintiff Lauman 
with power to receive notice of cancellation and to cancel the policy 
which is the basis of this suit: and (2) if so, was the purported notice 
given in time? ; 

[1-3] It will be borne in mind that the agent issuing this particular 
policy of insurance was not Horton & Son but C. P. Spinning. The rec- 
ord here shows that under date of May 25, 1917, a special agent of the 
defendant company—R. L. McCulloch—wrote to Spinning as follows: 

“Kindly cancel Concordia policy No. 30804, Roy A. Lauman, assured, 
covering on cleaning and dye‘ng establishment at No. 2190 East Eleventh 
street, Los Angeles, California, and relieve the company of all liability 
thereunder with'n the time specified in the policy contract. I have al- 
ready declined this risk four different tmes, and in order not to do the 
‘assured or your office an injustice I have made a reinspection to-day and 
find no change. I am sorry to disturb this line, and trust that it will 
cause you no inconvenience.” 

Upon receiving this letter, Spinning showed it to Mr. A. T. Horton, 
of the firm of Horton & Son. Thereupon Horton stamped across the 
page of the “daily” containing entr‘es with respect to the policy in ques- 
t'on, the word “Canceled.” The “daily” referred to in this case is an 
abbreviation of the phrase “Daily Report,’ as used in the parlance of 
insurance agents. The “Daily Report” is a blank upon which the trans- 
actions, if any, that may have been had in connection with a given policy 
are entered. When a policy is written it is usually delivered to the as- 
sured, and a record thereof, together with all “riders” attached thereto, 
is kept by the agent ‘n a book known as the “policy register.” The “Daily 
Report” is a rec'rd of the same transaction, and theoretically, at least, 
is supposed to be mailed on the same day to the home office of the com- 
pany. Such “daily” contains the report of that day for the one policy 
only, as issued, mod‘fied, or canceled, as the case may be. The “daily” 
in the transaction in question was not that of any company for which 
Horton’s firm was acting as agent. Under these circumstances, by what 
authority did Horton perform this act? Other than the showing of the 
letter of May 25, 1917, to Horton, nothing was done by Spinning to bring 
notice of the cancellation of said policy to the pla‘ntiff Lauman. The 
letter of June 1, 1917, was written and mailed by Horton & Son to, and 
rece'ved by, Lauman, as hereinbefore set forth. If we thought that Hor- 
ton & Son had authority to receive notice of cancellation, and to cancel 
the policy, then we doubtless should hold that the letter of the special 
agent to Spinning, of date May 25, 1917, and by Spinning shown to Hor- 
ton, was a sufficient notice of cancellation, regardless of Horton & Son’s 
letter of June 1, 1917, to plaintiff, just referred to. 

Appellant attempted to prove by the witness Spinning that, at the 
time Horton placed the word “Canceled” on the “daily,” he (Spinning) 
“believed that Horton or Horton & Son, had the right to receive notices 
of cancellation,” by asking him if “he thought and was of the opinion or 
belief that Horton & Son had the right to cancel the policy of insurance,” 
and also if he “believed that Horton & Son, or the Mr. Horton that ‘put 
that cancellation there,’ had authority to cancel that policy’—to all of 
which questions objections were interposed and by the court sustained. 
Error is predicated upon each of such rulings. 

The record shows that Spinning was employed as a bookkeeper by 
Horton & Son, and that he was conversant with the practice and custom 
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of the firm in the matter of the cancellation .of insurance policies—which 
was that in every case the assured was given notice of cancellat.on. In- 
deed, Mr. Horton himself corroborated Spinning in this regard, and goes 
somewhat further when he testifies: 

“Our custom was first to protect the assured in some other company, 
and to notify him by either sending him a new policy or advis‘ng him 
that we could not replace it, and request the return of the other Policy ; 
and when the other policy came back, or when the notice was duly given 
to him of the cancellation, then was te time that we stamped that ‘Can- 
celed’®” (Italics ours.) , ; 

Horton further testified that he ma‘ntained the foregoing practice 
in every instance. Under these circumstances Horton & Son were mere 
brokers, and, being such, were without authority to accept notice of 
cancellation. Farnum v. Phoenix Ins. Co., 83 Cal. 246, 23 Pac. 869, 17 
Am. St. Rep. 233. This record conta‘ns nothing which brings Horton & 
Son w'‘thin the purview of section 2300 of the Civil Code. “The fact that 
an agent was employed to place insurance does not make him an agent to 
cancel the’ policy on behalf of the owner of the property.” Cronenwett 
v. Iowa Underwriters, etc., 186 Pac. 824. 

It is contended by appellant that— 

“The facts proven conclusively show that Horton was the agent of 
plaintiff for the purpose of obtaining polic’es of insurance and to receive 
notices of and agree to cancellation of pol cies.” 

But with this we are not able to agree. When the plaint’ff Lauman 
was being cross-examined by defendant’s counsel he was asked the fol- 
lowing questions, and made the following answers: 

“Q. Did you tell him [Horton] to what amount to keep the insur- 
ance up? A. I asked h'm to place $1,000 in garment insurance. Q. You 
told him to keep it insured to the extent of $2,500. didn’t you? A. 
$1,500 on building and equipment and $1,000 garment insurance. Q. And 
you told him to keep you insured to that extent: A. Most assuredly, if 
he could; they cannot always keep it. They do it to the best of their 
ability, I presume, but policies are sometimes canceled, and it is hard to 
place insurance.” 

Standing alone, this might support the broad assertion of appellant: 
but, viewed in the light of the whole testimony, we do not feel at liberty 
to disturb the finding of the learned trial court that— 

“It is not true that on the 25th day of May, 1917, the defendant duly 
or regularly, or at all, notified the plaintiffs, or either of them, in writ- 
ing, or at all, that all liab‘lity under said policy of insurance on behalf of 
the defendant to said plaintiffs would cease and determine within five 
days after the receipt of such notice,” and “that it is not true that said, 
or any such, notice, was received by the plaintiffs, or either of them, on 
May 27, 1917, or at all.” 

The facts in the case of Ferrar v. Western Assurance Co., 30 Cal. 
App. 489, 159 Pac. 609, 611, to which our attention is called. were very 
different from those in the case at bar, in that in the case cited there 
was nothing to cause a conflict of ideas or opinion on the question of au- 
thority of the insurance agent to keep up the insurance, etc.. and the court 
there found that both the evidence and the “course of dealing” support- 
ted the conclusion there reached. In the instant case the evidence, taken 
as a whole, amply supports the finding of the trial court, and there is no 
“course of dealing” established, except that which is in direct conflict to 
the position taken by defendant, as we shall presently see. 

Under these conditions we fail to see any basis for the questions ob- 
jected to. There is absolutely nothing upon which Spinning could base 
an opinion which would justify a conclusion on his part that Horton, 
or Horton & Son, had authority to receive notice of cancellation for 
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plaintiff Lauman of any policy, except as provided by the terms of the 
policy and in accordance with the custom and practice of the office. In- 
deed, Horton’s act in reference to the policy here involved was a de- 
parture from that custom; and certainly there is nothing in this record 
which can be construed as a “course of dealing” to authorize such. The 
letter of June 1, 1917, referred to above, we think speaks in stentorian 
tones in support of plaintiff’s contention, and is a mute witness which, in 
our opinion, corroborates the evidence of both Horton and Spinning on 
this point. Especially does it point to the fact that on that date Horton 
& Son did not themselves believe that they had any authority to receive 
notice of cancellation or to cancel the policy, except by following the 
usual custom of the office and according to the terms of the policy. It 
must be obvious that had Horton & Son believed that the firm, or any 
member thereof, posessed such authority, there was no occasion whatever 
for the writing of that letter. 

Another significant fact in this case is that defendant nowhere in this 
record makes any attempt to show an express or direct statement or ac- 
tion by pla‘ntiff authorizing Horton, or Horton & Son, to accept notice 
of or to agree to a cancellation; and, as we have already seen, there is a 
complete absence of any evidence which would authorize the departure 
from the regular custom and practice of the office which was proven in 
this case. We think the court was correct on the rulings in question. 

The record further shows that Spinning, as regards the Concordia 
agency, was an independent operator, and that the firm of Horton & Son 
was acting as broker for him. As such brokers, Horton & Son had no 
authority, as we have seen, to issue or cancel any Concordia policy. Un- 
der such conditions, the mere act of placing the impression of a rubber 
stamp “Canceled” upon Spinning’s “daily” by Horton, as already refer- 
red to, was unavailing. As to both the Concordia company and plaintiff 
Lauman, Horton, in a legal sense, was a mere meddler or interloper. We 
have looked in vain for any evidence to prove the authority, ostensible or 
otherwise of Horton & Son to receive notice of cancellation or to. cancel 
any policy of insurance, particularly with respect to the policy in question. 
Admittedly, the only thing Spinning did was to show Horton the letter 
of May 25, 1917, to which we have already adverted. 

If we assume that Horton & Son was in fact Lauman’s agent, then 
we are confronted with the query: Was this letter which they mailed 
June 1, 1917, to Lauman a compliance with the terms of the policy as a 
notice of cancellation? Manifestly not. As we understand it, the rule 
is: 

“That an agency to procure insurance is ended when the policy is pro- 
cured and delivered to the principal, and the agent has no power after the 
policy is so delivered to consent to a cancellation, or to accept notice of 
an intended cancellation by the insurer, and evidence of a usage to give 
notice to a broker is inadmissible where the policy requires notice to the 
insured 14 R. C, L. § 189; Farnum v. Phoenix Ins. Co., supra. 

For these reasons it follows, we think, that Horton, or Horton & 
Son, were not the agents, or agents with authority, to receive notice of 
cancellation, and, no such notice having ever been given to plaintiff, that 
the policy was in full force and effect at the time of the fire. 

It further occurs to us that the defense in this action—the claim that 
the policy was canceled, and hence void at the time of the fire—is clearly 
the result of an afterthought. In view of the recognition by the special 
agent of the company of the existence and vitality of the policy in ques- 
tion, admitting, as he did, the company’s liability as to items 1 and 3 
thereof, we cannot escape this conclusion. Had the company considered 
the policy canceled, then it doubtless would have taken the position that 
there was nothing to negotiate, and denied all liability. This it dig not do. 
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[4] Appellant next urges that there was no testimony introduced as 
to the value, at the time of the fire, of the goods destroyed, and, as to a 
number of the claims presented to and pa.d or assumed by plaintiff, we 
think this is true. As to this the policy provides that— 


“The company will not be liable beyond the actual cash value of the 
interest of the insured in the property at the t.me of the loss or damage; 
nor exceeding what it would then cost the insured to repair or replace 
the same with material of like kind and character.” 

Some of the claims are so supported by the ev:dence of witnesses as 
to the articles lost, and the value, etc., of such articles at the time of the 
fire, but others are not in evidence at all, unless it be conceded that the 
schedule to which we have already referred be evidence of that fact. It 
is not so conceded by us. We quote the evidence which was offered by 
plaintiff in support of his contention in one case, and which is fairly il- 
lustrative of a number of cases of claims allowed, paid or assumed by 
him: 

“Q. I show you receipt for $85.00 signed R. L. Brown. Was he a 
customer of yours? A. Yes. Q. Did he make a claim on you? A. Yes. 
Q. Did you pay him $85? A. Yes.” ' 

It occurs to us that no discussion is necessary to convince any one 
that upon such showing the value of the articles referred to in the claims 
in question was not proven as of the time of the fire, or any other time. 
It is true the policy contains the following provision: 

“* * * And (provided the insured shall be lable by law for loss 
or damage thereto or shall have specifically assumed liability therefor) 
this insurance shall also cover merchandise held in trust or on commis- 
sion, or left for storage or repairs” 


—but we do not think that by virtue of this alone, without any showing 
of value, and notwithstanding the good faith of the insured in paying cer- 
tain of the claims so presented, and in assuming liability for the payment 
of others, the insured is entitled to recover under his policy in the absence 
of such proof. In our opinion, if it be conceded that, at the time the 
c.aims were presented by the various claimants to Lauman, the value of 
the various articles so claimed to have been destroyed in the fire was 
fixed, so far as plaintiffs are concerned, still such condition would not 
obviate the necessity of proving such value at the trial, otherwise the 
court would have no legal evidence to support its findings in that respect. 
Respondent insists that— 


“With very few exceptions Lauman did not pay any claim for the 
full amount thereof; the testimony shows that as a result of his inves- 
tigations, negotiations, and dealings the several claims were settled for 
less than their original amounts. This necessarily implies and imports 
negotiations and inquiries and investigations as to the value of the arti- 
cles lost, and consequently is evidence of value, if it does not absolutely 
establish the value of the several articles.” 


It is also contended by respondent that— 


“In addition to the testimony which has been set out in the foregoing 
pages, proofs of loss were received in evidence, sworn to and verified by 
Lauman, as to the corrections.of the value set opposite the various items. 
In addition. also, we have the uncontradicted testimony of Lauman that 
the data, and particularly the schedules of goods lost in the fire, were 
true correct, and correctly showed the sound value and loss.” 

Upon examination of the transcript we find the schedule referred to 
offered by defendant and received in evidence over plaintiffs’ objection. 
In the absence of evidence indicating otherwise, these “proofs” were 
offered by the defendant, and received by the court in support of defend- 
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ant’s defense, and not to support plaintiffs’ case; defendants having stat- 
ed that it was cross-examination as to the fact whether or not proof of 
loss was made. The schedule in question is “Defendant’s Exhibit A.“ 
For illustrative purposes, we set for the first line thereof only: 


“1 Suit White Williams $15.00” 
There are 28 other items designated in the same way. At the top of 
this sheet appears the following: 


“The following amounts were paid by the Imperial Dye House—Roy 
R. Lauman, Prop., for clothing destroyed by fire on June 5, 1917.” 

As a part of the same exhibit was another schedule, at the top of 
which appeared the following: 

“The following amounts were claimed from the Imperial Dye House, 
Roy R. Lauman, Prop., for clothing destroyed by fire June 5, 1917.” 

Below this are 27 items, the first of which is as follows: 

“1 3 piece tailored suit. 

1 overcoat 

1 lady‘s blue pleated dress—Mr. & Mrs. 
John H. Walsh 


On each of these schedules nothing appears to designate what the 
columns stand for, except as we may conjecture. Each of the sche- 
dules is sworn to by Lauman, but nothing is said in either of them as to 
value of any or all of the items referred to, at the time of the fire or at 
any other time. This we cons‘der essential. Lion Fire ins. Co. v. Starr, 
71 Tex. 733, 12 S. W. 45; Home Ins. Co. v. Bank, 888 Tenn. 369, 12 S. 
W. 915. While the w'tness Lauman was on the stand he testified on the 
matter now under consideration as follows: 


“Q. You have heretofore, and in response to the demands and re- 
quirements of the defendant company, furnished them certain data and 
information in the way of schedules, have you not? A. Yes. Q. In con- 
nection with your proofs of loss? A. Yes. Q. Iwill ask you if that in- 
formation, that data, and those schedules and proofs of loss, were true at 
the time you furnished them, according to your best knowledge, informa- 
tion, and belief. A. At the time they were furnished to the best of my 
knowledge and belief as correct.” 


So far as we have been able to discover and we have read practically 
all of the testimony, and not only alone that to which our attention has 
been called—there is not one word of evidence showing the value of any 
item to which we now refer. It is true there is evidence of value by the 
owners of some of the articles destroyed; but there is no evidence which 
will support the findings as to the full amount found by the court in favor 
of plaintiffs. Appellant cites, and correctly, too, we think, many items 
claimed which may have been included in the findings and judgment in 
reference to which there was no legal evidence as to the value thereof, 
either at or about the time of the loss, or at any time. On the other hand, 
respondents, in answer to this contention, cited many items where the 
proof was sufficient with respect thereto. This latter condition, however, 
does not overcome the want of such proof as to the items referred to by 
appellant. 


[5] The finding, in the case of item 2 of the policy is for a lump 
sum of $1,000, and we have no way of ascertaining what items went into 
its making, etc. The total amount of claims paid and assumed by Lau- 
man is, as we have seen, $1,326.59; and items, the evidence in reference 
to which we have examined and fail to find any value proven, bring 
the total considerably below the amount found by the trial court to be 
due plaintiffs. This court, having no authority to make findings, can 
only reverse the judgment. Our attention is called by respondents to 
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the following cases as supporting their contention that the proofs and 
schedules so introduced by defendant were proper evidence of value, 
viz»: Moore v. Protection Ins. Co., 29 Me. 97, 48 Am. Dec. 514; Cheever 
v. Scottish, etc. Ins. Co., 86 App. Div. 328, 83 N. Y. Supp. 730; Woold- 
ridge v. Ins. Co., 69 Mo. App. 413; Bini v. Smith, 36 App. Div. 463, 55 
N. Y. Supp. 842—but we consider none of these in point. 


The case of Moore v. Protection Ins. Co., it is contended, holds that 
proofs and schedules there offered and received were offered to show the 
cost and value of the articles therein set forth, and, having been received, 
that they constituted legal evidence of such value. We do not under- 
stand this to be the holding of that case. There the question at issue 
was, not the value of the goods, etc., destroyed by fire, but whether 
the plaintiff was guilty of fraudulent conduct and false swearing. All 
books of account, invoices, etc., as well as the goods for which payment 
was sought under the policy, were destroyed by the fire. In his pre- 
liminary proofs the plaintiff there had estimated the value of the goods 
so destroyed at $2,800. After trial the jury found for plaintiff in the 
sum of $1,853. The defendant company in that case relied upon such 
verdict as proof of its contention of false swearing on the part of plain- 
tiff therein. The court held, contrary to defendant’s contention, that the 
estimate of the value of the goods in the store at the time of their 
destruction was only a matter of judgment on the part of plaintiff, and 
that his judgment of the value of the property lost—which, to all intents 
and purposes, was what the preliminary proofs and schedules amounted 
to—might properly be considered with all the other evidence upon the 
same question. It is true that this defense was urged by defendant here; 
but that is not the question which we are now considering. 

In the case of Cheever v. Scottish, etc., Ins. Co. the lists referred to 
showed, among other things, the place of purchase, the purchase price 
and a statement of the time the articles had been used, as a basis for dis- 
counting the figures, and the witness in that case testified that she be- 
lieved that 25 per cent. discount, on an average, would give the cash value 
of the articles at the time of the fire. Not even one of these elements 
is to be found in many of the items found in the proofs and schedules 
or the testimony of any of the witnesses who testified with regard to the 
cia:ms now under discussion. According to the case under cons:deration, 
the holding was that the lists referred to “were not evidence that the 
things were in fact there, but when she testified that the lists were cor- 
rect at the time she made them, and that the articles were actually in the 
hotel at the time, it was not error to admit the lists as having been testi- 
fied to by her, and the facts given in connection with these lists formed 
the basis for the jury in estimating the value of the property destroyed.” 

In the case of Wooldridge v. Ins. Co., Mrs. Wooldridge was the only 
witness who testified as to the value of the property consumed by the 
fire. The court there says: 


“She was unable to call to memory all of the articles or their value 
that were burned, but she constantly referred to the formal proofs of 
loss as containing a correct list and the true value of the articles lost 
by the fire. Those proofs were before the court and jury, and the de- 
fendant, under the circumstances, had the opportunity and the right to 
cross-examine her on these values, as shown by the proofs of loss, if it 
had so desired. We are not able to say that there was a lack of proof 
on this point.” 

In the case of Bini v. Smith, the court did not hold that the intro- 
duction of proofs of loss without other evidence was sufficient to prove 
value, but, on the contrary, said: 
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“They are not evidence for that purpose, and we do not understand 
that the appellant makes any such claim, or that the proofs of loss were 
introduced for that purpose.” 

There was in that case evidence that the building had cost more than 
$7,000, and that the household furniture had cost $639. What the court 
did hold there was that the cost of the property is some evidence of its 
value. The defense at the trial in that case was that the policy was is- 
sued without authority of the defendant, and without considertion— 
that is, payment of premium—and that about four months after its 
issue it was duly canceled in accordance with its terms. The policy 
required the assured, in case of fire, to furnish the underwriters, 
as part of the proofs of loss, a statement ‘of the “quantity and 
cost of each article’ and the “cash value of each item”; and there 
was evidence that the proofs of loss had been duly furnished, but were 
returned by the company solely upon the ground that the premium had 
not been pad, and that the policy had been canceled for that reason. Un- 
der these conditions the court held that “such specific objection waived all 
other objections to the proofs of loss.’ The recitals contained in the 
proofs of loss being supported by the testimony of the witness above re- 
ferred to, as to the value of the building and household furniture, and 
in view of the further fact that the proofs of loss were received in evi- 
dence without objection, the court held that the proofs were competent, 
“not to afford poof of cost or value, but to refresh the memory of the 
witness, and the receipt in evidence of the proofs of loss was practically 
equivalent to an answer that the cost was the amount stated in them.” 
(Italics ours.) There is nothing like this in the reference to the items 
now under considerat.on in the case at bar. 

Th’s being true, we are unable to agree with respondents in their said 
content.on. These proofs of loss were therefore properly received as evi- 
dence, for the reason and purpose already stated, but for nothing else. 
They do not purport to show the value of any of the items now under 
consideration. 

[6] We may also add that— 

“The preliminary proofs of loss are never admissible at the trial as 
evidence of the fact of loss, or the amount thereof.’ Home Ins. Co. 
v. Bank, supra; Mutual Life Ins. Co. v. Stibbe. 46 Md. 302; Breckinridge 
v. Ins. Co., 87 Mo. 62; Hiles v. Ins. Co., 65 Wis. 585, 27 N. W. 348, 56 
Am. Rep. 637. 

What we have said, of course, does not apply to items 1 and 3 of the 
policy, for the reason, as we have already seen, that these were admitted 
by the company. Only for the insufficiency of the evidence to support 
the second item of the policy, the judgment would be sustained. 

No other point urged need be considered. 

Judgment reversed. 

We concur: Finlayson, P. J.: Weller, J. 
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AMERICAN INS. CO. OF NEWARK, N. J., v. PAGGETT. 
(No: 10365.) 


(Appellate Court of Indiana. Oct. 15, 1920.) 
128 Northeastern Reporter, 468. 


1. INSURANCE — EVIDENCE HELD TO PROVE OVERSTATE- 
MENT OF VALUE OF GOODS DESTROYED IN PROOFS OF 
LOSS. 


In action on fire policy providing for forfeiture on the false swearing 
by insured in his proofs of loss, evidence held to prove that insured in 
proofs of loss knowingly overstated value of goods destroyed. 


(For other cases. sce Insurance, Dec. Dig. § 665[3].) 


6. INSURANCE — ATTORNEY’S FEES ON FAILURE TO NAME 
APPRAISERS NOT ALLOWED WHERE ALL LIABILITY 
DENIED. 


Burns’ Ann. St. 1914, § 4622g, providing for the allowance of a rea- 
sonable amount for attorney’s fees on insurer’s failure to appoint ap- 
praisers to ascerta:n the loss, is not applicable where all liability under 
the policy is denied, but is applicable only where there is a dispute as to 
the extent of the loss sustained. 


(For other cases, see Insurance, Dec. Dig. § 675.) 


7. INSURANCE — INSURER NOT REQUIRED TO REPAY PRE- 
MIUM TO DEFEND FOR FRAUD. 


Insurer was not required to tender back to insured the premium 
which he had paid in order to defend on the ground of fraud in swearing 
falsely as to value of property destroyed, in proofs of loss. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


Appeal from Circuit Court, Owen County; Robert W. Miers, Judge. 
Action by Ezekiel Paggett against the American Insurance Company 


of Newark, N. J. Judgment for ‘plaintiff, and defendant appeals. Re- 
versed, with directions. 


Bomberger, Peters & Morthland, of Hammond, for appellant. 


Hubert Hickam, of Indianapolis, and Hickam & Hickam, of Spencer, 
for appellee. 


McMauan, C. J. Action by appellee on a fire insurance policy. From 
a judgment in favor of appellee appellant prosecuted this appeal, and for 
= assigns the action of the court in overruling its motion for a new 
trial. 

The first contention of appellant is that the verdict is not sustained 
by sufficient evidence. The policy sued on provides that any fraud, or at- 
tempt at fraud, or false swearing on the part of the insured, either iri his 
proofs of loss or otherwise, shall cause a forfeiture of all claims under 
said policy. 

The property covered by the policy and destroyed by the fire was 
household goods; the only article of any particular value being a piano, 
which cost $325 about three months before the fire. In appellee’s verified 
proof of loss he itemized the property destroyed, and fixed the value of 
each item; the aggregate value being therein given at $786.78. Later, in 
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accordance with the terms of the policy, he was examined under oath 
concerning the property destroyed, and its value. He also testified as a 
witness on the trial. 

[1] Appellant contends that the appellee in his proof of loss and in 
his examination before trial and at the trial, attempted to perpetrate a 
fraud upon it, and was guilty of false swearing, in that he willfully and 
falsely stated under oath the value and cost of certain property destroyed, 
the particular items about which it is claimed that appellee so stated be- 
ing six dining room chairs, which appellee stated were worth $9.50, and 
that he paid that amount for them; two rocking chairs, one of which he 
says cost $8.65, and the other $6.15; one 9x12 rug, for which he said he 
paid $16.75; and one dresser for which he said he paid $29.65. This 
dresser was purchased from Harris Bros. and other items mentioned 
were purchased from the Hartman Furniture Company. Both of these 
companies were mail order houses doing business at Chicago, Ill. Ap- 
pelle testified positively, both before and at the trial, that these articles 
were of the value so stated, and that he so fixed the values for the rea- 
son that each of them cost him the amount stated, and at the time of the 
fire they were worth what he paid for them; that he knew what he paid 
for each item, and could not be mistaken as to the cost. Appellant pro- 
duced and introduced in evidence appellee’s written order, which he sent 
to Hartman Furniture Company, “in which he ordered four dining room 
chairs, each costing 93 cents; two rocking chairs costing $3.95 each, and 
one Washburn rug 9x12, costing $5.15, aggregating $16.77. The records 
of the Hartman Furniture Company, show in the receipt and shipment, and 
cost of these items, and the bill of lading issued by the railroad, show- 
ing therein receipt and shipment, were introduced in evidence. Appellee’s 
written order to Harris Bros. for the dresser was introduced in evidence, 
showing the cost to be $10.70. A letter from appellee to Harris Bros., 
written to them a month after the order was written, was introduced in 
evidence, and refers to the dresser, and states that the price of the same 
was $10.70. The records of Harris Bros. showing shipment of the 
dresser, the price, $10.70, and the bill of lading issued by the railroad 
for the same, were also introduced in evidence. This written evidence 
made at the time the articles mentioned were purchased, before any con- 
troversy arose as to their value, and at a time when there was no in- 
ducement to falsify, we are constrained to say, conclusively shows that, 
instead of appellee purchasing six dining room chairs costing $9.50, he 
purchased four at a cost of $3.72; two rocking chairs bearing the same 
factory and catalogue number, each costing $3.95, instead of $8.65 and 
$6.15: one 9x12 rug, costing $5.15, instead of $15.75; and one dresser 
costing $10.70, instead of $29.65. This dresser was purchased on the 
installment plan, $2.50 being paid at the time it was ordered in February, 
1917, the last payment of $1 was made October 17, 1917, six weeks after 
the proofs of loss were made, and less than one week after his examina- 
tion under oath. We thus have appellees written order for the dresser 
dated January 5, 1917, his letter of February 16, 1917, wherein he said the 
cost of the same was $10.70. Payments were made from time to time, 
and on October 17, 1917, he made the final payment, yet, in his proof of 
loss dated September 5. 1917, he says the dresser is worth $29.65. In his 
examjnation taken October 11, he makes oath that it is worth $29.65, 
because that is what he paid for it, and again on the trial of the case we 
find him again stating under oath that its value is the same because it 
cost him that amount. He is positive in his statements, and emphasizes 
it by saying that he cannot be mistaken, because he sent Harris Bros. a 
a check for that amount, notwithstanding his written order, wherein he 
says he sent $2.50. After the introduction of all this evidence, after ap- 
pellee had seen his written orders and letters, wherein he over his own 





Fire, &c.] American Ins, Co. v. Paggett. 681 


signature conclusively fixes the cost of the items, he takes the witness 
stand in rebuttal, but makes no attempt to deny this evidence, makes no 
attempt to explain his oral statement, or admitting his error, on the 
ground of forgetfulness. It would thus appear that even after his at- 
tention had been called to his written orders and letters, and refreshing 
his recollection thereby, he by his silence reaffirmed his former untruthful 
statements and testimony as to the cost, when he must have known to a 
certainty that his testimony on this subject was absolutely false. The 
larger part of his household furniture was purchased from his mother 
and sister, and in view of this evidence we are justified in assuming that 
the values placed upon it are as fictitious and excessive as the values 
placed upon the articles purchased from Harris Bros. and the Hartman 
Furniture Company. This is not a case like Sisk v. American, etc., Ins. 
Co., 95 Mo. App. 695, 69 S. W. 687, cited by appellee, where it is said 
that the plaintiff “had a better knowledge of the quantity and value of 
the goods than any one else could have.” There the owners gave. their 
estimates of the value; no better proof was there available; the defendant 
in that case offered no evidence whatever, and. as said by the court: 


“There is not a-ray of testimony anywhere to. be found in the record 
that intimates that the loss was not an honest one, * * * or that the 
goods were of a less value than that placed upon them by the plaintiffs.” 


The instant case is not one, as appellee would have us hold, where he 
innocently misstated the value of his property. It is a case where he 
knowingly and intentionally misstated material facts bearing upon the 
value of the property destroyed. The jury by their verdict found that 
the value of the property destroyed was $450. According to the undisput- 
ed testimony of appellee, if believed, the value of this property, not in- 
cluding the above-mentioned items, was $716.88, and appellee was entitled 
to a verdict for the face value of his policy, $600. Accepting the value 
of the piano as $325, as testified to by appellee, and about which there 
is little or no dispute, we find that the jury allowed appellee $125 as being 
the value of the property destroyed, when its value as testified to by ap- 
pellee was $461.78. ; 


[2, 3] While we do not reverse this case upon the evidence, we have 
felt constrained to enter into a discussion of the evidence, in order that 
the trial judge, in event that the case is again tried, may be impressed 
with the necessity of performing his whole duty, and not permit a verdict 
to stand where supported by such evidence as supports the verdict now 
under consideration. This is a case, if there ever was one, where the 
trial judge should without hesitation have set aside the verdict and granted 
a new trial. This is a responsibility he cannot shift. A failure on his 
part to do his duty in this regard cannot be corrected by this court on 
appeal. 

Appellant contends that the court erred in admitting in evidence a 
letter written by, appellee’s attorneys to appellant and dated August 29, 
1917. No part of this letter should have been admitted in evidence. With- 
out setting it out, it is sufficient to say that it was highly prejudicial to 
rights of appellant, and that its introduction in evidence was reversible 
error. 


[4] The next contention is that the court erred in refusing to give 
instruction 18, tendered by appellant. This instruction was to the effect 
that the testimony of a disinterested witness, supported by written evi- 
dence made at a time when there was no occasion to distort the truth, 
and that the jury “cannot lightly brush aside such testimony,” unless it 
has been met with evidence of equally convincing force. As suggested 
by appellee, we think the expression, telling the jury that it “cannot lightly 
brush aside such testimony, invaded the province of the jury. There was 
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no error in the action of the court in refusing to give the same. This ob- 
jection, however, would have been cured if it had told the jury that it 
should not instead of could not, lightly brush it aside: 

[5] Writings made by a party in the course of a business trans- 
action, at the time the events are transpiring, are much more satisfactory 
evidence than the oral statements of a party after a-controversy has 
arisen, and after the party has become biased, heated, and excited by that 
controversy. Foster v. Ohio-Colorado, etc., Co. (C. C.) 17 Fed. 130. In 
Whitaker v. Parker, 42 Iowa, 585, it was held that the court may properly 
inform the jury that a writing is entitled to more weight than statements 
founded merely on memory. A similar instruction was approved in 
Anderson v. Tribble, 66 Ga. 584. Some memories are like sieves, and 
as said by the court in Miller v. Cotten, 5 Ga. 341, 349: 

“I would sooner trust the smallest slip of paper for truth, than the 
strongest and most retentive memory ever bestowed on mortal man.” 

[6] Complaint is made of instruction 7, wherein the court instructed 
the jury that section 4622g, Burns 1914, was applicable, and in the event 
the jury found for appellee, they should add thereto a reasonable amount 
for attorney fees. Where policies require preliminary proofs of loss, 
this statute makes certain provisions as to such proofs, and further pro- 
vides that if, after the same shall be made. there is a failure to agree on 
the amount of damage, e‘ther party may demand an appraisement. After 
setting out the procedure in the appraisement, the statute provides that: 

“Should there be a failure to select such umpire in the time herein 
fixed, or should there be a failure to agree on the loss sustained by the 
insured within the time herein expressed, then two other * * * dis- 
interested appraisers shall be named within the time and manner as the 
first appraisers, who shall proceed in the same manner as the first-named 
appraisers, to estimate the loss of the insured and selection of the um- 
pire, and upon failure to select such second umpire, within the time here- 
in specfied, the insured shall have a right to institute suit to recover any 
loss sustained under such policy, with reasonable attorney’s fees * * * ” 


This section is not applicable to a case like this, where all liability 
under the policy is denied. The right to recover attorney fees is confer- 
red only in a case where liability is not wholly denied, and where, after 
preliminary proofs of loss and demand for an appraisement, the selection 
of appraisers, and their failure to agree, the selection of a second set of 
appraisers and their disagreement, there is a failure of the second set of 
appraisers to select a second umpire within the time prescribed. Spring- 
field, etc., Ins. Co. v. Fields, 185 Ind. 230, 113 N. E. 756. The appellee 
was not under the facts entitled to recover attorney’s fees, and the giving 
of said instruction was error. 

[7] Instruction 15, tendered by appellant to the effect that appellant 
was not required to tender back to appellee the premium he had paid in 
order to defend on the ground of fraud, was a proper ,instruction and 
should have been given. Its refusal was error. We have examined all 
the other instructions tendered and refused of which complaint is made, 
and are of the opinion that they were sufficiently covered by the instruc- 
tions given. 

Judgment reversed, with directions to grant a new trial, and for fur- 
ther proceedings not inconsistent with this opinion. 


DausMAN, J., concurs in so far as the opinion relates to the admission 
of evidence, the giving and refusal to give instructions. 
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WHITE v. HOME MUT. INS. ASS’N OF IOWA. (No. 33387.) 
(Supreme Court of Iowa. Oct. 19, 1920.) 
* 179 Northwestern Reporter, 315. 


1. INSURANCE—MISTAKE IN APPLICATION AS TO NUMBER 
OF INSURED AUTOMOBILE NO DEFENSE. 


It is no defense to recovery on a policy insuring an automobile that 
the license number was incorrectly stated in the application, where the 
automobile destroyed answered the rest of the description in the appli- 
cation, was the only automobile owned by the applicant, and was the one 
intended to be covered by the policy, so that error, if any, in reforming 
the policy by inserting the correct number, was not prejudicial to in- 
surer. 


(For other cases, see Insurance, Dec. Dig. § 280.) 


3. INSURANCE—MISSTATEMENT AS TO PROPERTY TRADED 
FOR INSURED AUTOMOBILE HELD NOT FRAUDULENT. 


A statement in an application for automobile insurance that applicant 
gave a Ford car and cash for the automobile was not shown to be fraud- 
ulent by evidence that the Ford car and cash were traded for another car, 
which in turn was traded with additional cash for the car insured. 


(For other cases, see Insurance, Dec. Dig. § 280.) 


4. INSURANCE—LEAN-TO IN WHICH INSURED AUTOMOBILE 
WAS KEPT IS “GARAGE.” 


A lean-to connected with a barn in which an insured automobile was 
generally kept with a carriage is a private garage within the meaning of 
the application for the insurance policy, since “garage” is a place where a 
motor vehicle is housed and cared for. and the fact that it was con- 
nected with another building, and was not constructed for the storage of 
an automobile does not destroy its character as a garage. 

(For other cases, see Insurance, Dec. Dig. § 274.) 


(For other definitions, see Words and Phrases, Second Series, Gar- 
age. ) 


5. INSURANCE — MISDESCRIPTION OF PLACE OF STORAGE 

KNOWN TO AGENT NO DEFENSE TO POLICY. 

An insurance company cannot defend against an action on a policy 
insuring an automobile on the ground that the car was not kept in a priv- 
ate garage as stated in the application, where the owner correctly in- 
formed the agent, when he s‘gned the application, of the place, where the 
car would be kept, and the policy was issued with such knowledge. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

6. INSURANCE -— NEGLIGENCE OF OWNER NO DEFENSE TO 

FIRE INSURANCE POLICY. 


It is no defense to an action on a policy insuring an automobile 
which was destroyed by fire that the owner was negligent. 


(For other cases, see Insurance, Dec. Dig. § 428.) 


Appeal from District Court, Lucas County; F. M. Hunter, Judge. 


_ Action on a policy of insurance for loss of an automobile resulted 
in a decree as prayed. The defendant appeals. Affirmed. 





684 - Insurance Law Journal, Vol. 56. [Dec., 1920. 


Holly & Holly, of Des Moines, for appellant. 
William Collinson and J. D. Threlkeld, both of Chariton, for appellee. 


Lapp, J: The defendant, a mutual insurance company, issued its pol- 
icy January 9, 1917, covering an automobile described as—e 
“made by Velie Co.; year, 1914; No. of cylinders, 4; car No. 17217; 
model, - horse power, 25. How equipped: Fully. Car is usually 
kept in a private garage on lot —, block —, in addition to 
or on quarter section, township 71, range 21, in Benson town- 
ship, Lucas county, Iowa. Kind of work for which car is used, family 
car. Is the car new or second hand, 2 years old. Amount paid for car, 
including equipment $800. Year of purchase, 1916. Month, October. 
Was the consideration cash or trade? Both. If trade, describe fully 
what was given in exchange. Ford car and cash consideration.” 

The automobile was, in fact, kept in a lean-to to the insured’s barn, 
and was burned with the barn February 10th following the issuance of 
the policy. Proofs of loss were furnished, but the company refused 
payment of the loss, on the ground that the car destroyed was not the 
insured. Suit was begun, praying that the policy be reformed by cor- 
recting the number thereof and that judgment be entered for the in- 
demnity stipulated. 

{1] I. The evidence disclosed that, when the application was signed 
by the insured, the number of the automobile was not inserted therein, 
as he did not remember it. He and the agent arranged that this should 
be done by the latter later on, and on the morning following the insured 
notified the agent, on information furnished by his son, that the number 
was 17217, and this number was written in the application by the agent. 
It was discovered after the loss, though before the petition was filed, 
that this number was not that of the license plate furnished by the secre- 
tary of state, and plaintiff amended his petition by alleging the facts, and 
praying that the contract be reformed by correcting the number, so as to 
read 19253. Reformation was decreed as prayed, and it is said not to 
have been warranted by record. Were this to be conceded, it does not 
follow that recovery, should have been denied, for reformation of the 
instrument was unnecessary. The number of the automobile was inserted 
merely for the purpose of identification. The insurance was intended to 
be and was of the automob'le; not the number plate. It was the car in- 
sured quite as certainly if fully identified, without resort to the number. 
There was such ident.fication, for the evidence, without conflict, showed 
that the automobile burned met the description contained in the policy 
in all other respects, was the only automobile owned by the insured, and 
was the one intended to be covered by the policy. When the insured prop- 
erty can be so identified, there is no occasion for correcting the descrip- 
tion contained in the policy covering personal property. Many courts of 
respectable authority hold that reformation of the description of realty, in 
event of mistake therein, is unnecessaary, where the buildings insured are - 
identified by extrinsic evidence. State Ins. Co. v. Schreck, 27 Neb. 527, 43 
N. W. 340. 6 L. R. A. 524, 20 Am. St. Rep. 696; Kansas Farmers’ Fire 
Ins. Co. v. Saindon, 52 Kan. 486, 35 Pac. 15, 39 Am. St. Rep. 356. 

[2] Moreover, the description by number was ambiguous, for it 
was shown to have a serial number given it at the factory and that of the 
license plate, and no indication was made as to which was intended in the 
application or policy. In these circumstances extrinsic evidence was 
rightly resorted to, to show what was intended. Eggleston v. Council 
Bluffs Ins. Co., 65 Iowa, 308, 21 N. W. 652. And, as the automobile 
burned was shown to have been covered by the policy, there was no error 
at this point. 
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II. The company interposed the defenses: (1) That it was in- 
duced to issue the policy by fraudulent representations: (2) that the 
automobile was not kept in a garage as represented; (3) that the value of 
the car did not exceed $100, though represented to be worth $800; and 
(4) a general denial. 

[3] The petition alleged fraud, in that the application for insurance 
represented that the car insured was obtained by exchanging a Ford 
automobile and money therefor, whereas in fact the Ford car, with cash, 
was first exchanged for a Crow Elkhart automobile, and the latter, with 
boot money, traded for the one insured. Poss‘bly the son of the insured, 
who did the trading, found it necessary, in order to substitute the Velie 
automobile for the Ford car, to first exchange the Crow Elkhart car, 
and then for that in question. The answer may have been made on this 
theory. Whether so or not, the record contains nothing tending to show 
a dishonest motive, or that the insurer was misled by the inaccuracy of 
the answer. The court rightly denied the charge-of fraud. 

[4] III. The application recited that the automobile was “usually 
kept in a private garage.” The evidence disclosed that he kept it in a 
shed or lean-to on his barn, and it is argued that this was not a garage. 
The definition of the word, found in Webster’s Dictionry, is “a. place for 
housing automobiles.” 


The Century Dict’onary says it means “a station at which motor cars 
can be sheltered, stored, repaired, cleaned, and made ready for use; also 
a place for private storage for a motorcar, a stable for motorcars.” In 
the addenda to the Standard Dictionary, it is defined as “a building, as a 
stable or shed, for the storage of automobiles and other horseless 
vehicles.” As remarked in Diocese of Trenton v: Toman, 74 N. J. Eq. 
702, 70 Atl. 606: 


“These garages occupy the same relation to automobiles that stables 
do to horses.” 


But the word “garage” is not to be regarded as synonymous with 
“stable,” nor is a clause in a contract prohibiting the erection of a “stable” 
to be held breached by the construct’on of a garage thereon. Riverbank 
Imp. Co. v. Bancroft, 209 Mass. 217, 95 N. E. 216, 34 L. R. A. (N. S.) 730, 
Ann. Cas. 1912B, 450: Babbit on Automobiles, § 628; Smith v. O’Brien, 46 
Misc. Rep. 325, 94 N. Y. Supp. 673. The word “garage” was recently 
appropriated from the French language, there meaning keeping under 
cover, or a place for keeping, and, as employed in English, is accurately 
defined by Webster’s Dictionary, substantia'ly like that of the Century 
Dictionary, as “a place where a motor vehicle is housed and cared for.” 
To be such, the place need not be apart from other bu'ldings, though that 
may be the more common and appropriate way. If the “place” be in a 
“lean-to” attached to another building, as a barn or corncrib constructed 
for the purpose, or, having been erected. is set apart for the housing 
of the automobile, it is none the less a “garage,” within the meaning of 
that word in either language. In French the word has reference to the 
place of keeping wagons and other vehicles of transportation, as well 
as automobiles; but in English it appears to have been restricted to 
motor vehicles. 

[5] The automobile in question was kept in the front end of a lean- 
to 16 feet wide and 26 feet long, attached to plaintiff’s barn. By its side 
was kept a buggy, and fence or partition back of it, to separate the vehi- 
cles from the stock. As to the automobile, this was a “private garage,” 
within the meaning of that expression found in the application. More 
over, the insurer was advised as to the kind of place in which the auto- 
mobile was being kept. Plaintiff testified that he told the agent, who fil- 
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led out the blanks in the application, that the automobile was kept in “a 
shed that joined onto the barn,” and the agent’s memory was that the 
applicant “said the car was usually kept in a shed, I think he termed it, 
near the barn.” Apparently the agent was not certain of the precise 
words used, and, as the plaintiff's version harmonizes with the facts and 
is the more probable, we are inclined to the conclusion that the insured 
told the agent that the car was kept in a shed that joined onto the barn. 
If so, the company, having accepted the premium and issued the policy 
with knowledge of the place where the automobile was kept, must be 
deemed to have waived any misstatement with reference to its locality. 
See Key v. Insurance Co., 77 Iowa, 174, 41 N. W. 614, and other like 
cases too numerous for citation. 

[6] The defenses interposed are without merit. The evidence left 
no doubt as to the identity of the automobile insured, nor was it such as 
to warrant any other conclusion than that the loss was through no fault 
of the insured. The proof failed to show excessive valuation, or any 
bad faith on the part of the insured. If he were negligent, that would 
not constitute a defense. Nash v. American Ins. Co., 174 N. W. 378. 
The’ inspector of defendant seems to have been oversusceptible to sus- 
Picions and inclined to “see things.” We are satisfied that he erred in 
concluding that the automobile was equipped with six, instead of four, 
cylinders; that the serial number was on the right side of the engine, 
instead of the left side; that the number was 94402, instead of 94A02, 
found on the left side of the engine; that number had been chiseled off 
either side; and in saying that the insured had told him he obtained the 
automobile from a person in Illinois, instead, as was conclusively proven, 
from one Mercer, living at or near Chariton. Likely these mistakes led 
to the interposition of defenses unsupported by the evidence. 

The decree of the district court is affirmed. 
Weaver, C. J., and Stevens and Arthur JJ., concur. 


—-— _ -_-- eq ——-———- 


HARTFORD FIRE INS. CO. v. GOLDEN et At. 


(Court of Appeals of Kentucky. June 11, 1920. Rehearing Denied 
Sept. 21, 1920.) 


224 Southwestern Reporter, 177. 


1. INSURANCE—ASSIGNMENT BY INSURED WITH INSURER'S 
CONSENT CREATES NEW CONTRACT. 
The assignment of an insurance policy by insured with the consent 

of the insurer creates a new contract, identical with the one assigned, be- 

tween the insurer and the assignee. 


(For other cases, see Insurance, Dec. Dig. § 213.) 


2. INSURANCE — FAILURE TO DISCLOSE MATERIAL FACT 
FRAUDULENT WHEN ORDINARY MAN WOULD KNOW IT 
TO BE “MATERIAL TO RISK.” 

; ‘A fact is “material to the risk“ when it is such that the insurer acting 

in accordance with the usual custom of insurance companies would not 

have issued the policy had he known it, and failure to disclose a material 
fact is fraudulent when insured knows it, or an ordinarily prudent per- 
son would know it, to be material to the risk. 


(For other cases, see Insurance, Dec Dig § 255, 256[2].) 






















Fire, &c. ] Hartford Fire Ins. Co. v. Golden. 687 


3. INSURANCE—ANSWER MUST SHOW KNOWLEDGE OF MaA- 
TERIAL FACT CONCEALED. 
An answer, setting up as a defense to recovery on an insurance pol- 
icy the fraudulent concealment of a fact material to the risk, is demurra- 
ble if it fa‘ls to allege that an ordinarily prudent person in the situation 
of insured would have known it to be material. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 








Appeal from Circuit Court, Pulaski County. 


Suit by John Golden and others against the Hartford Fire Insurance 
Company. Judgment for pla‘ntiffs, and defendant appeals. Affirmed. 

















Ben V. Smith & Son, of Somerset, for appellant. 
O. H. Waddle & Son and V. P. Smith, all of Somerset, for appellees. 






Ciay, C. John Golden, owned a dwelling house in Burnside, whicli 
he sold to E. T. Simpson, who paid a port’o1 of the purchase money in ' 
cash and executed notes for the balance, secured by a lien on the property. i 
On July 28, 1917, the Hartford Fire Insurance Company issued to 
Simpson a policy insuring the property in the sum of $1.400. To protect i 
the interest of Golden, a loss clause was attached, making the policy i 
payable to Golden as his interest might appear. The notes for the defer- 
red purchase money were transferred by Golden to others, who brought 
suit to enforce the vendor’s l'en. The property was sold, and Golden be- 
came the purchaser and executed bond with J. H. Gibson as surety. On 
the day of the sale, Simpson, with the written consent of the company’s 
agent, ass gned the policy to Golden, and a loss clause was attached mak- 
ing the loss payable to Gibson. About a week after the property was 
purchased by Golden, it was destroyed by fire. This suit was brought by 
Golden, Simpson, and Gibson to recover on the policy. On final hearing 
judgment was rendered in favor of the plaintiffs, and the company ap- 
peals. 

The only error rel’ed on for reversal is the action of the court in sus- 
taining the demurrer to the amended answer, which is as follows: i 



























“Comes defendant, and in compliance with the order of the court to 
make its answer more definite and certain, amends first paragraph of 
answer, states that after the execution of the policy sued upon to E. T. 
Simpson, and while same was in full force and effect, but before the 
judicial sale on March 18, 1918, and assignment of the rights, title and 
interests of said E. T. Simpson to John Golden, on March 19, 1918, as 
alleged in plaintiff’s petition, that said Golden with the fraudulent and 
wicked purpose of. collecting the insurance on this policy d'd on diverse 
and numerous times and occas ons, the exact dates of which defendant is 
not informed, wickedly, fraudulently and wrongfully urged the said E. 
T. Simpson to burn the property insured by said policy, and informed the 
said Simpson that if he would consent to the burning of said property 
that he would arrange to have the building burned, and that the said 
Simpson refused to tonsent to same, or to aid or be a party to the act or 
deed; that it was induced to make and consent to the ass‘gnment of the 
rights, ttle and interests in said policy to John Golden on March 19, 
1919, and the assignment of John Golden to Joe H. Gibson, on March 20, 
1918, by the willful, deliberate and fraudulent concealment of said facts, 
all of which were material to the risk herein, by the said E. T. Simpson 
and John Golden, which facts were not known to the defendant, and but 
for which concealment the assignment by E. T. Simpson to John Golden 
Vol. LVI—45. 
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on March 18, 1918, and John Golden to Joe H. Gibson on March 20, 1918, 
would not have been consented to by defendant, and said policy would 
have been canceled on the date of the judicial sale; that said facts and 
each of them were so concealed from this defendant by the said E. T. 
Simpson and John Golden, willfully, wrongfully and fraudulently for 
the purpose of deceiving and mislead'ng this defendant and procuring 
the assignments referred to, in plaintiff’s action.” 


It w'll be observed that the amended answer presents the defense 
that Golden urged Simpson to burn the property, and informed Simpson 
that, if Simpson would consent to the burning of the property, he would 
arrange to have the building burned, and that these facts were fraudulent- 
ly concealed from the agent, who consented to the assignment of the pol- 
icy from Simpson to Golden, and. if the facts had been known by the 
agent, he would not have consented to the assignment. In support of the 
position that the allegations make out a case of fraudulent concealment, 
the argument is as follows: Because of the peculiar character of the 
contract of insurance, each party thereto must, to a large extent, re- 
ly upon the other. Hence there arises an obligation on the part of each 
to state to the other a'l facts material to the risk, and to make those state- 
ments correspond with the facts—to tell the whole truth and nothing but 
the truth—on pain of making the contract voidable at the option of the 
other party. Vance on Insurance, pp. 250, 251. 

[1] It. may be conceded that, where a contract of insurance is assign- 
ed by the insured with the consent of the insurer, a new contract is 
created identical in terms with the one assigned between the insurer and 
the assionee. Niagara Fire Insurance Co. v. Layne, 162 Ky. 665, 172 
S. W. 1090. 

[2] To avoid an insurance policy on the ground of concealment, 
must appear that the fact relied on was material to the risk, and that i 
was intentionally and fradulently concealed by the insured. A fact i 
material to the risk when it is such that the insurer, acting in accord- 
ance with the usual custom or practice of insurance companies, would not 
have issued the policy had he known of it. Failure to disclose a fact 
material to the risk is fraudulent when the insured knows of it, and it is 
such that an ordinarily prudent person would know it to be material to 
the risk. Niagara Fire Ins. Co. v. Layne, supra. Here, the assignor had 
parted with all title to the property insured, and it is not perceived upon 
what theory it can be said that he was in any sense gu'‘lty of fraudulent 
concealment. It may be doubted if the doctrine of fraudulent conceal- 
ment goes to the extent of requiring the assignee of a policy to expose 
his own moral delinquency as shown by his remarks in reference to the 
burning of the property. If such were the rule, then, in every case where 
a policy was issued or assigned, the company. though making no in- 
quiries in regard to the character of the insured, or assignee. could de- 
feat the policy by showing that it would not have issued it had it known 
that the ‘nsured was a rascal. 

[3] Be this as it may, however, it seems to us that the allegations of 
the amended answer are not sufficient. In order to fhake out a case of 
fraudulent concealment, it should have alleged, not only that the fact 
concealed was material, but that an ordinarily prudent person in Golden’s 
situation would have known it to be material. Continental Insurance Co. 
v. Ford, 140 Ky. 406, 131 S. W. 189. 


It follows that the trial court did not err in sustaining the demurrer 
to the amended answer. 


Judgment affirmed. 





Fire, &c.] Ward v. Pacific Fire Ins. Co. 


WARD v. PACIFIC FIRE INS. CO. (No. 10504.) 
(Supreme Court of South Carolina. Oct. 11, 1920.) 
104 Southeastern Reporter 316, 


2. INSURANCE— AUTHORITY OF INSURANCE AGENT PRE- 
SUMED TO CONTINUE. 


The authority of an insurance agent will be presumed to continue 
until notice to the contrary is brought, home to those who have dealt with 
him. 

(For other cases, see Insurance, Dec. Dig. § 76.) 


3. INSURANCE——DENIAL OF LIABILITY, WAIVER OF PROOF 
OF LOSS. 
When a fire insurance company denies liability under its policy it 
waives its right to proof of loss as required by its policy. 


(For other cases, see Insurance, Dec. Dig § 559[1].) 


4. INSURANCE--SILENCE WARRANTED INSURED IN BELIEV- 
ING THAT LIABILITY WAS DENIED AND THAT PROOF OF 
LOSS WAS WAIVED. 

Silence of fire insurance company, after being notified by letters of 

a loss, held, under the circumstances, to clearly warrant the inference that 

liability was and would be denied, and insured was warranted, in so 

believing and in acting accordingly and failing to furnish proofs of loss 
as required in the policy, since the company in fairness should have noti- 
fied plaintiff that he must furnish proof if it intended to pay the loss. 


(For other cases, see Insurance, Dec. Dig § 559[1].) 


5. INSURANCE—FORFEITURES FROWNED UPON. 

The courts are generally inclined to hold a fire insurer to the per- 
formance of his contract and to prevent, as far as it can be done, in 
reason and justice, an unfair rel’ance on his part upon technical conditions 
of the contract to defeat it, because the courts lean against forfeitures. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Common Pleas Circuit Court of Horry County; John 
S, Wilson, Judge. 

Action by R. V. Ward against the Pacific Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


H. H. Woodward, of Conway, and Barron McKay, Frierson & Mc- 
Cants, of Columbia, for appellant. 

R. B. Scarborough, of Conway, and W. F, Stackhouse, of Marion, for 
respondent. 


Hypricx, J. Defendant appeals from julgment for plaintiff on a 
pol'cy insuring pla‘nt‘ff against loss of his house by fire. The policy con- 
tained the usual provisions that in case of loss, the insured should give 
the company immediate notice, and, within 60 days after the fire furnish 
proofs of loss as therein stipulated, that the loss should not be payable 
until 60 days after proofs of loss had been furnished, and that no action 
should be brought, unt‘! after compliance with said requirements. ° It 
contained also the usual provision against waiver of said provisions by 
the company’s agents. 
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Pilaintiff’s house was totally destroyed by fire on March 31, 1916, 
while the policy was in force. Within three days, plaintiff telephoned to 
Thompson, who had been defendant’s agent at Little River, who solicited 
the policy and through whom it was issued by the company, and told 
him of the loss, and requested him to notify the company, which he 
promised to do. Thereafter, on May 6th, Thompson went to see plaintiff. 
who asked him what steps he should take to get payment of the loss. 
Thompson dictated a letter to himself, as agent of defendant, and told 
pla'ntiff to have it typewr‘tten, sign it, and send it to him, which was 
done. Plaintiff says Thompson told him that was all that it would be 
necessary for him to do. Plaintiff’s letter to Thompson reads: 


“Dear Sir: Please forward me a check for my insurance of $1, 
000.00 on building burned March 31, 1916, carried by policy No. 364480 
by Pacific Fire Insurance Company of New York.” 


On May &th, Thompson wrote the company as follows: 


“Gentlemen: Please find inclosed letter from R. V. Ward to me 
demanding his money for building burned March 3lst, last, covered by 
policy No. 364480, dated May 8, 1915, expires May 8, 1916.” 

This letter was signed by Thompson, who added after his signature 
the words “Retired Agent,” and a copy of it was sent to plaintiff, and 
received by him on May 11th. Plaintiff testified that the words “retired 
agent,” after Thompson’s signature, was the first intimation he had that 
Thompson was no longer the company’s agent. 


The company did not answer either plaintiff’s or Thompson’s letter. 
After waiting a reasonable time and failing to get any response to his 
letter, plaintiff again saw Thompson, who told him that he had not heard 
from the company. In the meantime, an inspector had been sent to in- 
vestigate the fire; .and plaintiff had been told that the inspector had 
said that no claim would ever be put in for the loss, for, if it was, 
plaintiff would be put in the penitentiary for burning the house. He 
informed Thompson of this, and said to him: “I am going to sue them,” 
and Thompson replied, “That is right; put it to them.” 

Plaintiff then employed his attorney, who advised him to take the 
matter up with defendant’s agent at Conway. That agent wrote the com- 
pany on July 21st, as follows: 


“Gentlemen: R. V. Ward, of Little River, S. C., holder of policy No. 
364480, was in to see me in regard to a loss which he sa‘d occurred about 
March 31st. He had come here to consult an attorney and his attorney 
advised him to take it up with me. I advised him that, as the policy was 
written by an agent at Little River, I was not in position to advise him 
in any respect, as I was not familiar with the details of the affair. He 
stated that he only wanted to know if the loss had been reported and 
was being adjusted. I told him that I would communicate with the home 
office, and see if there was any information you would care to impart as 
to the statuts of the matter. 


“Tf I can assist you in any way, I will be glad to do so, and, at the 
same time, T wish to say that he has employed an attorney, and naturally 
I wanted to let you know what the situation was on this end.” 

The company replied, on July 28th, as follows: 

“Gentlemen: Policy No. 364480—R. V. Ward. We have for acknowl- 
edgment your favor of the 21st inst. under above loss, and beg to advise 
that the matter has had out attention.” 

There was on the letter pencil notation, “Having attention.” which 
was.put there inferentially by some one in defendant’s home office, before 


it was sent to the agent at Conway. These letters were shown to plaintiff 
by defendant’s agent at Conway. 
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The action was commenced in January, 1917. Defendant denied lia- 
bility generally, and specifically on the ground that proof of loss had 
not been furnished, as required by the policy, and on the ground that 
the hazard had been increased by the manner in which a flue had been 
built, contrary to the provisions of the policy, and on the ground that 
plaintiff burnt the house, or had it done. At the trial, defendant tried 
to prove that plaintiff set fire to the house, or had it done. But the 
testimony was insufficient to warrant such an inference. 

The exceptions present three assignments of error: (1) In admit- 
tng in evidence the letter written to defendant by his agent at Conway, 
and defendant’s reply thereto; (2) in refusing defendant’s motion for a 
directed verdict on the ground that plaintiff had not filed proofs of loss 
within the time required by the policy; and (3) in submitting to the 
jury the question of Thompson’s agency and plaintiff’s right to rely upon 
his conduct as such prior to May 11th, when plaintiff first received notice 
that he was not defendant’s agent. 

[1] The first exception is based upon the ground that the letters were 
confidential communications between defendant and its agent. That 
ground is untenable. The letters were mot privileged communications. 
The agent's letter to defendant was written at the request of plaintiff, 
and defendant was so advised, and both had been exhibited to the plain- 
tiff by the agent. 

[2] The third exception is equally untenable, The rule is well set- 
tled that the authority of an agent will be presumed to continue until 
notice to the contrary is brought home to those who have dealt with him 
Wilson v. Commercial Assurance Co., 51 S. C. 540, 29 S. E. 245, 64 Am. 
St. Rep. 700. 

[3] The case last cited in effect decides the second exception against 
appellant, for it holds that when the company denies l‘ability under its 
policy, it waives its right to proof of loss, as required by the policy, and 
in McBryde v. Ins. Co., 55 S. C. 589, 33 S. E. 729, 74 Am. St. Rep, 769, it 
was held that when the company contests the case on its merits, it waives 
the right to object that proofs of loss have not been furnished. It may 
be that, if the objection was raised at the proper time and in the proper 
way, it might be set up either as a sole defense, or along w:th other de- 
fenses on the merits. But the authorities generally agree that a denial of - 
liability will preclude the necessity of furnishing proofs of loss, as re- 
quired in the policy. 

{4] While there was no express or unequivocal denial of liability 
during the period of time prescribed in the policy within which proofs of 
loss were to be and might, have been furnished, yet defendant’s silence, 
in the light of facts and circumstances, clearly warranted the inference 
that liability was and would be denied, as it was in fact denied, and 
plaintiff was warranted in so believing and in acting accordingly. He 
did what defendant’s agent told him to do, and defendant’s agent told him 
that he need do nothing more. The company receivel the notice of loss 
in due time, and, in fairness, it should have notified plaint ff that he must 
furnish proofs of loss, as required by the policy. if it intended to pay 
the loss. But it cannot be allowed by its own conduct and the conduct 
of its agent to lull the plaintiff into inaction, and then assert his inaction 
as a ground of defense. 

{5] The courts are generally inclined to hold the insurer to the per- 
formance of his contract, and to prevent, as far as it can be done, in 
reason and justice, an unfair reliance on his part upon technical conditions 
of the contract to defeat it, because the courts lean against forfeitures. 
In respect of such conditions, a law of waiver or estoppel, which may be 
said to be peculiar to insurance contracts, has grown up. If and when 
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they are of substantial merit, they will be enforced; but the courts are 
not inclined to allow them to operate merely as snares for the unwary. 
Judgment affirmed. - 
Gary, C. J., and Watts, Fraser, and Gage, JJ., concur. 


COHEN v. HOME INS. CO. 
(Supreme Court of Delaware. March 8, 1920.) 
111 Atlantic Reporter, 264. 


1. INSURANCE — LAW OF STATE WHERE CONTRACT WAS 

MADE GOVERNS. 

Where fire policy contract was made in Maryland, the question of 
whether insurance agents had authority to waive conditions of policy 
was governed by the Maryland law. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 


2. INSURANCE—AGENTS WITHOUT AUTHORITY TO WAIVE 

IRON SAFE CLAUSE. 

Agents who countersigned and delivered fire policies entered into ia 
Maryland could not, according to Maryland law which controlled in such 
case, after delivery of policies, but before payment of premium, waive 
future compliance by insured with iron safe clause. 


(For other cases, see Insurance, Dec. Dig. § 375[2].) 


Error to Superior Court for New Castle County, No. 3, January 
term, 1917. 

Action by David Cohen against the Home Insurance Company, a 
corporation of New York, for recovery on two fire insurance policies. 
Judgment for defendant. Plaintiff brings error. Judgment affirmed, the 
court being equally divided. 


Curtis, Chancellor, Pennewill, C. J., and Boyce and Conrad, JJ., 
sitting. 


Robert H. Richards and Aaron Finger, both of Wilmington, and T. 
Alan Goldsborough, of Denton, for plaintiff in error. 


Hugh M. Morris, of Wilmington, and W. Calvin Chestnut, of Balti- 
more, Md., for defendant in error. 





Fire, &c.] Pickens v. Milwaukee Mechanics’ Ins, Co. 693 


PICKENS v. MILWAUKEE MECHANICS’ INS. CO. (No. 32746.) 
(Supreme Court of Iowa. Oct. 2, 1920.) 
179 Northwestern Reporter, 150. 


1. INSURANCE— CIRCUMSTANTIAL EVIDENCE ADMISSIBLE 
IN ACTION ON FIRE POLICY DEFENDED FOR INCENDIA- 
RISM. 

In an action on a fire policy defended for incendiarism, evidence that 
it was plaintiff's renter who was seen driving away from the house at 
about 10 o’clock of the night of the fire, etc., held admissible circumstantial 
evidence. 


(For other cases, see Insurance, Dec. Dig. § 658.) 


4. INSURANCE—WHETHER AGENT’S AUTHORITY WAS SUCH 
THAT HIS KNOWLEDGE BOUND INSURER HELD FOR 
JURY. 

Particularly in view of Code, § 1749, in action on a fire policy defend- 
ed for incendiarism, whether the agent who issued the policy was such an 
agent that knowledge acquired by him bound defendant insurer held for 
the jury as a question of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 


Appeal from District Court. Wapello County; C. W. Vermillion, 
Jud 


ge. 
Appellee, plaintiff, has verdict and judgment on a fire policy issued by 


defendant. It appeals. Reversed. 


Jaques, Tisdale & Jaques, of Ottumwa, for appellant. 
W. W. Epps and A. W. Enoch, both of Attumwa, for appellee. 


SNYDER v. FARMERS’ ALLIANCE INS. CO. OF McPHERSON. 
(No. 22665.) 


(Supreme Court of Kansas. Oct. 9, 1920.) 
192 Pacific Reporter, 739. 


(Syllabus by the Court.) 
INSURANCE—CUSTOM OF INSURER’S LOCAL AGENT TO RE- 

NEW HELD NOT TO MAKE COMPANY LIABLE. WHERE 

RENEWAL WAS NOT MADE BECAUSE OF AGENT’S ILL 

HEALTH. 

Where a fire insurance company had been accustomed to renew an- 
nual insurance on plaintiff’s household goods on applications signed for 
her by the company’s local agent, who was also an obliging friend of the 
insured, the insurance company is not liable for a fire loss on such goods, 
where the local agent, through ill health, failed to make such application 
for reinsurance, although he did make a futile effort to procure insur- 
ance on the goods through the local agent of another insurance company, 
and although the owner’s check was turned over to the latter for that 
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purpose, when it is shown that such latter agent communicated the facts 
to the owner about the time the insurance. expired, and where plaintiff 
was aware that she had no insurance on her goods for over a day and 
2 half before they were burned, and made no effort to procure insurance. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


Appeal from District Court, Mitchell County. 


Action by Grace L. Snyder against the Farmers’ Alliance Insurance 
Company of McPherson, Kan., a corporation. Judgment for plaintiff, 
and defendant appeals. Reversed and remanded, with instructions. 


Allen & Allen, of Topeka, for appellant. 


Lutz & Jordan, of Beloit, and C. M. Higley, of Cawker City, for 
appellee. 


Oe & KINNAIRD v. LOUISVILLE BOARD OF FIRE UN- 
DERWRITERS et aL 


(Court of Appeals of Kentucky. Sept. 17, 1920.) 
224 Southwestern Reporter, 451. 


1, INSURANCE — BY-LAWS OF BOARD OF FIRE UNDERWRI- 
TERS NOT ILLEGAL AS IN RESTRAINT OF TRADE. 


By-laws of board of fire underwriters in particular city, obliging 
members of the board to confine their insurance business to companies 
having board agents, and forbidding members to give or to accept busi- 
ness from nonboard agents, held not invalid as amounting to an unlaw- 
ful restraint of trade. 


(For other cases, see Insurance, Dec. Dig. § 14.) 


Appeal from Circuit Court, Jefferson County, Chancery Branch, 
Second Division. 

Suit for injunction by Booker & Kinnaird against .the Louisville 
Board of Fire Underwriters and others. From decree denying injunc- 
tion, plaintiff appeals, moving for injunction. Motion overruled. 


Baskin & Vaughan and Trabue, Doolan, Helm & Helm, all of Louis- 
ville, for appellant. 

Blakey, Davis & Lewis, Selligman & Selligman, Ernest W. Sprague, 
Hite H. Huffaker and Beckham Overstreet, all of Louisville, for appel- 
lees. 





Fire, &c.] Burns v. Insurance Co. of Pennsylvania. 


BURNS v. INSURANCE CO. OF PENNSYLVANIA. (No. 13654.) 
(Kansas City Court of Appeals. Missouri. June 26, 1920.) 
224 Southwestern Reporter, 96. 


1. INSURANCE — CLAUSE IN FIRE POLICY CONCERNING 

TITLE OF OWNER NOT APPLICABLE TO MORTGAGEE. 

A clause in a fire policy making it void if the interest of the insured 
be other than unconditional and sole ownership did not apply as against 
a mortgagee, where the policy contained a provision providing that, if an 
interest should exist in favor of a mortgagee, “the conditions hereinbe- 
fete contained shall apply in the manner expressed in such provisions 
and conditions of insurance relating to such interest as shall be wri ten 
upon, attached, or appended hereto,’ and the mortgage clause appended 
contained no clause making the policy void on account of other than 
unconditional ownership in the insured. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


2. INSURANCE—CLAUSE AS TO EFFECT OF ACT OF INSURED 

ON MORTGAGEE CONSTRUED. 

A clause in a fire policy that the insurance as to the interest of the 
mortgagee “shall not be invalidated by any act or neglect of mortgagor 
or owner of the property insured” means any act or neglect on the part 
of the mortgagor, either before or after the attachment of the mortgage 
clause. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


3. INSURANCE — AMBIGUITIES CONSTRUED AGAINST IN- 
SURER. 
Ambiguities in a fire policy must be construed against the insurer in 
an action on the policy by a mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE — PERSONAL OBTAINING OF POLICY BY 
MORTGAGEE HELD NOT TO AFFECT RIGHTS UNDER 
POLICY. 

The fact that a mortgagee personally procured a policy of fire insur- 
ance and directed that it be issued in the name of a certain person who 
was not the sole and unconditional ‘owner did not make the mortgagee 
responsible for invalidity of the policy, which required that the insured 
be the sole and unconditional owner ; such provision of the policy not be- 
ing otherwise bind:ng upon the mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


6. INSURANCE—ACTION HELD ONE BY MORTGAGEE ALONE. 

Notwithstanding a prayer in a petition by a mortgagee against a fire 
insurance company that “she brings this suit for herself as beneficiary 
under said policy of insurance and as trustee for said insured B. as his 
interest, if any, may appear,” suit held to be a suit by the plaintiff for 
herself alone. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


Appeal from Circuit Court, Jackson County. 
“Not to be officially published.” 
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Action by Margaret S. Burns against the Insurance Company of the 
State of Pennsylvania. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Barnett & Weatherby, of Kansas City, for appellant. 
Smith & Creason, of Kansas City, for respondent. 


BURNS v. OHIO FARMERS’ INS. CO. (No. 13657.) 
(Kansas City Court of Appeals. Missouri. June 26, 1920.) 
224 Southwestern Reporter, 98. 


1. INSURANCE—RIGHTS OF MORTGAGEE TO BE DETERMIN- 

ED BY MORTGAGE CLAUSE ITSELF. 

Under a fire policy providing that the relation of a mortgagee and 
the insurer should be fixed as “shall be written upon, attached, or append- 
ed hereto,” held, that the rights of the mortgagee and the insurer were 
to be determined by the mortgage clause itself, and notwithstanding a 
provision in the mortgage clause, “except as herein specifically waived, 
this agreement is subject to all the stipulations and conditions of the pol- 
icy to which it is attached,” a provision in the policy that the insured 
must be the unqualified owner of the land did not apply to the mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


2. INSURANCE—FIRE POLICY TO BE CONSTRUED AGAINST 
INSURER. 


Fire insurance company having been the author of a fire policy, 
ambiguities are to be solved in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Jackson County; Thomas H. Buckner, 
Judge. 
“Not to be officially published.” 


Suit by Margaret S. Burns against the Ohio Farmers’ Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Barnett & Weatherby, of Kansas City, for appellant. 
Smith & Creason, of Kansas City, for respondent. 
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SCISM ert aL. v. HOME INS. CO. OF NEW YORK. (No. 2651.) 
(Springfield Court of Appeals. Missouri. Aug. 10, 1920.) 
224 Southwestern Reporter, 48. 


1. INSURANCE — MEASURE OF DAMAGES FOR PARTIAL DE- 

STRUCTION BY LIGHTNING STATED. 

Under Rev. St. 1909, § 7022, in an action against an insurance com- 
pany for partial destruction or damage, the jury should be instructed to 
compute the loss susta‘ned as the difference between the fair cash value 
of the insured property immediately before being struck by lightning 
and immediately afterward, so that it was error to instruct that the meas- 
ure of damages was the amount necessary to repair injury. 


(For other cases, see Insurance. Dec. Dig. § 494.) 


Appeal from Circuit Court, Stoddard County; W. S. C. Walker, 
Judge. 

Action by Thomas G. Scism and others against the Home Insurance 
Company of New York. Judgment for plaintiffs, and defendant appeals. 
Reversed and remanded. 


Fyke, Snider & Hume, of Kansas City, for appellant. 
Wammack & Welborn, of Bloomfield. for respondents. 


BEAVER STATE MERCHANTS’ MUT. FIRE INS. ASS’N v. 
SMITH. 


(Supreme Court of Oregon. Oct. 19, 1920.) 
192 Pacific Reporter, 798. 


1. INSURANCE — MEMBER OF MUTUAL FIRE ASSOCIATION 

HELD NOT LIABLE TO ASSESSMENT. 

Where neither by-laws of, or insurance policy issued by, mutual 
fire insurance association, organized under L. O. L. §§ 4649-4672, prior to 
amendment contained in Laws 1917, p. 312, authorized levying of asses- 
sment on policy holder for purpose of meeting losses, but limited mu- 
tual contingent liability of each member to one annual premium charged 
by standard insurance companies upon the same property, and provided 
for pro rata share of funds to insured, suffering loss on insufficiency of 
reserve fund to meet all losses, policy holder was not liable to assessment 
for purpose of meeting losses. under Laws 1911, pp. 279. 406. 


(For other cases, see Insurance, Dec. Dig. § 192[1].) 


2. INSURANCE—MEMBER OF MUTUAL FIRE INSURANCE AS- 
SOCIATION NOT LIABLE TO ASSESSMENT IN ABSENCE 
OF CONTRACT. 

A member of a mutual fire insurance association, in order to become 
liable to assessments, must contract to pay such assessments, or assent 
to some plan or provision for levying assessments, required by the by- 
laws or constitution of the assoc.ation, or by the statute authorizing its 
organization. 


(For other cases, see Insurance, Dec. Dig. § 192[1].) 
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3. INSURANCE—PRIOR TO STATUTE MUTUAL FIRE ASSOCI- 
ATION COULD EXEMPT FROM ASSESSMENT POLICY 
HOLDER PAYING CASH PREMIUM. 


Mutual fire insurance association, prior to Laws 1917. p. 312, could 
provide that on payment of cash premium the policy should be exempt 
from assessment to pay losses occurring during period for which the pre- 
mium was paid. 

(For other cases, see Insurance, Dec. Dig. § 191.) 


Department 2. 

Appeal from Circuit Court, Multnomah County; George W. Staple- 
ton, Judge. ; 

Action by the Beaver State Merchants’ Mutual Fire Insurance As- 
sociation, L. E. Thompson, receiver, against George S. Smith, doing 
business under the name of Smith & Co. Judgment for defendant, and 
plaintiff appeals. Affirmed. 


This is an action by the receiver of the Beaver State Merchants’ Mu- 
tual Fire Insurance Association to collect an assessment from the defend- 
ant under the provisions of a fire insurance policy. The defendant is 
resisting payment on the ground that no assessment can be legally made 
against him under the policy, claiming that by the payment of a cash 
premium in advance, as shown in the policy, which is set out in full in 
the complaint, he was not liable to assessment. The cause was tried by 
the court without a jury. Findings of facts were made, and a judgment 
passed in favor of defendant, from which plaintiff appeals. The policy 
and the constitution and by-laws of plaintiff are admitted by defendant 
in the pleadings. 


Frank Schlegel, of Portland (J. C. Veazie, of Portland, on the brief), 
for appellant. 

F. S. Senn, of Portland (Senn, Ekwall & Recken, of Portland, on the 
brief), for respondent. 
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ACCIDENT AND HEALTH. 


JONES v. CONTINENTAL CASUALTY CO. (No. 33224.) 
(Supreme Court of lowa. Sept. 29. 1920.) 
179 Northwestern Reporter, 203. 


1. INSURANCE—UNAMBIGUOUS ACCIDENT POLICY WILL BE 
GIVEN FORCE. 
If the language employed in an accident policy is plain and unambigu- 
ous, it will be given force, and a strained or unreasonable construction, 
in the absence of real ambigu:‘ty, should not be indulged. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


2. INSURANCE — AMBIGUOUS POLICY TO BE CONSTRUED 
AGAINST INSURER. 
If an accident policy is reasonably susceptible of two constructions, 
and there is doubt as to the meaning, and therefore an ambiguity, the 
policy is to be construed strictly against the insurer. 


(For other cases, see Insurance. Dec. Dig. § 146[3].) 


3. INSURANCE — LOSS OF FOOT “AT” ANKLE THOUGH PART 

LEFT AFTER AMPUTATION. 

Plaintiff insured against loss of his foot by severance at or above 
the ankle could recover where the amputation was between the cunei- 
form and scaphoid bones and through the cuboid. leaving part of the 
foot, with diminished function; “at” meaning primarily nearness, and 
being commonly used as the equivalent of near (c‘ting Words and 
Phrases, At). 


(For other cases, see Insurance, Dec. Dig. § 527.) 


Appeal from District Court, Lee County; W. S. Hamilton. Judge. 

Action at law to recover upon an accident insurance policy. Trial 
to a jury. At the close of plaintiff's evidence, the trial court sustained 
defendant’s motion for a directed verdict in its favor. Plaintiff appeals. 
Reversed and remanded. 


E. C. Weber, of Ft. Madison, for appellant. 

George R. Sanderson, of Chicago, Ill., and J. M. C. Hamilton. of Ft. 
Madison (Manton Maverick and M. P. Cornel.us, both of Chicago, IIl., 
of counsel), for appellee. 


Preston, J. Plaintiff's foot was accidently crushed under a car 
wheel. He had an accident policy in defendant company. Amputation 
was necessary, and the severance was at the point indicated by the line in 
the cut here shown: 

(In transcript.) 


EXHIBIT 6 


By the policy defendant promised to pay plaintiff “indemnity for loss 
of life, limb, limbs, sight, or time, resulting from a personal bodily in- 
jury, all in the manner and to the extent hereinafter provided. * * * 
For loss of either foot, the principal sum of one thousand dollars.” <A 
later provision in the policy reads: “ ‘Loss,’ above used with reference to 
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hand or foot, means complete severance at or above the wrist or ankle.” 
The petition is in two counts. In the first plaintiff claimed that he re- 
ceived an injury to his foot to the extent that amputation was necessary, 
and that he lost the use of his foot. In the second count he claimed he 
received an injury to his foot, and that it was amputated and severed at 
the ankle, and that he lost the use of said foot. He asks judgment on 
both counts in the total sum of $1,000. The answer is in general denial. 


Pla‘nt'ff testified that he could bear his weight on this leg, but cannot 
use it: it gets weak and turns over; cannot get around without a crutch, 
only a few steps. The surgeon who made the amputation testified that 
the operation is what is called the Forbes operation; that means the line 
of separation between the cuneiform and scaphoid, and through the cu- 
boid. 


“Cuboid bone was severed. The scaphoid is located back towards 
the heel, and the cuneiform bones are in front. or towards the toes. 
There are three cuneiform bones. The bones right above the line and 
on the side of the great toe where it was amputated is the schaphoid, 
and the cuboid is on the side of the little toe. Half of that remains 
and half was removed. The tarsus bones are all the bones of the foot 
back of the metatarsus, and contains what is known as the talus, or 
astragalus; the talus, or astragalus, being known as one of the tarsal bones. 
The amputation of Mr. Jones’ foot ws probably an inch from the talus or 
astragalus. In my opinion, for the purpose of having an articficial foot 
for Mr Jones, it would have been better if the amputation would have 
been made above what is commonly known as the ‘ankle joint.’ Because 
of ithe amputation as made, the function of the foot has been diminish- 
ed.” 

“The amputation of the foot has changed the relation of the bones. 
One-half of the arch is removed, and the portion of the arch remaining 
must tip a little so the heel hits back a little as he puts his weight on it. 
In my opinion, he could walk without a crutch or cane. The calcaneum, 
or the os calcis. is one of the tarsal bones, and the astragalus rests upon 
it. Articulation of the astragalus with the leg bone is what forms the 
ankle joint. 

“O. If there is a tipping back and forth of the heel bone, would it 
not affect the astragalus? A. The weight of the body might fall on a 
slightly different surface. 

“Q. That would not be the natural condition of the astragalus? A. 
No, sir. 

“The cuboid attaches to the os calcis and the forepart of the two 
small metatarsals; the astragalus, os calcis, schaphoid, cuneiform, and 
cuboid bones are known as the ‘tarsal bones.’ The foot consist of 26 
bones; 7 in the tarsus, called the ‘astragalus,’ the os calcis, the scaphoid, 
the cuboid, and 3 cuneiform bones, and there are 5 metatarsals and 14 
phalanges.” 

The motion to direct a verdict was on these grounds: 

“(1) Because the plaintiff's petition states no cause of action. 


“(2) Because the plaintiff has failed to prove facts entitling him to 
recover in this action. 

“(3) Because the policy of insurance upon which plaintiff brings 
this action contains the provision that ‘ “loss.” as above used with ref- 
erence to hand or foot, means complete severance at or above the wrist 
or ankle’; and the plaintiff has failed to allege or prove a complete sever- 
ance of his foot at or above the ankle. 

“(4) Because the evidence shows that the severance or amputation 
was made below the ankle. 
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“(5) Because the evidence shows that a substantial portion of plain- 
tiff’s left foot still remains attached to plaintiff’s body.” 

[1 2] 1. It may be conceded at the outset that the provision in the 
policy in question is valid, and that the court will not make a contract 
for the parties; and, further, that, if the language employed is plain 
and unambiguous, the language used will be given force. A strained or 
unreasonable construction of the language used, where there is no real 
ambiguity, should not be indulged. On the other hand, it is conceded 
by counsel for either party that if the policy is reasonably susceptible 
of two constructions, and there is no doubt as to the meaning, and there- 
fore an ambigu‘ty, the same is to be construed strictly against the com- 
pany. These propositions are so well settled that we shall not enter into 
any extended discussion of the cases, but simply cite some of them. On 
the several propositions before set out appellee cites the following: Mit- 
chell v. German Coml. Acc. Co. (St. Louis, Mo., Ct. App. 1913) 179 Mo. 
App. 1, 161 S. W. 362; McKinney v. Gen. Acc. (1914) 211 Fed. 951, 128 
E-.- 449: Blume v. Pittsburgh Life & Tr. Co. (1913) 183 II. ‘App. 
295: Church Co. v. AStna Indemnity Co., (1914) 13 Ga. App. es 80 S. 
a 1093; Lesher v. U. S. Fidelity Co. (1909) 239 Ill. 502, 88 N 208 ; 
Imperial Fire Ins. Co. v. Coos County (Supreme Ct. U. S. 1894) is! U: 
S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231; Standard Life & Acc. Ins. Co. 
v. McNulty (Circuit Ct. of Appeals, 1907) 157 Fed. 224, 85 C. C. A. 22; 
Delaware Ins. Co. of Philadelphia v. Greer (Circuit Ct. of Appeals, 1903) 
120 Fed. 916, 57 C. C. A. 188. 61 L. R. A. 137; Perry v. Provident Life 
& Investment Co., 99 Mass. 162; Perry et al. v. Standard Life & Ace. 
Ins. Co. (1910) 59 Tex. Civ. App. 50, 125 S. W. 374: Continental Cas- 
ualty Co. v. Ogburn (Supreme Ct. Ala., 1912) 175 Ala. 357, 57 South 
852, Ann. Cas. 1914D, 377; Continental Casualty Co. v. Wade (Supreme 
Ct. Texas, 1907) 101 Tex. 102, 105 S. W. 35; Hall v. Hardaker, 61 Fla. 
267, 275. 55 South. 977; Southern Home Ins. Co. v. Putnal, 57 Fla. 199, 
223, 49 South. 922: Tigg v. Register Life Ins. Co., 152 Iowa, 723, 133 N. 
W. 322; Currie v. Continental Casualty Co., 147 Iowa, 281, 126 N. W. 
164, 140 Am. St. Rep. 300; Peterson v. Brotherhood, 125 Iowa, 562, 101 
N. W. 289. 67 L. R. A. 631. 

It may be conceded, too, that the language used in the policy is a part 
of the promise, and that to authorize a recovery the loss must fall with- 
in the promise. 

2. It is further contended by appellee, where a policy of accident in- 
surance promises payment for the loss of either foot, by complete sever- 
ance at or above the ankle, there can be no recovery for loss of a foot 
where it appears, from the undisputed evidence, that a substantial fe 
tion of the foot remains. On this proposition they cite Wiest v. U. 
Health & Acc. Ins. Co., 186 Mo. App. 22, 171 S. W. 570; Brotherhood oi 
Ry. Trainmen v. Walsh, 89 Ohio St. 15, 103 N. E. 759: “Continental Cas- 
ualty Co. v. Bows, 72 Fla. 17, 72 South. 278 : Hardin v. Continental 
Casualty Co. (Tex. Civ. App.) 195 S. W. 653; Peterson v. Brotherhood, 
125 Iowa, 562, 101 N. W. 289, 67 L. R. A. 631; Bigham v. Clubb, 42 Tex. 
Civ. App. 312, 95 S. W. 675. Also the following cases to the same point, 
and to the further point that under such circumstances there is no occa- 
sion for the application of the doctrine of strict construction. Mady v. 
Switchmen’s Union. 116 Minn. 147, 133 N. W. 472: Stoner v. Yeomen, 
160 Ill. App. 432; Newman v. Standard Acc. Ins. Co., 192 Mo. App. 159. 
177 S. W. 803: Metropolitan Casualty Ins. Co. v. Shelby, 116 Miss. 278, 
76 South. 839. 

We may say in passing that it is possible, and some of the cases hold. 
that there may be a loss of a foot without any severance; that is, the loss 
of the use of the foot. But it may be conceded that under the policy 
in the instant case there must have been a severance. There was a sever- 
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ance. Under the terms of the policy such severance must have been at 
or above the ankle. We shall spend no time in discussing the question 
as to whether the severance in this case was above the ankle, because it 
is not necessary that there should be such severance in order to au- 
thorize a recovery. If there was a loss of the foot by a severance at the 
ankle, it is sufficient. Whether the severance was at the ankle we shall 
consider later. It should be borne in mind, however, that the promise in 
this policy is to pay for the loss of a foot, and the later provision in the 
policy defines, or attempts to define, the meaning of such term. 


We shall notice some of appellee’s cited cases and those most strongly 
relied upon to sustain its contention. In the Wiest Case, supra. the 
policy provided for the payment of the principal sum for the loss of one 
hand, which was stipulated to mean loss by severance at or. above the 
wrist joint. The plaintiff’s injury necessitated amputation of the thumb 
and first three fingers, and a large portion of the palm, leaving only the 
little finger and a part of the palm supporting it. The little finger and 
the portion of the palm remaining were permanently paralyzed and of no 
use or service. Plaintiff lost the entire use of his hand as completely as 
if it had been severed at the wrist joint. The question was whether, 
plaintiff having suffered the total loss of the use of the hand. he was 
entitled to recover without proof or the actual, physical severance there- 
of at or above the wrist joint. The court said in part: 


“But here the policy provides that the loss of hand shall mean loss 
by severance at or above the wrist joint. Not only is it provided that the 
loss of such member shall be by physical severance thereof, but the ex- 
tent of such loss is made exact and definite by locating the precise point 
at or above which such severance shall take place. * * * 


“In the instant case, had the provision of the policy agreeing to in- 
demnify plaintiff in the amount of the principal sum of the policy for 
the ‘loss of one hand’ stood entirely alone, and unaffected by any other 
provision thereof, beyond doubt plaintiff would have been entitled to 
recover, having lost the entire use of his hand. However, the very next 
paragraph of the policy provides, in unmistakable terms, what shall be 
meant by the ‘loss of one hand, to wit, the loss thereof by severance at 
or above the wrist joint. Plaintiff has not suffered a loss of his hand by 
severance at or above the wrist joint, and. if effect is to be given to the 
last-mentioned provision, plaintiff’s case must fail. 


“If any ambiguity or uncertainty of meaning could be said to in- 
here in the pertinent provisions of the policy, it would readily be resolved 
in favor of the insured and against the insurer. Such is the well-estab- 
lished and wholesome doctrine with respect to the construction of insur- 
ance contracts.* * * 


“If it appeared that the portions of the policy under consideration, 
when read and construed together, were at all ambiguous or of doubtful 
import, we should not hesitate in the least to ‘blandly‘ resolve such ambi- 
guity or doubt in favor of the insured. Indeed, the policy should, if 
poss‘ble, be construed so as to effectuate the insurance, and not to defeat 
it; for the indemnity is the very object and purpose of the contract, for 
which the insured has paid a consideration. See Stix v. Indemnity Co., 
175 Mo. App. 171, 157 S. W. 870. 


“But it appears that that defendant has chosen apt language to in- 
dicate that it does not agree to indemnify the insured for the loss of a 
hand, unless such loss shall consist in the actual physical severance of the 
hand at or above the wrist joint. It is by no means likely that the policy 
holder so understood, or that he would knowingly have accepted the pol- 
icy with such restrictive limitations upon his right to recover the in- 
demnity for the loss of a hand or foot; but we can find the intention of 
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the parties only from the language employed ‘n the contract, having 
regard to the rules of interpretat‘on which may be applied to contracts 
of this character. We cannot ‘blandly’ construe the troublesome provi- 
sion out of the contract, and disregard it altogether; for, however great 
may be our ‘nclinat’on or duty to protect a policy ho'der against intricate 
or obscure technical provisions designed for the avoidance of liab‘lity 
on the part of the insurer, we cannot make a contract for the parties. 
The st‘pulation ‘n question, as we have said. follows immediately that 
portion of the policy providing for specific losses, in the same type in 
in which the body of the policy is printed. Its mean’ng appears to be 
plain and unmistaken. It pointedly defines what shall const tute the ‘loss 
of a hand.’ ” 

It will be not’ced that in that case the severance was to be at the 
jo‘nt. This, we thnk, fixes the point more definitely than would have 
been the case if it had been omitted. It should be said. however, that 
some though not all the definitions of ankle say it is the jo’nt connect- 
ing the foot and the leg. Ths feature will be taken up later ‘n the opin- 
ion. Though the court in that case blandly. or perhaps, strictly speak- 
ing, pos'tively, states that the policy fixes the severance at the precise 
point at or above wh’‘ch the severance shall take p'ace, we have grave 
doubt whether the use of the words “at the ankle” does fix an exact, 
definite, or prec’se point. It will be observed that in the Wiest Case the 
question of the meaning of the word “at,” and whether it does fix a 
precise po‘nt, ‘s not discussed, but only asserted. A careful reading of 
that case shows, we think. that the court was interpreting the contract 
more espec ally with reference to the question whether there was a loss 
of the hand without a severance as distinguished from a loss w'th a sev- 
erance. 

In Brotherhood v. Walsh, supra, the provision of the policy was for 
severance of an entire hand at or above the wrist joint, etc. Plaint ff’s 
thumb was amputated, but the rest of the hand was so crushed and 
mangled that he was permanently d’sabled from using the hand to per- 
form any manual service Construing the pleadings in that case, the 
court held that no severance was alleged, and the court held that there 
was no amputation or severance of an entire hand at or above the wr st 
joint, and that there was no ambiguity. The language of the policy in 
that case ‘s more precise and definite than in the case at bar, in that the 
words “ent’re” and “joint” aré used. 

In the Bows Case, supra, a case aga‘nst this defendant and under a 
policy like the one now in controversy, where the policy provided for the 
loss of either hand by complete severance at or above the wrist, it was 
shown that the ends of the metacarpal bones were d’sjo‘nted and sepa- 
rated, or, in a sense, severed from the carpals. This left the thumb stick- 
out so far that there was no place to get the muscles of the thumb at-- 
tached to anything, and one bone of the wrist was removed so the thumb 
could be set further back to bring the muscles down, and thus get an 
attachment for the muscles, and give him some use for the thumb The 
court, discussing the question whether there was a complete severance 
of plaint‘ff’s hand at or above the wrist, held that there was not such 
a severance, and denied a recovery. The quest‘on was whether there had 
been a severance within the meaning of the policy. The opinion in that 
cases cites the Wiest, Walsh, and other cases cited by appellee. 

The Hardin Case, supra, was on a policy issued by this defendant, 
where the claim was for the loss of a hand by complete severance at or 
above the wrist. It was shown by the evidence— 

“that the appellant’s hand was amputated, so that all the phalanges or 
finger bones were gone, except the proximal one-half of the first phalanx 
of the thumb, all of the fifth metacarpal bone is gone, all of the second. 
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third, and fourth metacarpal bones are gone, except the proximal heads 
of same, and that there remain of the hand the proximal heads of the 
second, third, and fourth metacarpals, the proximal half of the first pha- 
lanx of the thumb, all of the first metacarpal, and all of the rest of the 
bones of the hand. It was agreed upon the trial of the case between the 
parties that the human hand is composed of: scaphoid, semilunar, cunei- 
form, pisiform, trapezium, trapezo‘des,os magnum, and the unciform 
bones and five metacarpal bones and fourteen phalanges.” 

The trial court found, as.a fact, from the evidence that plintiff’s 
hand was not completely severed at the wrist in contemplation of the 
provision of the policy. The appellate court held that the finding had 
sufficient support in the evidence, and that the evidence shows that not all 
of the hand was severed, and that it does not show that the entire hand 
was severed at the wrist. The court interpolated the word “entire,” 
which is not in the policy. No discussion of the meaning of the word 
‘at. 

Fuller v. Association, 122 Mich. 548, 81 N. W. 326, 48 L. R. A. 86, 
80 Am. St Rep. 598. is cited in the Bows Case and bv appellee here'’n 
In that case it was he'd substantially that the amputation of a person’s 
foot so as to leave all of the heel. and substantially all of the hollow of a 
foot. and a part of the ball. does not give a right to the full amount of 
the insurance, on the ground that the full se of the foot is lost. under a 
by-law of the association providing for full payment in case of “amputa- 
tion of a mb (whole hand or foot),” as the word “whole” applies to the 
foot. as well as to the hand. and the iniurv insured against ‘s not the Toss 
of the nse af a hond or font, hut the amnutation of a limh that should 
include a whole hand ar whole fant More.of the font remained there 
than ‘n the instant case. The pivotal noint in that case was whether 
the lanowace weed chointd he canstried to mean a whole foot as well as 
a whole hand. The foreon'ne cases are more nearly in point than some 
of the others cited. hut for the reasons indicated thev are not attite 
Ceraw harcee” ar “onatted miles”? with the case at bar. The other cases 
will he referred ta more hrieflv. 

In the Mady Case the question was whether there was a total dis- 
ab‘lity under a policy providing for a physical separation of the loss of 
four fingers of one hand, at or above the third joint, and so on. where, 
after the amputation, the entire first finger and the thumb remained at- 
tached to, and a part of the hand. It was held that the evidence showed 
a loss of but approximately 50 per cent. in the usefulness of the index 
finger, and he was allowed only a part of the recovery instead of as for 
total disability. 

In the Stoner Case, where it was provided for the loss of a hand 
by severance at or above the wrist, it was held that the loss of. the use 
was not sufficient to establish liability. 

The Bigham Case arose out of an election contest. The statute ex- 
empted those from payment of poll tax who have lost a hand or foot. 
The evidence showed that the party had lost three fingers and part of the 
forefingers, but had not lost the palm and thumb. The court said that the 
loss of the members is what constitutes the exemption. and not the maim- 
ano them; that a man may lose the use of a limb and not lose the 
imb. 

In the Newman Case the court said that the point of severance is 
stipulated in the contract and must be enforced as made. The stipulation 
was for the loss of the thumb and index finger by severance at or above 
the metacarpo phalangeal joints. ; : 
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In the Shelby. Case the loss of the use of a. hand was not within the 
provision of the policy providing for severance at or above. the wrist, 
since. severance means the removal of anything, the act. of severing, 
dividing, or separating, etc. . 

Counsel for appellee concede that there are no cases in Towa directly 
applicable, but they c’te and rely upon, as they say. the trial court, did 
in part, the Peterson Case, supra, where a recovery, was sought for the 
breaking of a leg, which was defined to be the breaking of the shaft, and 
so on. It was held that the breaking of the extremity of the bone was 
not a breaking of the shaft. The case turned largely on the definition of 
the term “shaft,” and it was held that there was no ambiguity or occa- 
sion for strict construction. Two members of the court dissented, and 
some members of the court as at present constituted are inclined to agree 
with the dissent. Some of the other cases cited are upon the propos‘tion 
as to whether there is an ambiguity, and we shall not rev'ew them further. 
There seems to be little, if any, dispute between counsel as to the rule. 
But the question is more whether the language, in a particular case, is 
plain or amb’gous. 

Appellant’s propositions, and the cases cited to support them, are: 
The policy of insurance should be most favorably construed in favor of 
the plaintiff. Meyer v. Fidelity Co., 96 Iowa, 378. 65 N. W. 328, 59 Am. 
St. Rep. 374; Kirkpatr’ck v. Ins. Co., 141 Towa, 74,.117.N. W...1111, 22 
L. R. A. (N. S.) 1255: Simpkins v. H Comm. Men's. Ass’n, 148 Iowa, 
543, 551, 126 N. W. 192. See. also, 14. R. C. L. 926. 


The insurance policy is to be interpreted according:to its character 
and purpose, and in the sense in which the ‘nsured had reasons to sup- 
pose it was understood. Sneck v. Ins. Co., 88 Hun, 94,-34 N. Y. Supp. 
545: Lord v. Am. Mut. Ace. Ass’n, 89 Wis. 19, 61 N. W. 293,26 L. R. A. 
741,46 Am. St. Rep. 815. See, also, 14 R. C. L. 925 et seq. - The preposi- 
tion “at” primarily signifies near to or coextensive w'th. 5 °C. J. 1422- 
1431; 1 Words & Phrases, p. 594. “At a point” should be construed as 
equivalent to “at or near the po‘nt.” 5 C. J. 1435. They say, further, 
that severance at or above the ankle should be construed in the. ordinary 
and fair mean’ng of the words used, and not in an anatomical or tech- 
nical sense (Sheanon v. Ins. Co., 77 Wis. 618, 46 N. W. 799,9 L. R. A, 
685, 20 Am. St. Rep. 151; 1 C. J. 417); and that the provision in ques- 
tion is reasonably susceptible to two constructions. and the one most 
favorable to the insured should be adopted. Peterson v. Brotherhood, 
125 Iowa, 563, 101 N. W. 289, 67 L. R. A. 631: Young v. Ins. Co., 80 Me. 
244, 13 Atl. 896. And finally they contend that it was a quest’on for the 
jury to determine whether or not plaintiff had lost the use of his foot, 
and whether the amputation or severance was at or above the ankle. 
Moore v. Ins. Co., 146 Pac. 151, L. R. A. 1915D, 264, Ann. Cas 1917B, 
1005; 1 C. J. 467; Beber v. Brotherhood, 75 Neb. 183, 106 N. W. 168, 
121: Am. St. Rep. 782: Sheanon v. Ins. Co., 77 Wis. 618, 46 N: W. 799, 
9 L. R. A. 685, 20 Am. St. Rep. 151. See. also, Lord v: Am. Mut.’ Acc. 
Ass’n, supra. 

In the Lord Case, however, the policy did not provide for amputat‘on 
or severance, but it was argued by the company that such was the mean- 
ing of the words used. The Moore Case is as near in point for appel- 
lant’s contention, perhaps more nearly so, than the cases cited by appellee 
are for its contention. The Moore Case refers to some of the cases cited 
by appellee here‘n. The court divides the cases into three classes, and 
holds that the Moore Case does not come within any of the three. In 
that case the provision of the policy was for the loss of a hand by re- 
moval at or above the wrist. The bones of the hand were removed at 
the wrist except the thumb, and, as we understand it. some of the wrist 
bones ; enough of ‘the flesh of the hand was left to cover the bones of the 
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wrist in hardened callous. but no more than good surgery would require 
for protection of the bones of the wrist. The court said that substantially 
nothing remains of plaintiff's hand but a worse than useless fragment. 
The court held that the language used was reasonably susceptible of two 
interpretations, and that the doubt should be resolved in favor of the in- 
sured. The court sad further: ; 

“Let us consider the relations of the parties and the object which 
plaintiff had in view when he took out this policy. He had a good hand, 
against losing the use of which he desired to insure. If he had been told 
the intent and meaning of the policy was such that if, in case of a neces- 
sary amputation, the surgeon should leave some useless shred of his hand 
to be a source of annoyance and inconvenience, and thereby his policy 
would be practically worthless, does any sane person believe for a mo- 
ment he would have taken out the policy? The substance of what he 
sought was insurance against the possible loss of his hand as a useful 
member of his body. Substantially he has lost his hand by removal at 
the wrist. In vew of all the decisions, it is apparent that the words ‘by 
removal at or above the wrist’ were introduced as a safeguard against 
possible fraud and to prevent a recovery in cases where there had been 
no substantial removal of the injured member; but here the hand, as a 
hand, is gone. Practically the plaintiff has no hand.” 

The court refers to the Sneck Case as sustaining its conclusions. In 
the Sneck Case the provision was against loss by severance of one entire 
hand. The court quotes from the Sneck Case as follows: 

“To require the insured to submit to a strictly literal interpretation 
of the contract prepared for him by the insurer, without regard to the 
purpose of the contract or the understanding thereof by the parties, 
would be to hold that only in case of the severance of the entire hand in 
a most accurately anatomical or technical sense could the insured recover 
under the clause of the policy. We do not believe that such a conclusion 
is required in the present case. The term ‘entire hand’ is to be taken in 
its general acceptation and ordinary meaning. In construing this contract 
the law does ot require an injury which comes within a strictly accur- 
ate and technical definition of the words employed, but one which rea- 
sonably, fairly, and practically comes within the meaning of the terms 
employed in their general and usual meaning and acceptation. In a con- 
tract of insurance providing for indemity for the loss of a limb, the 
compensation to be paid is not merely for the physical pain of its ampu- 
tation, but principally for the deprivation of its use as a member of the 
body. It would seem to be an extremely narrow and technical construc- 
tion of this contract to say that only a physical removal of every particle 
of that portion of the human anatomy known as the hand would eutitle 
the insured to recover under the clause of the policy now under con- 
sideration. Is it not more reasonable and logical to conclude that in the 
use of the language above referred to the ‘entire hand,’ as a part of the 
of the human structure, is considered in connection with the use to which 
it is adapted and the injury which the loss of such would entail? Is it 
not also fair to assume that this was regarded by the parties as the sense 
in which the contract was to be understood, and was one of the con- 
siderations which influenced the insured to enter into the contract?” 

We think the Oregon Case is the better authority, and we are in- 
clined to follow it. The Sheanon Case is not so nearly in point. The 
provision there provided indemnity for the loss of two entire feet. The 
court held that the loss of the use of the feet authorized a recovery 
though there was no amputation. 

There are some other considerations, however, which appear to us 
worthy of consideration, and seem not to have been considered in any 
of the cases, and that is the construction of the word “at” in the term 
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“at or above the ankle” and what constitutes the ankle. One definition 
of ankle is: The joint which connects the foot with the leg; the tarsus. 
Webster’s Dictionary. Another: Tarsus, the ankle; the bones or cartil- 
ages are part of the foot between the metatarsus and the leg, consisting. 
in man, of seven short bones. Webster’s Dictionary; Elements of Phy- 
siology, by R. T. Brown, M. D. Another: The bones of the tarsus, or 
the ankle, are seven in number. Enc. Britannica, vol. 1, p. 830 (9th Ed.) 
Another: The ankle joint is formed by the tibia and fibula above and the 
astragalus below. New International Enc. vol. 1, p. 783-4. 


The joint which connects the foot with the leg; by extension, the 
slender part of the leg between the calf and the ankle joint. 8 New 
National Enc. 

The joint connecting the foot at the leg; also the prominence on 
either side of it. (2) The part of the leg near the ankle joint. Standard 
Dictionary. 

.The joint by which the foot is united to the leg. American Enc- 
cyclopedic Dictionary, vol. 1. 

The ankle is the joint which connects the foot with the leg; the 
slender part of the leg between the joint and the calf. New Eng. Dic- 
tionary (Murray, Oxford). 

The ankle is a perfect ginglymus or hinged joint. The bones whicl: 
enter into its formation are: The lower extremity and internal malleolus 
of the tibia and the external malleolus of the fibula above, and the upper 
and lateral articular surfaces of the astragalus below. Human Anatomy, 
Morris, P. Blackeston’s Son & Co. 266 (1898). 


“Foot.” (1) “The extremity of the leg below the ankle; the part of 
the leg which treads on the ground in standing or walking, and on which 
the body is supported. (2) The foot consists of many bones, viz., seven 
bones of the tarsus (q. v.), five metatarsal bones, and the phalanges of 
the toes. Essentially they are homologous with those of the* hand.” 
American Encyclopedic Dictionary, vol. 2; 1 Hand Atlas of Human 
Anatomy. Spalteholz, 147-51. 

Foot: “The segment of the limb ofsa vertebrate animal upon which 
the body rests in standing; the part below the ankle (pes) in man. or be- 
low the ankle or wrist (manus or pes) in other vertebrates. The human 
foot consists of three parts—the ankle or tarsus, the instep or metatar- 
sus, and the toes or phalanges.” Standard Dictionary, Twentieth Century 
Edition. 

These definitions of “ankle” differ. Some give it as the lower part 
of the leg. If this is accurate, why may it not be said to be the upper 
part of the foot? Some of the definitions say it is the joint. The joint 
perhaps would be more definite than the ankle, but even joint does not 
necessarily mean the exact point of articulation. Other definitions say 
it is the tarsus, or that part of the foot between the metatarsus and the 
leg, consisting of seven short bones. It was some of these seven bones 
that were severed, or divided, in plaintiff’s foot. Can it be said that any 
of these definitions fix a definite or precise point, or place, when used in 
connection with the words “severance at the ankle”? It is very clear to 
us that none of them do so. Under these definitions. what is the ankle? 
What do the words “at the ankle’ mean? Can it be said reasonably that 
it is plain that there is no doubt or ambiguity as to the precise point 
where the severance must be, so that the language used is not susceptible 
of two constructions? Clearly not. The language could have been made 
more prec'se and specific. For instance, it could have provided that the’ 
severance should be at the articulation of the lower end of the leg bones 
and the bone or bones upon which they rest, or in some such language. 
The use of the words “at or above” indicates quite clearly that no definite 
Or precise point of severance was fixed. It could be at or above. From 
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some of the definitions, the point of severance in this case, that is, the 
bones that are severed are a part of the ankle. If such bones at the 
point of severance are a part of the ankle then clearly the severance was 
at the ankle. If the bones severed are a part of the ankle, they are in the 
ankle, and if in the ankle, it is, of course at the ankle. Furthermore, 
we find that the word “at” is a preposition of extremely various use. 
Being less restricted as to relative positions, it may, in different construc- 
tions, assume their offiice, and so become equivalent to “in,” according 
to the context, or “in or near,” “near,” “close to,” etc. 5 C. J. 1420, 1422. 

[3] We do not hesitate to say that since the bones severed and the 
point of severance was a part of the ankle, the severance was at the 
ankle. Plaintiff was insured against the loss of his foot. He did lose his 
foot by severance, and the severance was at the ankle. As has been said, 
the use of the words “at or above” negatived the thought of a precise 
point, and we find that the use of the word “at” usually negatives the idea 
that precision or an exact coincidence is intended, either of place or time. 
It is a word of great relativity and elasticity of meaning, and is somewhat 
indefin:te, shaping itself easily to varying contexts and circumstances. It 
is not a word of precise and accurate meaning, or of clean, clear-cut de- 
fin‘tion, and it has been said that the connection furnishes the best de- 
finition. The word is not definitely locative when applied to the place or 
location of an object, and, so used, is less definite than “in” or “on,” hav- 
ing a much wider signification, and it may include all that “in” would 
include, and less than “in and near.” Its primary idea, as applied to 
place, is “nearness,” and it is commonly used as the equivalent of “near.” 
5 C. J. 1422 to 1427. See, also, Old Ladies’ Home v. Hoffman, 117 Iowa, 
716, 89 N. W. 1066. 

Of course the word may, under some circumstances, indicate a de- 
finite point of time or place. 

‘We reach the conclusion that under the evidence plaintiff lost his 
foot, and the use of it, by severance at the ankle; at least it was a ques- 
tion for the jury. We hold that the words used. as indicating the point 
of severance are, at the most, ambiguous; and that to carry out the pur- 
poses intended—that is, to pay fndemnity for the loss of plaintiff’s foot— 
it could be properly found that the severance was at the ankle. It fol- 
lows that the court erred in directing a verdict for the defendant. The 
judgment is reversed and the cause remanded. 

Reversed and remanded. 

Weaver, C. J., and Evans and Salinger, JJ., concur. 


FIEDLER v. IOWA STATE TRAVELING. MEN’S ASS’N. 
(No. 33496.) 


(Supreme Court of Iowa. Oct. 19, 1920.) 
179 Northwestern Reporter, 317. 


1. INSURANCE—BURDEN IS ON DEFENDANT ASSOCIATION 

TO PROVE ABSENCE OF EYEWITNESS OF SHOOTING. 

In an action to recover death indemnity from an association, a by- 
law of which conta‘ned a clause limiting amount of liability for in- 
juries caused by firearms, where there was no eyewitness except the 
member, the burden was on defendant to prove that there was no such 
eyewitness. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 





A.& H.] Fiedler v. Iowa State Trav. Men’s Ass’n. 709 


2. INSURANCE — “EYEWITNESS” TO SHOOTING MUST WIT- 
NESS ACT OR SURROUNDING CIRCUMSTANCES AT TIME. 


Within a clause of a beneficiary association’s by-law limiting liability 
for injuries caused by firearms unless there was an eyewitness to the shoot- 
ing, an eyewitness must be one who witnessed the act itself, or witnessed 
the happenings and conditions at the time of the shooting from which 
its accidental character could be inferred. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


(For other definitions, see Words and Phrases, Second Series. Eye- 
witness.) 


3. INSURANCE—EVIDENCE HELD TO SHOW CONCLUSIVELY 
ABSENCE OF EYEWITNESS TO SHOOTING. 


Evidence, that member of beneficial association was found dead in his 
basement, shot through the head with a pistol, which was found in his 
right hand without evidence by any one who saw him at the time of the 
shooting or who heard the shot fired, held to show conclusively that there 
was no eyewitness to the shooting, so that the jury were properly so in- 
structed, though there were witnesses who testified to facts observed af- 
ter the shooting from which it might have been conjectured that the 
shooting was accidental. 


(For other cases, see Insurance, Dec. Dig. § 825[1].) 


Appeal from District Court, Wapello County; Seneca Cornell, Judge. 
Frederick H. Fiedler became a member of the defendant assoc:at.on 
in October. 1910, and continued in good standing until his death, October, 
1917. The petition is in two counts, one demanding recovery of an in- 
demnity of $5,000 and the other for $500. The difference arises from 


conditions contained in the by-laws. Section 2 of article 6 thereof pro- 
vides that— 

“Whenever a sumber in good standing shall through external, violent 
and accidental means receive bodily injuries which shall independent of 
all other causes result in death with.n ninety days from the date of the 
receipt of said injuries, the beneficiary named in his application * * * 
shall be paid the sum of five thousand dollars.” 


Section 6 of the same article declares that— 

(1) The “association shall not be hable in any manner to any meniins 
or beneficiary for any indemnity or benefit for death, disability or loss 
resulting wholly or partially, directly or indirectly, from * * * in- 
juries inflicted by the insured upon himself, while sane or insane, wheth- 
er resulting fatally or otherwise. Each of the foregoing conditions, 
causes or acts are exempted from all the provisions of these by-laws 
granting to members or beneficiaries thereof benefits or indemnity ;” (2) 
the “association shall not be liable under the provisions of sections 1, 2 
and 3, of this article in excess of one-tenth of the amounts therein pro- 
vided for benefits or indemnity. for injuries or the results therefrom un- 
der any of the following circumstances, to wit, injuries resulting from 
the discharge of firearms where there is no eyewitness to the discharge 
except the member himself;” (3) “the association shall not be liable 
under provisions of sections 1, 2 and 3 of this article in excess of one- 
tenth of the amount therein provided for, benefits or indemnity, for in- 
juries or the results therefrom under any of the following circumstances, 
to wit: Injuries intentionally inflicted upon the insured by another per- 
son, injuries received while violating the law, injuries resulting from the 
discharge of firearms where there is no witness to the discharge except 
the member himself ;” and (4) “the association shall not be liable, under 
the provisions of sections 1, 2 and 3 of this article in excess of one-tenth 





710 Insurance Law Journal, Vol. 56. —[Dec., 1920. 


(1/10) of the amounts therein provided for benefits or indemnities for 
injuries or the results therefrom from any of the following circumstances, 
to wit: Injuries intentionally inflicted upon the member by another per- 
son.” 

The cause was tried to a jury, and the court instructed that the evi- 
dence was without dispute that the insured “came to his death from a 
wound produced by the discharge of a bullet from a revolver, and that 
there was no eyewitness to the discharge of this revolver, except the de- 
ceased himself.” The sole issue submitted was whether death was acci- 
dental or su.cidal, and the jury found it to have been accidental, and 
returned a verdict against the defendant for $500, on which judgment 
was entered. The pla‘ntiff appeals. Affirmed. 


Jaques, Tisdale & Jaques, of Ottumwa, for appellant. 5 
J. J. Smith, of Ottumwa, and Sullivan & Sullivan, of Des Moines, 
for appellee. 


Lapp, J. The decedent was a member of the defendant association 
in good standing at the time of his death, and, unless this was suicidal 
or resulted from injuries intentionally inflicted “upon the member by 
another person,” or from “injuries resulting from the discharge of fire- 
arms where there is no eyewitness to the discharge except the member 
himself,” the plaintiff as beneficiary was entitled to recover an indemnity 
of $5,000. The issue as to whether death was the result of injuries in- 
tentionally inflicted was withdrawn, and the jury found death to have 
been accidental. A by-law of the association limits the recovery to one- 
tenth of the above indemnity in event death resulting “from the dis- 
charge of firearms where there is no witness to the discharge except the 
member himself.’ The court instructed the jury that there was no evi- 
dence that death resulted from injuries inflicted by another, and that it 
conclusively appeared that there was no eyewitness to the discharge of 
the pistol causing death. 


[1] Appellant does not question the first of these conclusions, but 
contends that the record was such as that the court should have submit- 
ted the issue, as to there being an eyewitness to the jury. The burden 
so to prove was on the defendant. Connell v. Traveling Men’s Ass’n, 
139 Iowa, 444, 116 N. W. 820; Ellis v. Business Men’s Accident Ass’n, 
183 Iowa, 1279, 168 N. W. 212, L. R. A. 1917F, 414. In the morning of 
October 4, 1917, at about 6 o’clock, the insured was found in that part of 
the cellar to his residence used-as a laundry room in Ottumwa, with a 
ragged cut about 1% inches long back of and a little above the right 
ear, and a bullet hole through the cut a little back of the center of the 
head, and a bullet just beneath the skin on the opposite side. There were 
no external powder marks. These appeared internally. He was lying on 
his back with his face up, with one foot on the second step of the stair- 
way to the kitchen, and his head toward the door to the furnace room. 
H's hands were over his chest, and when his right hand was raised a 
revolver dropped to the floor. It was what is known as a derringer 
revolver. with four barrels, two of which were emptied and in which the 
bu'let removed from the insured’s head fitted. This kind of a weapon 
is fired by “draw‘ng out this ring and then pulling it back. There is no 
stationery guard for the trigger on this gun. The guard and the trig- 
ger make a ring and to cock it the ring is pushed as far as possible, and 
then by pulling it back as far as poss‘ble it shoots. It is a .32 caliber 
revolver.” The door from the kitchen to the cellarway leading to the 
laundry room was 2 feet 6 inches by 6 feet 6 inches high. It opens on a 
landing of the same width 2 feet 8 inches to the stairway, with 10 treads, 
w:th the floor as the eleventh. These treads are 10 inches wide, with the 
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last one 10% inches wide, and each rises 8% inches. It is 30 inches wide, 
with a railing or bannister 2 inches wide on the right-hand side, opposite 
the wall. The kitchen floor is 7 feet 11 inches above the cement floor of 
the cellar, and the joists on which the floor rests are 2 by 8 inches. The 
stairway extends horizontally 7 feet 4 inches. The clearance of the stair- 
way is 4 feet 8 inches, but on the sixth step from the floor it is only 
4 feet 24% inches. From the lowest step to the door of the furnace room 
the distance is 3% feet. This door is of the same size as that from the 
kitchen, being to the left of the stairway, swinging to the south wall, 
and when open it is about 8 or 9 inches from the bottom step. This door 
was part way open, with a key in it extending out 2 or 2% inches bent 
downward. The laundry room is 13 feet by 11 feet 11 inches, with one 
or two doors to the outside and some windows. The furnace room is 5 
feet in width, leading from the washroom, and has an outside door with 
glass in it. Two large pointer dogs were kept in the cellar, and were 
there when the body was found. They were shown to have habitually 
greeted their master and others with whom they were familiar by running 
against or playfully jumping upon them, but when strangers were about 
they would growl and bark. Though hunting dogs, they served also as 
watchdogs. When Pulos, who, with his wife, had rooms on the second 
floor, arose at about 5 o’clock in the morning, he found the front door 
open 4 or 5 inches, and when decedents wife, who slept on the second 
floor, came down stairs 45 minutes later, the door was shut, but she 
observed her husband’s grip on the dining room floor, and later his hat 
on the sleeping porch. Next to the kitchen to the east was a room called 
the den, where deceased kept his guns (10 or 12 of them) and other 
relics. None of the guns were loaded except the derringer revolver, 
which was kept in an old sideboard on the sleeping porch beyond the 
den. It is to be inferreq that he procured the revolver from this room 
before entering the cellar stairway. He left the house at about 12 
o’clock the night previous to take a train to Guernsey to attend to some 
business for his employer. His wife bade him good-bye at the door and 
watched him until out of sight. Shortly after 11 o’clock he had telephoned 
friends about a proposed hunting trip. He loved to fish and hunt. His 
brother described him as “a very happy-go-lucky fellow. He didn‘t take 
anything very seriously. He did not worry. He had no financial or 
family troubles, or anything of that kind that I know of.” Huis wife testi- 
fied that— 

she “did not know of any financial trouble that Fritz had. He never had 
any trouble, because everybody liked him. I don’t think Fritz had an 
enemy on earth. He was just as happy and jolly as he could be. Had 
no financial trouble. Had a bank account. * * * After supper he 
went down town and got this check (for $10) cashed. He was gone 
about 10 minutes; he was at home all the rest of the evening. We had 
lunch about 11 o’clock. He called up Mr, Leeny before 12 o’clock—be- 
fore lunch. He left home after 12 o’clock, * * * He was a great 
lover of guns. He had all kinds.” 


He had been successful in his employment in selling stoves for the 
Cole Manufacturing Company, and had arranged to go to Guernsey, to 
remedy defects alleged to exist in a stove disposed of some time pre- 
viously. He had fallen down the cellar stairway several times, and had 
“struck his head many times on the part of the floor” in going down the 
steps. Neither his wife nor Mr. and Mrs. Pulos, who slept in the house, 
heard the discharge of a gun or any disturbance by the dogs. This evi- 
dence as to his sunny disposition and love of the out-of-doors was corrob- 
orated by others. He was 5 feet 6 or 8 inches high, weighed about 180 
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pounds, and everything about him indicated the love and enjoyment of 
life, rather than a tendency toward self-destruction. It should be added 
that the physician in attendance testified that— 

“There were no powder marks or burns externally, but there were 
internally. To produce a wound of which all the powder marks were in- 
side, the revolver would have to be held immediately in contact with the 
head. There were no powder marks on the outside. It did not make any 
difference about the powder marks being inside the head whether the 
pistol was held against the head by direct pressure or whether it was 
jammed against the head.” 

Some of the witnesses thought there were two cuts. The doctor 
was of opinion that death was instantaneous, and might have and likely 
did occur 3% to 4 hours prior to the discovery of the body. 

[2] Such, in substance. is the evidence adduced, and we are asked 
whether it was such as to warrant the conclusion that there was no eye- 
witness to the discharge of the revolver, and, if so, whether this con- 
clusively appeared, or was an issue for the jury to pass on. What is 
meant by an eyewitness was well stated in Ellis v. Business Men’s Acc. 
Ass’n, 183 Iowa, 1279, 168 N. W. 212, L. R. A. 1918F, 414, after review- 
ing Roeh v. Protective Ass’n, 164 Iowa, 199, 145 N. W. 479, 51 L. R. A. 
(N. S.) 221, Ann. Cas. 1915C, 813, and Lewis v. Brotherhood Accident 
Co., 194 Mass. 1, 79 N. E. 802, 17 L. R. A. (N. S.) 714: 

“An eyewitness is a person who testifies to what he has seen. 
* * * Enough must be testified to by eyewitnesses to show the operat- 
ing cause of the injury, or at least to show that, at the time of the in- 
jury, there was an operating cause to which the accident may fairly be 
attributed, and to indicate in a general way the nature of that cause and 
the manner of its working. * ™ * In other words, if the eyewitnesses 
testify to personal observation of the ‘operating cause,’ it is not required 
that they ‘shall have seen that cause in actual operation.” 

This means that, if from observations made at the time the operating 
cause is deducible, the witness making such observations is an eyewitness. 
Those observing the consequence only of the discharge of firearms are 
not eyewtnesses. This appears from Roeh v. Ass'n, 164 lowa, 199, 45 N. 
W. 479, 51 L. R. A. (N. S.) 221, Ann. Cas. 1915C, 813, where the court 
speaking through Deemer, J., observed that: ' 

“In the case at bar the event, that is to say, the accidental character 
of the discharge of firearms, resulting in death, must be established by 
at least one person other than the insured, and ‘who was an eyewitness, 
does not necessarily mean that the witness should have seen the exact 
manner of the discharge; but it seems to us that it does comprehend the 
presence of the witness at or near the scene, and his direct observation of 
such facts and circumstances connected with the immediate transaction, 
as of themselves, and without any aid from presumption or inference 
arising from love of life, or the instincts of self-preservation, indicate 
that the shooting was accidental.” 

In Lewis v. Brotherhood, 194 Mass. 1, 79 N. E. 802, 17 L. R. A. (N. 
S.) 714, it was said that: 

“An eyewitness is a person who testifies to what he has seen. By the 
terms of this policy the facts and circumstances of the accident and in- 
jury are to be established by those who saw them. Not only are the facts 
and circumstances of the injury to be established by an eyewitness, but 
also those of the accident, that is, the operating causes of the injury. 
Enough must be testified to by eyewitnesses to show the operating cause 
of the injury, or at least to show that at the time of the injury there was 
an operating cause to which the accident may fairly be attributed, and 
to indicate in a general way the nature of that cause and the manner of 
its working.” 
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The facts of this last case are fully stated in Ellis v. Ass'n, supra, and 
illustrate what is intended by eyewitnesses when the particular operating 
cause is not observed, but enough is seen at the time to indicate an ope- 
rating cause to which the injury or death may fairly be attributed. In 
Lundberg v. Interstate Business Men’s Accident Ass’n, 162 Wis. 474, 150 
N. W. 482, Ann. Cas. 1916D, 667, it appeared that the insured went to a 
little lake some miles from his home for the purpose of hunting and 
fishing; that after eating dinner at a farmer's house he went out on the 
lake, and was expected to return for supper. In the afternoon about 5:30 
o’clock, the housewife began operations for an evening meal, and went to 
the milkhouse on the lake shore about 15 rods from the landing, and 
from there observed the deceased rowing towards the landing. While 
there she heard the shot of a gun from the direction of the landing, and 
soon after went there. She found the insured lying in the bottom of the 
boat with his legs over the seat, and, on being called, he made no an- 
swer. Soon afterwards, her husband came to the place, and found the 
deceased lying in the boat, as stated. He had fallen over backward in the 
boat’s seat, his rifle between his legs, the muzzle resting upon the front 
edge of the boat seat, pointing in the direction 1n which he had fallen, and 
the deceased had a bullet hole through his body, the bullet having en- 
tered the breast. In the boat were his fishing tackle and rod. No one 
saw him at the time the gun was discharged, or after he was seen rowing 
towards the landing, till the woman reached that point after she had 
heard the shot. The rifle was found to have been discharged, the ham- 
mer in contact with the firing pin, and the shell in the chamber. The 
court held that there was no eyewitness within the requirement of the 
policy, which stipulated that there should be no recovery for injuries 
caused by the discharge of the firearm unless the accidental discharge be 
established by an eyewitness. Though there may have been no witness 
to the accidental discharge of the gun, there was to its discharge, for 
the farmer’s wife saw enough at the time plainly to indicate the operat- 
ing cause. 

In Becker v. Interstate Business Men’s Accident Ass’n (C. C. A.) 
265 Fed. 508, it appeared that on May 10, 1917, at about 10:45 o'clock p. 
m., Mrs. Gladys Kummel, and Miss Blanche Mustoe, then residing in 
Wichita, Kan., and adjacent to the spot where deceased was found 
wounded, while preparing to retire for the night, heard a shot, followed 
by the exclamation, “Don’t shoot, Mister! Don’t shoot!” The exclama- 
tion was followed by a shot similar to the first, and shortly after the in- 
sured was found near the sidewalk adjacent to the premises occupied by 
these women, disabled by a gunshot wound from which death resulted. 
Neither of the witnesses saw anything, and neither could identify the 
voice. It was held that there was “no testimony by one who was an eye- 
witness, that is, by one who had an ocular view, of any part of the cas- 
ualty or even of any circumstances immediately preceding or following 
it.” To be an eyewitness, one must have actually witnessed the discharge 
of the firearm, or the happenings and conditions at the time from which 
such discharge is to be inferred. 

[3] In the case at bar, the insured must have given up the trip or 
have missed his train, and returned home at some time after midnight. 
Those sleeping in the house did not hear him return, nor disturbance by 
the dogs, nor the discharge of the revolver. The outside door appears to 
have been out of repair, and was likely to spring open unless fastened, by 
the night latch, and likely he omitted this on entering. As the dogs con- 
tinued in the cellar, it is to be inferred that the doors and windows tere- 
of were closed. Though the presence of some one in the cellar was not 
negatived, the absence of trespassers is to be presumed, and especially 
after midnight. It may be that the dogs pounced upon him when he un- 
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dertook to go down the cellar stairway, or that he struck with his head 
the floor above and fell,'and in falling reached the floor with the revolver 
in his right hand, as suggested by appellant, but all this is a matter of 
conjecture, and somewhat discredited by the circumstance that his right 
hand was over his breast with the revolver in it. If he so fell that his 
head was cut by the key, was this before or after the discharge of the 
revolver? Had deceased entered the cellar armed because of the growl- 
ing and barking of the dogs, and to learn the cause? If so, were they 
disturbed by his entrance in the small hours of the night, or shall it be 
inferred that burglars had entered the inside or trespassers were on the 
outside, and that the dogs were warning of their presence in the usual 
way? These are all matters of conjecture, and not to be inferred from 
evidence. Presumably, only those in and about the premises who had a 
right to be there were there, as none of those having a right to be there, 
or any other, witnessed anything immediately preceding, at the time of, 
or immediately subsequent to, the discharge of the revolver, and there 
is no room for a finding other than there was no eyewitness to the dis- 
charge of the revolver. Only the consequences thereof, unconnected 
with such discharge, were shown, and such evidence cannot be said to 
be that of an eyewitness. Our conclusion is that the deduction warranted 
by the record is that there was no eyewitness to the discharge of the 
revolver causing the death of the assured. 
Affirmed. 


Weaver, C. J., and Stevens and Arthur, JJ., concur. 


WILLIAMS v. SOUTHERN SURETY CO. (No. 1.) 
(Supreme Court of Michigan. Sept. 30, 1920.) 
179 Northwestern Reporter, 272. 


INSURANCE — FATAL ILLNESS OF FOUR MONTHS’ DURA- 
TION NOT A “CHRONIC DISEASE” WITHIN EXCEPTION 
OF SICK BENEFIT POLICY. 


- Where a sick benefit insurance policy exempted insurer from lia- 
bility for all chronic diseases, and it appeared that insured, after having 
paid premiums for 20 years, became sick, and after four months of ill- 
ness brought suit on the policy, his illness continuing until death, the dis- 
ease was not a chronic one within exception of the policy. for to dis- 
tinguish a disease as chronic, it is necessary that it should have been of 
long standing as applied to diseases of the body; a chronic disease being 
deep-seated and obstinate, threatening a long continuance (citing Words 
and Phrases, Chronic). 


(For other cases, see Insurance Dec. Dig. § 454.) 


Error to Circuit Court, Kent County; Wm. B. Brown, Judge. 


Action by George R. Williams against the Southern Surety Com- 
pany before a justice of the peace. A judgment for plaintiff was re- 
versed on appeal to the circu't court, and, plaintiff having died, the suit 
was revived in the name of his administratrix, Anna T. Williams, who 
brings error. Reversed and new trial ordered. 
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Argued before Moore, C. J., and Steere, Brooke, Fellows, Stone, 
Clark, Bird, and Sharpe, JJ. 


C. G. Turner, of Grand Rapids, for appellant. 
Jewell & Smith, of Grand Rapids, for appellee. 


Moore, C. J. George R. Williams became a member of the Phenix 
Accident & Sick Benefit Association of Benton Harbor, Mich., on the 4th 
day of February, 1898. For the following 20 years he paid premiums on 
his pol’cy of insurance. He began suit on the 8th day of February, 1919, 
to recover for sick benefits from September 26, 1918, to February 8, 1919, 
at $40 a month. The policy issued by the Phoenix Accident & Sick Bene- 
fit Associat‘on was taken over by the defendant, who assumed all liabil- 
ties on said policy. The case was begun in justice court. and appealed 
by said defendant to the circuit court, where it was tried by the circuit 
judge without a jury, who rendered judgment in favor of the defendant, 
for the reason that he thought the proofs disclosed that the disease with 
which Mr. Williams was afflicted was chronic, and came within the ex- 
ceptions mentioned in the applicat’on. 

Mr. Williams died April, 1919, and his widow, Anna T. Williams, 
was appointed administratrix of his estate, and the case was revived ac- 
cording to the rules. The trial judge made findings of fact and law. 
Amendments to his findings were duly filed, proper exceptions were 
taken, and the case is here by writ of error. 

'The policy reads in part as follows: 

“In consideration of the covenants, agreements and warranties con- 
tained in the application for membership, bearing even number herewith, 
which application together with the by-laws of this association, is hereby 
made a part of this contract and.the payment of one dollar in advance 
on or before the first day of each and every month during the con- 
tinuance of this policy, the Phoenix Accident & Sick Benefit Association 
accepts as a member George R. Williams. * * * Said member shall 
be entitled to the following benefits, during the time this policy is main- 
tained in full force and effect: 

““* * * ‘Forty dollars per month or at that rate for any part of a 
month after membersh'p of without delinquency prior to the beginning 
of sickness, should the member become sick from any disease not caused 
by narcotics, intoxicants, excesses or immoral actions on his part, and be 
wholly incapacitated from transacting any and every kind of work or 
business pertaining to his occupation, and as a result thereof be entirely 
confined to the house or bed. And under the charge of some regularly 
qualified and registered physician, after the first five days from the time 
he is so confined to the house. Provided the total length of time to be 
paid for during any one illness shall not exceed one year. * * * 

“In addition to the above will pay for sickness caused by any of the 
following diseases.” 

Then follows the names of 40 q’seases, including inflammation of the 
lungs, the section concluding with the words “and all other diseases not 
specifically prohibited.” 

The application for membership reads in part as follows: 

“Having carefully examined the principles, objects, classifications and 
policy of the Phoenix Accident & Sick Benefit Association, I hereby make 
application for membership, and agree to pay the monthly dues.” 

Then follows 26 questions and answers. Between the twelfth and 
thirteenth questions there is interjected in very small type various pro- 
visions, agreements, and exceptions, the existence of which it stated shall 
avoid the policy. We quote: 
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“I, the applicant, do hereby agree that this application and all state- 
ments, answers and agreements herein contained, together with the con- 
stitution and by-laws of this association, with all amendments heretofore, 
or hereafter made, are hereby made part of any policy that may be is- 
sued hereon.” 

The words printed between these two answers cover a page and a 
half of the printed record. Among them is the following: . 

; “And I further understand and agree that the benefits of member- 
ship. in this association shall not extend to nor cover disability or death 
resulting wholly or partly, directly or indirectly, from any of the causes 
restricted in the by-laws of this association, nor from any of the follow- 
ing causes, viz.: Any disease commencing or existing, or the cause of 
which existed or commenced at or prior to the date of beginning of 
of membership, in this association.” 

And then follows a long list of causes which will relieve the com- 
pany from liability, among them all chronic diseases. 

We again quote: 

“TI, the appl’cant, here hereby warrant that all statements, answers 
and agreements here‘n contained on both sides of this application, wheth- 
er printed or written by me, or any other person, are my answers; and 
I understand and agree that the person soliciting or taking this applica- 
tion is my agent as to all statements, answers and agreements contained 
in application; that no statements or agreements made or received by any 
person, or to the association. shall be binding upon said association, unless 
said statements or agreements are embod‘ed in this application in writing. 
- * * * T hereby expressly waive all provisions of law now existing, or 
that may hereafter exist, preventing any physician who has attended me 
or who mav attend me hereafter, from disclosing all information which 
he may hereby acquire.” 

Covnsel for the appellee say in their brief: 

“This policy was issued before the passage of the Standard Provis‘on 
Taw. reauirine the application to be printed on the policy in order for 
the defendant to use the prov'sions of the application as a defense.” 

Tt was probably contracts like the one before us which led the Legis- 
lature to provide that policies shall be pla‘nly printed in type not smaller 
than lone primer, and that the exceptions to the I‘ability created by the 
policy sha'l be printed with the same nrom‘nence as the benefits to which 
such exceptions apply. See section 9370, C. L. 1915. 

It is also probable that it was contracts of a s'milar character which 
the Supreme Court of New Hampshire had ‘n mind when it rendered 
the opinion in De Lancey v. Insurance Co., 52 N. H. 581. In explaining 
the nature of the m’‘schief intended to be remedied by the Legislature 
of that state ‘n 1855, the opinion reads in part as follows: 

“The principal act of precaution was to guard the company against 
liability for losses. Forms of applications and policies [I’ke those used 
in this case], of a most complicated and elaborate structure, were pre- 
pared. and filled with covenants, except‘ons, stipulations, provisos, rules, 
regulations, and conditions, rendering the policy void in a great number 
of contingencies. These provis‘ons were of such bulk and character that 
they would not be understood by men in general, even if subjected to a 
careful and laborious study: by men in general they were sure not to be 
studied at all. The study of them was rendered particularly unattrac- 
tive, by a profuse intermixture of discourses on subjects in which a pre- 
mium payer would have no interest. The compound, if read by him, 
would, unless he were an extraordinary man, he an inexplicable riddle, a 
mere flood of darkness and confusion. Some of the most material stipu- 
lations were concealed in a mass of rubbish, on the back side of the pol- 
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icy and the following page, where few would. expect to. find. anything 
more than a dull appendix, and where scarcely any one would think. of 
looking for information so important as that the company claimed .a 
special exemption from the operation of the general law of the land re- 
lating to the only business in which the company: professed to be engaged. 
As if it were feared that, notwithstanding these discouraging circum- 
stances, some extremely eccentric person might attempt to examine and 
understand the meaning of the involved and intricate net-in wh‘ch he was 
to be entangled, it was printed: in such small type; and in lines so long 
and so crowded, that the persual of it: was made phys‘cally difficult, 
painful, and injurious. Seldom has the art of: typography. been: so: suc- 
cessfully diverted from the diffusion’ of knowledge to the suppression of 
it. ‘There was ground for the premium payer to argue that the print 
alone was evidence, competent to be submitted to a jury. of a frauduJent 
plot. It was not a little remarkable that a method of doing business: not 
designed to impose upon, mislead, and deceive him by hiding the truth, 
practically conceal'ng and misrepresenting the facts, and depriving him of 
all knowledge of what he was concerned to know, should happen to: be 
so adm'rably adapted to that purpose. As a contrivance for keeping out 
of sight the dangers created by the agents of the nominal corporation, the 
system displayed a degree of cultivated ingenuity, wh‘ch,-if it had been 


exercised in any useful calling, would have merited the strongest com- 
mendation. * * * 


“When a premium paver met with a loss, and called for the seria 
prom’sed in the policy which he had accepted upon the most zealous soli- 
citation, he was surpr’sed to find that the voluminous, unread. and.un- 
explained papers had been so printed at headquarters,.and so filled out. by 
the agents of the company, as to show that he had applied for the policy. 

. This, however. was the least of his surprises. He was informed that: he 

had not only obtained the pol’cy on his own application, but had ob- 
tained it bv a series of representations (of which he had not the slightest 
conception), and had solemnly bound himself by.a general assortment 
of covenants and warranties (of which he was unconsc‘ous), the num- 
ber of which was eaualed only by their variety, and the variety of. which 
was equaled only by the‘r supposed capac‘ty to defeat every c'aim 
that could be made upon the company for the performance of its part 
of the contract. * * * 

“W'th increased experience came a constant expansion of precartion- 
ary measures on the part of the ¢éamnanies When the court held “(Mar- 
shall v. C.. M. F. I Co.. 27 N. H. 157. Campbell v. M.& F. M. F. I. Co., 
37 N. H. 35, Clark v. U. M. F. I. Co., 40 N. H.- 333) that the ‘agent’s 
knowledge of facts not stated in the application was the company’s 
knowledge, and that an un‘ntentional omission or misrepresentation of 
facts known to the company would not invalidate the policy, the compan- 
ies, by their agents, issued new editions of applications and policies, con- 
taining additional stipulations. to the effect that the'r agents weré not 
their agents, but were agents of the premium payers: that the latter were 
alone responsible for the correctness of the applications: and that the 
compan‘es were not bound by any knowledge, statements, or acts of any 
agent, not contained in the application.” 

In the fourth edition of May on Insurance at section 174 it is‘ said: 

“Having indemnity for its object, the contract is to be construed 
liberally to that end, and it is presumably the intention of the insurer 
that the insured shall understand that in case of loss he is to be pro- 
tected to the full extent which any fair interpretation will give. The 
spirit of the rule is that where two interpretations, equally fair, may be 
given, that which gives the greater indemnity shall prevail. And to’ the 
same spirit is due the rule that conditions and provisos will’ be strictly 
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construed against the insurers because they have for their object to limit 
the scope and defeat the purpose of the principal contract; and ap- 
parently contradictory clauses will be so construed, if possible, as to re- 
concile them with each other, and to give to each its due force in further- 
ance of the ma‘n purpose of the contract.” 

In Electric Light & Power Co v. Fidelity & Casualty Co., 111 Mich. 
148, 69 N. W. 249. it is said in part: 

“In Anderson v. Fitzgerald, 4 H. L. Cas. 484, in speak'ng of the pol- 
icy in that case, it was said: ‘It ought to be framed with such deliberate 
care that no form of expression by which, on the one hand, the party as- 
sured can be caught, or by which. on the other, the company can be 
cheated, shall be found upon the face of it.’ 

“In National Bank v. Insurance Co., 95 U. S. 673. speaking of the 
policy in that case and the rule here stated, the court said: “The com- 
pany cannot justly complain of such rule. Its attorneys, officers, or agents 
prepared the pol’cy for the purpose, we shall assume, both of protecting 
the company against fraud, and of securing the rights of the assured un- 
der a val’d contract of insurance. It is its language which the court 
is invited to interpret, and it is both reasonable and just that its own 
words should be construed most strongly against itse!f.” 

In Turner v. Fidelity & Casualty Co, 112 M’ch. 425, 70 N. W. 898, 
38 L. A. R. 529, 67 Am. St. Rep. 428, Justice Long. speaking for the court, 
said in part: 

“As was said in Bonenfant v. Insurance Co.. 76 Mich. 657: ‘For- 
feiture is not favored e‘ther in law or equity, and a provision for it in 
a contract will be strictly construed; and courts will find a waver of it 
upon slight evidence when the equity of the claim ‘s, under the contract, 
in favor of the assured. See, also, Lyon v. Insurance Co, 55 Mich. 146 
(54 Am. Rep. 354), and cases there cited; Peor’a, etc, Ins. Co. v. Hall 
12 Mich. 202: 2 May, Ins § 488; German Fire Ins. Co. v. Carrow, 21 III. 
App. 631: Thompson v. Insurance Co., 136 U S 287. * * * 

“If this language in the policy is ambiguous and susceptib'e of two 
constructions, then the question must be solved in favor of the insured; 
for it is well settled in this state that. where a stipulation or exception 
to a policy, emanating from the insurer, is capable of two meanings, the 
one is to be adopted which is the most favorable to the insured; that it 
ought to be framed with such deliberate care that no form of expres- 
sion, by which, on the one hand, the party insured can be caught, or by 
which, on the other, the company can be cheated. should be found on the 
face of it. Utter v. Insurance Co., 65 Mich. 545 (8 Am. St. Rep. 913); 
Grand Rapids Electric Light & Power Co. v. Fidelity & Casualty Co., 
111 Mich. 148.” 

See Utter v. Insurance Co., 65 Mich. 545, 32 N. W. 812, 8 Am. St. 
Rep. 913; Laker v. Royal Fraternal Union, 95 Mo. App. 353, 75 S. W. 
705: Northwestern Mutual Life Insurance Co. v. Hazertell, 105 Ind. 215, 
4.N. E. 582, 55 Am. Rep. 192; Allen et al. v. St. Louis Insurance Co., 85 
N. Y. at page 477; Zantow v. Old Line Accident Insurance Co., 103 Neb. 
685, 173 N. W. 694; Teutonia Insurance Co. v. Mund, 102 Pa. 94: Wads- 
worth v. Jewelers’ & Tradesmen’s Co, 132 N. Y. 540, 29 N. E. 1104. Mil- 
ler v. Mutual Life Ins. Co, 31 Iowa, 216, 7 Am. Rep. 122: Moulor v. 
American Life Ins. Co., 111 U. S. 342, 4 Sup. Ct. 466. 28 L. Ed. 447. 

In 2 Words and Phrases, at page 1151. it is said: 

“Chronic. In order to distinguish a disease as ‘chronic’ it is neces- 
sary that it should have been of long standing as applied to dseases of 
a body. ‘Chronic’ and ‘acute’ are the antithesis of each other. An acute 
disease is one usually attended with violent symptoms, while a chronic 
disease is deep-seated and obstinate, threatening a long continuance. Jones 
v. Yarborough, 2 Ala. 524, 525.” 
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In the instant case it is not probable that Mr. Williams had any 
knowledge of what was conta ned in the fine pr nt between questions 12 
and 13 in the application, but if it be conceded that the application and 
the policy are to be regarded as one contract, .f we apply the rule of law 
to be deduced from the authorit’es we have cited to the instant case what 
must be the result. For more than 20 years Mr. Williams had been pro- 
ceeding upon the theory that he had a policy that would entitle h:m to 
$40 a month if he became sick from any disease not caused by narcot‘cs 
intoxicants, excesses, or immoral act’ons on his part. It is clear from the 
evidence that he was s‘ck, and that his disease was not caused by narco- 
tics, intoxicants, excesses, or mmoral actions on his part. After he had 
been sick for a time he applied to the agent of the defendant company 
for money. He was told there was no lability, and one gets the impres- 
son from reading the testimony of the agent that it was because the agent 
thought at first that he was not sick enough to entitle him to pay. It is 
now claimed that because he got worse, and his ‘Illness continued till his 
death, therefore hs illness must have been a chronic illness, and there 
can be no recovery. 

We have already quoted a definition of chronic illness. Th’s suit was 
commenced in justice court before Mr. Williams ded, to recover for 
four months of il'ness wh’ch he had suffered up to that time. The policy 
upon its face states, “Provided the total length of t’'me to be pa‘d for 
during any one illness shall not exceed one year.” This is a pretty fair 
indicat‘on that no one supposed that when a dsease had run but four 
months it had reached such chronic stage that there was no liability. Un- 
der the und‘sputed record the pla’ntiff should have had a judgment for the 
full amount of $160 and interest. 


The judgment is reversed, and a new tr’al is ordered, with costs to 
the plaintiff. 


Fellows, Clark, Sharpe, Bird, and Brooke, JJ.. concurred with Moore, 


Stone, J. I concur in the result on the ground that the contract is 
ambiguous and the provision in the pol’cy should prevail over that in the 
application. 


Steere, J., concurred with Stone, J. 


ENSIGN v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. 


(New York Supreme Court, Appellate D'vision, Third Department. 
September 8, 1920.) 


184 New York Supplement, 7. 


1. INSURANCE—FINDING THAT INSURED WAS ACCIDENTAL- 

LY BURNED TO DEATH SUSTAINED BY EVIDENCE. 

In an action on an accident policy, a finding that the body of one 
burned in a house was that of the insured, and not a dead body placed 
there by insured, and that death was accidental, held sustained by the 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Vol. LVI—47, 
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4, INSURANCE—AMOUNTS AND CIRCUMSTANCES OF POLI- 
CIES PROPER EVIDENCE BEARING ON QUESTION OF 
FRAUD. 


In an action on accident policies, where defendant maintained that a 
body found was not that of insured. the amounts and circumstances of 
the policies were proper evidence as bearing on the question of fraud, 
but the importance of such evidence was entirely a matter for the jury. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 
John M. Kellogg, P. J., and Henry T. Kellogg, J., dissenting. 


Appeal from Trial Term. Columbia County. 

Action by Kathryn D. Ensign against the Travelers’ Insurance 
Company of Hartford, Conn. From a judgment for plaintiff, entered 
on the verdict of a jury, and from an order denying its motion to set 
aside the verdict, defendant appeals. Judgment and order affirmed. 


Argued before John M. Kellogg, P. J., and Woodward, Cochrane, 
Henry T. Kellogg, and Kiley, JJ. 


Rosendale, Hessberg, Dugan & Haines, of Albany (P. C. Dugan, of 
Albany, of counsel), for appellant. 

Mark Duntz, of Hudson (John L. Crandell, of Hudson, of coun- 
sel), for respondent. 


CocuranE, J. The plaintiff has recovered a judgment for the loss 
of the life of her husband, Edwin W. Ensign, on two policies of insur- 
ance issued by the defendant. One is an accident and health policy; 
the other is an accident policy. The only question raised by the defend- 
ant on this appeal is that Mr. Ensign is not dead, or, if dead, that he 
did not accidentally die. After a careful analysis of the evidence, I 
reach the conclusion that it justifies the finding of the jury that he was 
accidentally burned to death, as claimed by the plaintiff. 


{1] Mr. Ensign was an undertaker by occupation. He married the 
pla‘ntiff in the year 1901. They had two children, twin boys, born in the 
year 1907. In that year he formed a partnership with Mr. Bates, under 
the firm name of Ensign & Bates. The firm purchased an established 
undertaking business in the city of Hudson, N. Y., and continued to con- 
duct it until the alleged death of Mr. Ensign on Deember 12, 1918. In 
the meantime the firm started, and conducted an automobile business in 
connection with the undertaking business. Both partners resided in 
Hudson during the entire period of the existence of the firm. Mrs. 
Ensign, the plaintiff, owned a cottage at Lake Charlotte, about 12 miles 
from Hudson, where the family was accustomed to spend its summers. 
During the autumn of 1918 the family, or a portion thereof, made oc- 
casional week-end trips to the cottage. In the early part of December 
Mr. Ensign was alone at the cottage for a number of days. He was 
making some repairs and improvements, which included the placing of 
linoleum on the upper floor and painting the same. Evidence is produced 
of one or more witnesses, who were in the cottage at this time and saw 
the work which was being accomplished, and it is established that he 
took with him two rolls of linoleum from Hudson to the cottage. It 
had been his custom at different times to make trips to the cottage and 
spend some time there alone. While at the cottage on the occasion 
mentioned, he was called home on account of the serious illness of his 
two boys, who had influenza pneumonia, a very prevalent disease at that 
time. 
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December 12, 1918, was a mild and pleasant winter day. The boys 
were then convalescing from their illness. Mr. Ensign announced his 
purpose of going to the cottage to complete the work he had in view, 
and close it for the winter, saying that he might return that night, but 
that, if he did not finish his work, he would remain there and return 
the follow‘ng morning. He left home about 2 o’clock in the afternoon, 
taking with him a lunch, cons'sting of two sandwiches and a piece of 
cake. He took with him no money, except such as he might ordinar‘ly 
have carried. and no clothing, except what he wore, consist’ng of ordina- 
ry working clothes, a fur-lined overcoat, and a cap. He drove to the cot- 
tage ‘n an automobile truck owned by the firm, as he had done on former 
occasions. On the road he overtook and invited to ride w'th him a neigh- 
bor. who accented his invitation and proceeded with h’m in the truck 
to the lake. During the afternoon hammer'ne was heard in the cottage. 
About 6 o’clock he went to the house of Mr Wentzel. ahout 5 feet from 
the cottage of the nlaintiff. and procured permission to keen the truck jn 
his barn durine the nicht. He drained the water from the radiator of 
the truck. after hacking ‘t into the harn. wh'ch was then Incked. About 
7 o’clock he again returned to the Wentzel home and nurchased a auart 
of milk. as he had nrevionusly done From there he telenhoned ton his 
partner Mr Rotes and sent a messace to his wife. the nature of which 
the defendant did not nermit to he dicelased He remained at the Went- 
zel hanse ahont one hour, d’sevesine with the family variane tanies. and 
manifesting nothing unuetal ar uneotural tn h’s annearance ar demeanor. 
He left there ahout & o’clack savine that he was onine ta hed The 
testimony of one witness is that he said he was onine toa the enttace to 
eat h’s cunner, Tt nrohahlv ‘s immaterial hut if there te anv tmnoartance 
in the dAtccrenaney of the testimony the advantage has heen oiven to the 
plaintiff hv the verdict of the iurv. 

Ahont half nast 11 a’elack thot nicht a netehhor naccine alana the 
hichwav Aeeovered the cattace to he ‘n flamec He aranced tha Woa-trol 
family. When thev and others reached the enttace, it was entirely des- 
troved. excent one nost Tn the hurnine ri’ns wac discovered the hadv 
of a man burned hevond recoonition. Where the head rested were cth- 
seauently found nieces of cold. Tt is not anesttaned that the cold was 
such as m‘ght have come from the teeth of Mr. Fnsion Most of his 
upner teeth were crowned with eold. TInderneath where the hins of the 
bodv had rested was found a hunch of kevs, identified as hig Tt is nrac- 
tically adm‘tted and there can he no auestion. that in the ahsence of 
fraud and incendiarv fire the bodv found ‘n the ruins of the cottave was 
that of the plaintiff's hushand The defense is that he placed a dead 
body in the cottage and that he started the fire and disappeared. The 
nucleus of this defense, of course, is that his business as an undertaker 
gave him the opportunity to provide a dead body. and with this as a 
starting point the defendant builds its defense mainly with the testimony 
of physicians and expert witnesses. 


The body was found in the living room of the cottage, beside a 
bed. This bed. with other furniture. had been brought from the rooms 
above, when Mr. Ensign was making his improvements in these lat- 
ter rooms. The purpose of bringing the bed downsta‘rs may also have 
been to sleep in that room, which was warmer. The cottage was heated 
by an old-fashioned wood stove in the living room. Only two fragments 
of this stove survived the fire and were ident‘fied by the plaint'ff. The 
coroner, who was called to the scene of the fire shortly after its occur- 
rence, testified that one of these fragments was found by him near a 
stone, and near the head of the body, which according to the evidence 
was about 11 feet from where the stove was standing. It is admitted that 
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carbon monoxide was present in the dead body. The defendant gave 
evidence tending to show, and claimed, that such carbon monoxide did 
not cause death. That may be admitted. E 

The point is, as bearing on the question of the identity of the body, 
that it was present, that according to the evidence it is the produce 
of imperfect combustion, and that it is formed by explosion, or may 
itself be explosive. The fragments of the stove above mentioned were 
introduced in evidence and exhibited to the jury. It is claimed by the 
plaintiff, and such claim is not controverted by the defendant, that one 
of these fragments appeared to have “buckled outward,” indicating the 
application of force from within. However that may be, it was a legiti- 
mate inference by the jury from the evidence, and the jury must there- 
fore be deemed to have so found, that carbon monoxide was generated 
in the stove, and that an explos‘on occurred, throwing the fragments to 
the places where they were found, and starting the conflagration. It was 
not incumbent on the plaintiff to prove the origin of the fire, for the pur- 
pose of identifying the body in question as that of her husband. She may 
establish such identity by any other evidence at her disposal, but it is very 
clear that, if the accidental or’gin of the fire has been established to the 
satisfaction of the jury, it disposes of the defense herein, because the 
corner stone of that defense is that the fire had an incendiary origin. 

When, in addition to the foregoing facts, the plaintiff established, as 
she did by uncontroverted evidence, that Mr. Ensign was a good husband, 
a good father, a good business man, and a good citizen, she had com- 
pletely demolished the defense. These attributes are inconsistent with 
the commission of such a repulsive crime as is here charged. Further- 
more, the crime, if successfully accomplished and undiscovered, obvious- 
ly involves to the perpetrator consequences of such a serious nature, 
which suggest themselves to all, as to make the commission of such a 
crime unthinkable, and to discredit the defense, in the absence of some 
adequate motive or reason for the commission of the crime. The dili- 
gence of the defendant in this case, properly exercised, has not been 
rewarded with a particle of evidence explaining the alleged conduct of 
Mr. Ensign, which, except for some such explanation or motive, is un- 
natural and contrary to human experience. 


The plaint‘ff’s case does not rest here. The defendant availed it- 
self of its right under the policies to make an autopsy of the body of 
the deceased. It was made for the defendant by Dr. Schultze. The 
brains, heart, lungs, liver, spleen, kidneys, stomach, and intestines of 
the deceased, except such portion of the latter as was destroyed by the 
fire, was carefully examined. Clearly, after such an examination and 
inspect'on of the vital parts of the body, the defendant should be able to 
demonstrate what caused the death of the person in question. That was 
the purpose of the autopsy. That was the claim of the defendant at the 
trial, and is its claim on this appeal. It contends that the person in 
question died from influenza pneumonia. Admittedly the person had that 
disease, but the plaint'ff denies that it was the cause of death. At the 
time when Dr. Schultze made the autopsy, he signed a detailed report 
thereof. That report may safely be assumed to be correct. because the 
autopsy was witnessed and the report verified by five physicians, includ- 
ing Dr. Vaughan, representing the plaintiff. 

, There was a serious inconsistency between the testimony of Dr. 
Schultze, as given at the trial, concerning the condition of the lungs, 
and his original report of the autopsy. The report shows that the right 
lung contained numerous fine yellowish gray nodules, but shows nothing 
of the kind in respect to the left lung, except that it states that the 
anterior half of the lower lobe in its lower portion “shows lobulated areas 
of a yellowish gray color.” In his testimony Dr. Schultze represented 
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the yellowish gray nodules as being scattered throughout all of both lungs. 
The report shows explicitly that the right lung was aerated, and that the 
left lung was aerated, “with the exception of the upper third of the lower 
lobe in its anterior half, which is gray and solidified and nonaerated in 
part. The anterior half of the lower lobe in its lower portion the lung 
is firmer, and shows lobulated areas of a yellowish gray color and very 
firm.” In other words, the report confines the solidification of the lungs 
entirely to the anterior half of the lower of the three lobes of the left 
lung, and shows that all the rest of that lung and the whole of the right 
lung was aerated or filled with air. In his testimony Dr. Schultze re- 
peatedly represents the entire portion of both lungs as being solidified. 
He testifies: 

“Around the air tubes in the lung, technically called the bronchi, the 
lung tissue, which is composed of air sacs, was filled with the products 
of inflammation, and on examination with the naked eye these parts of 
the lung were solid and contained no air.” 

Again he testified: 


“All the lung being affected, in fact, from the air tubes to and in- 
cluding the air sacs.” 

Still further he testified: 

On this testimony alone as to the condition of the lungs rests the 
claim that death was caused by pneumonia. Other physicians called 
by the defendant based their opinions as to the cause of death en- 
tirely on conditions as stated by Dr. Schultze at the trial. Dr. Vaughn 
personally examined the lungs, and agrees to the report of the autopsy 
as made by Dr. Schultze. It would seem that any competent physician, 
after such an examination, could tell whether the pneumonia was suf- 
ficient to produce death, without the aid of a microscope or chemical 
analysis. The latter might be useful. if there were a controversy as to 
the existence or nature of the disease. 

Emphasis is placed by the defendant on a pathological report made 
by Dr. Symners at the instance of the plaintiff. I find nothing in that 
report which militates against the position of the pla‘ntiff. Dr. Schultze 
testified that he took about 30 blocks from the lungs of the deceased for 
examination, and it is argued that he divided those blocks or sections 
of the lungs with Dr. Vaughn, who delivered all that he received to Dr. 
Symners. In this particular, as in others, the testimony of Dr. Schultze 
is discredited by his report at the autopsy, where he says: 

“Two sections from the right lung, lower lobe, placed in jar. and a 
section from the upper lobe. * * * Several pieces of the areas de- 
scribed in left lung were taken for examination.” 


It will be observed that the “areas described in left lung” were the 
only areas which according to his original report show solidification or 
hardness. Dr. Vaughn testifies it was these pieces which were divided 
with him, and which he delivered to Dr. Symners, and on the portions 
so delivered by him the report of Dr. Symners was based. But, if we 
assume that the report of the latter applies to the entire portion of 
both lungs, there is absolutely nothing therein indicating death by 
pneumonia, or for that matter any cause of death. It shows the pres- 
ence of pneumonia, and that— 

“Many of the bronchioles, together with some of the alveoli, are filled 
to the point of distention by polynuclear leucocytes.” 

As explained by Dr. Vaughn, the latter means, not pus, but pus- 
forming cells, a reaction to the inflammation, “the productive agency of 
the body, ang the scavenger of the body.” Dr. Vaughn testifies there 
is nothing in Dr. Symners’ report showing the cause of death. That 
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testimony was unnecessary. To me it seems apparent, without medical 
interpretation. It is noteworthy, also. that Dr. McKenna, the defend- 
ant’s witness, emphasizes the idea that, in stating in answer to hypo- 
thetical questions that pneumonia caused death, he did not base his 
answer on Dr. Symner’s report. Manifestly he found nothing therein 
to indicate the cause of death. The original report of Dr. Schultze, 
therefore, shows, as before stated, solidification or hardness merely in 
the anterior half of the lower of the three lobes of the left lung and 
that all the rest of that lung and the whole of the right lung was aerated 
or filled with a.r. The pathological report of Dr. Symners shows mere- 
ly the presence of pneumonia, and contains nothing incons‘stent with 
the report of Dr. Schultze, even though it be assumed. which is not 
the fact, that it applies to the ent re portion of both lungs. Dr. Schultze, 
test'fy.ng to conditions materially inconsistent with his previous report, 
says that in hs opinion the influenza penumonia was the cause of death. 
Dr. Vaugh testified positively that in his op‘nion it did not cause death. 
He says it was localized, or not diffused throughout the entire area of 
the lungs. That is precisely what Dr. Schultze’s original report shows, 
contrary to what he swore to at the tr:al. Dr. Vaughn also says the 


pneumonia was resolving or curing, and if it was cur.ng, of course, it 
could not produce death. 


Dr. Vaughn is corroborated by the original report of the autopsy 
as made by Dr. Schultze, and is not contradicted by the patholog:cal 
report of Dr. Symners. Dr. Schultze is ser.ously contradicted by his 
own report. The jury believed Dr. Vaughn. That ends the defense, 
because very clearly, if the defendaut, aiter the post mortem exami- 
nation which was made, could not satisfy the jury that the person 
whose body was found in the fire died as the result of some disease, it 
necessarily followed that he must have been burned to death. So 
the jury reasoned, and such reason.ng is logical. After the failure 
of the defendant to establish any other cause of death, it was of 
little avail to develop theories based on the clotting of the blood and 
scantiness of the tat around the :ntestines. ‘Those circumstances may 
be accounted for, as we shall hereafter see; but, were it otherwise, the 
jury clearly had a r.ght to disregard them, in view of the testimony, ac- 
cepted by them, that pneumonia was not the cause of, the death, and 
of the imabiity of the med.cal men to otherwise account therefor. It 
would be more satistactory if Dr. Vaughn had testified that with the 
influenza pneumoma as found in this ind:vidual he could have been 
actively about as Mr. Ensign was the day he left home, and that his 
illness would not have been noticeable to observers. For this omission, 
however, the defendant and not the plaintiff is responsible. 


[2, 3] Questions by the plaintiff designed to develop those facts 
were excluded on object:ons by the defendant, which objections brought 
from the court the ruling: 


“I think the only question about this is as to whether this individual 
died from his pneumonia or not.” 


After procuring that ruling, the defendant cannot consistently urge 
that the pneumonia, as described by Dr. Vaughn and by Dr. Schultze 
in his or.ginal report, would have prevented Mr. Ensign from going to 
the cottage and performing the acts which he performed that day. A 
party on appeal will be held to the attitude which he assumed at the 
trial. Hoffman v. Lehigh Valley Railroad Co., 188 App. Div. 414, 418, 
177 N. Y. Supp. 140. Neither can the defendant urge with much cogency 
that the jury rejected evidence given by its experts in answer to ques- 
tions which it would not permit the plaintiff's experts to answer. The 
defendant’s physic.ans, however, admitted that with ordinary or lobar 
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pneumonia patients might be around without prostration and manifesting 
no fever. “It is very hard to keep some of these people in bed,” testified 
Dr. Schultze, speaking of patients with lobar penumonia. 

_ [4] Here the discussion might naturally conclude. In the dissent- 
ing opinion, however, some facts are stated in such a manner as to’ 
render appropriate further discussion concerning the same. I do not 
share in the suspicions of the Presiding Justice. Neither do I agree 
with all his statements of facts, nor with all the inferences which he 
draws thereform. . It is called to our attention that the policies involved 
in this action are accident policies, one of which provides for a double 
indemnity for death in certain specified ways, includ.ng death in a burn- 
ing building, and that the other provides for liab:lity only in case of 
death in certain specified ways, including death in a burning build.ng. 
Turning to the policies we find that the first one was both an accident 
and health policy; that it was issued shortly after Mr. Ensign recovered 
from an illness “for stone in kidney, lasting four weeks”; and that both 
policies provide elaborate schedules of indemnities, not only for death, 
but for various kinds of accidents, and for various kinds of injuries and 
disabilities. They were both issued in the year 1916, two years or there- 
abouts before the fire. The annual premium of the first policy was $80, 
and of the second $51. They are such policies as any act.ve man might 
naturally have taken. If they had been conceived in fraud, it is improba- 
ble that the insured would have paid a larger annual premium for _pol- 
icy which on the consummation of the fraud, was expected to produce 
a much smaller amount than the less expensive policy. There were a 
number of other accident policies, which are not set forth in the record; 
but they probably contain substantially the same provisions, and probably 
are of the same general nature, as the two involved herein. 

It is true that in the year 1918 Mr. Ensign materially increased his 
insurance, but of the total amount of the maximum insurance of $103,- 
250 this defendant issued $60,000. Of the maximum insurance of $47,- 
000, issued in 1918, $37,000 was payable to Mr. Bates. Of this latter 
amount $25,000 was issued by this defendant. If, therefore, there was 
anything unusual, strange, or suspicious about these policies, the defend- 
ant must have known it. It was a party to the contracts, which included 
more than one-half of the total insurance, and most of the entire insur- 
ance which was payable to Mr. Bates. The evidence discloses three of 
the defendant’s agents at one time at the place of business of Ensign & 
Bates, negotiating some of this insurance in 1918, which is payable to Mr. 
Bates. It is improbable that the reasons for making the policies payable 
to him were not disclosed to the defendant’s agents, or it may be more 
accurate to say it is improbable that the reasons for doing so were not 
urged on the firm by such agents. At any rate the defendant was a party 
to the contracts, and was undoubtedly satisfied with the reasons, what- 
ever they were. The ‘plaintiff was not a party to the contracts, and does 
not know the reasons. It is too late now, when the defendant is called 
upon to live up to its contracts, to urge that they were suspicious, un- 
natural, or unreasonable. It did not so regard them during the time 
they were sources of income to itself. Of course the amounts and cir- 
cumstances of these policies were proper evidence, as bearing on the ques- 
tion of fraud, but the importance of such evidence was entirely a matter 
for the consideration of the jury. And when all the facts concerning 
these policies are fully stated, and their true relationship in reference to 
their environment is set forth, the situation presents a different aspect 
than the situation as presented in the dissenting opinion. An incomplete 
statement may be as msleading as any other. 

It is said that the anuual income of Mr. Ensign was $1,300, and that 
a payment of $5,500 by Mr. Bates to the plaintiff as the executrix of 
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the will of Mr. Ensign “represented the return of any capital originally 
put in the business by him and one-half of the profits of the business 
since 1907.” As I read the evidence, there is no justification for either 
statement. Mr. Bates, when being examined as to whether Mr. En- 
sign drew from the business any unusual amount just prior to the burn- 
ing of the cottage, testified that he drew nothing, except what each 
partner was drawing from the business for living expenses, and which 
at that particular time was $25 a week. I find no evidence as to what 
either partner had at any time put into the business or drawn there- 
from, in the nature of profits or otherwise, except as stated. The de- 
fendant m.ght have proved the facts, but for reasons satisfactory to 
itself it did not desire to do so. The plaintiff likewise might have done 
the same, but she did not need to do so. The uncontradicted evidence 
is that the business of the firm was very prosperous, and not merely 
“fairly prosperous”; that each year during the 11 years of the exist- 
ence of the firm the bus‘ness increased over the preceding year, and 
that the year 1918 was the most prosperous of all. The business could 
not be said to be even “fairly prosperous,” if it yielded each partner 
only $25 weekly. The credit of Mr. Ensign at the bank was shown to 
be good. He had some trifling obligations, but they were not urgent, 
and were met promptly and without difficulty by his executrix after 
his death. The premiums on the policies in which Mr. Bates was in- 
terested were paid by the firm and treated as a firm expense. Further- 
more insurance was not a new venture with Mr. Ensign. He had large 
polic‘es existing at the t.me of his marriage, which subsequently ma- 
tured and were paid. There is no evidence justifying an inference 
that he was pecuniarily embarrassed, or that the anuual insurance pre- 
miums which he had obligated himself to pay were beyond his ability 
to do so. Neither do I find any evidence that Mr. Ensign or his firm 
never paid an income tax, except that Mr. Bates testified that after the 
death of Mr. Ensign he paid no income tax on the business of the firm 
transacted during the year 1918. 

[5] Equally unjustifiable is the argument in reference to the height 
of the body found in the fire. It is conceded that from the length of 
the femur the height of the man may be ascertained, in 20 per cent. 
of cases within 3 inches approximately, and in the remaining 80 per 
cent. of the cases with greater accuracy. The length of the femur in 
the body in quest:on was 49.5 centimeters. There was some confusion 
in computation, but, applying the rule in practice for determining the 
height of a man whose femur is 49.5 centimeters, Dr. Vaughn finally 
made his height less than 182 centimeters, which reduced to feet and 
inches is less than 6 feet, well within the limits fixed by the witness, 
the exact height of Mr. Ensign being 5 feet 9 inches. There are 2.54 
centimeters in an inch. Webster’s Dictionary; Century Dictionary. In 
reducing the centimeters to inches, the witness erroneously assumed there 
were 2.50 centimeters in an inch, and in using that divisor an erroneous 
quotient of more than 72 inches was produced. The height as expressed 
in centimeters was correct. Nothing can change the fact that 182 centi- 
meters are not more, but less, than 72 inches. 

I am unable to grasp the mental processes by which it is argued that 
the body found in the fire had been mutilated to prevent identification. 
The hands and feet and portions of the arms and legs had disappeared. 
I do not understand there is any evidence indicating that they had been 
severed from the body, and I am unable to comprehend how the hands 
or feet, particularly without the flesh thereon, in the absence of some 
abnormality, would have any bearing on the question of identification. 
The presence of the brain precludes the argument that the head had been 
removed. As I understand the contention in this particular, it is that 
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Mr. Ensign selected a body of a male person about his own age, size, 
and height, but without any teeth, and that he subjected the head to some 
artificial heat, independent of the burning building, for the purpose of 
destroying any indications that there were no teeth, and that he pro- 
cured some gold in quantity and quality such as might simulate the gold 
in his own teeth, and placed it under the head of the body in question, 
and deposited his keys under the body, where they would be protected to 
a large extent from the fire, so that they would survive the fire. The 
presence of a pan over which, according to the evidence of one witness, 
the head was lying, is seized on as a straw to lend color to this contention. 

That argument strikes me as too fantastic for serious consideration. 
Aside from the natural difficulties and impracticability of executing such 
a subtle scheme, it implies on the part of the schemer a superhuman 
omniscience, whereby. he could determine just how the scheme was going 
to work out. How was he to know that the gold and keys would sur- 
vive the burning building? But, aside from all other considerations, the 
argument ignores entirely the testimony of three disinterested witnesses 
that the skull was present when the body was discovered in the ruins of 
the fire. It was that which drew the attention of the witnesses to the 
figure of a man. When the autopsy was held, 15 days thereafter, the 
skull had disappeared. The reason for the transformation is found in 
the testimony of Dr. Schultze, the defendant’s witness, as follows: 

“Q. Well, doctor, bones will burn, if they are subjected to sufficient 
heat, will they not? A. The organic material of the bones will burn up. 
The unorganic material or ash of ‘the bones will remain. Q. As we 
speak of burning the hand or foot of a person, if subjected to sufficient 
heat, it will be burned away, so it leaves nothing but ashes, will it not? 
A. Yes; but the ash would show the form of the bone, unless it was sub- 
sequently crushed or disintegrated in some way.” 

The distintegration had taken place intermediate the fire and the 
autopsy. If some person had purposely burned the head by artificial 
means for the purpose of destroying it, he would certainly have seen 
that it was “disintegrated” before he abandoned his task. That would 
have been very easy, and without doing so the purpose of the burning 
was incomplete. 

[6] The defendant produced witnesses from distant cities, who had 
cremated thousands of human bodies after death, and who testified that 
in all those cases the teeth survived the cremation. It is extremely 
doubtful whether such evidence was competent. A qualified witness 
may express an opinion in respect to the particular matter under in- 
vestigation, but he cannot on direct examination give specific in- 
stances. The party against whom he is called cannot be prepared to 
meet individual cases. It will be assumed, however, for the purpose 
of this case, that such evidence establishes the opinion of those wit- 
nesses that the teeth of the body in question, if there were any, would 
have survived the fire, although they admit that they have had no experi- 
ence in respect to persons who have met death in burning buildings, where 
the conditions are obviously different from the conditions which exist 
in the process of cremation. Those witnesses did not and could not 
know, according to their own testimony, whether the bodies which were 
cremated did or did not have teeth. It appears from their own testi- 
mony that they assumed, without any knowledge on the subject, that 
whenever teeth did not appear after the cremation none existed before. 
It is not strange that such evidence did not appeal to the jury. I shall 
assume, however, that the teeth are the hardest substance in the human 
body, and ordinarily would survive a fire. But it is not difficult to ac- 
count for the missing teeth in this case. I quote from the testimony of 
Prof. Touceda, the defendant’s witness: 
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“Q. What do you say as to whether teeth can be burned, so as to 
destroy their shape, by a degree of heat which is sufficient to melt cast 
iron? <A. Well, I think that the shape can be altered considerably, be- 
cause there is always more or less moisture there, and the gas as gene- 
rated by the decomposition of the organic matter in the bone, or the 
moisture, that will generate gas that will disrupt the teeth, and they 
won't be in just the shape they were before. In other words, the an- 
swer to that question depends upon the rate that you would heat them. 
If you heat them slowly, this gas would go off without disturbing the 
shape of the teeth. If you heat them fast. it might cause a change. 
* * * Q. The burning of the teeth, as you have described, they do 
burn, but they crack apart and separate; is that the idea? A. Portions 
of them burn just like a bone. There is organic matter in teeth, and that 
portion burns. Q. So that, if some portion of the tooth of a human body 
came in contact w.th actual live coals of fire, some portion of it would 
actually burn, would it not? A. I think so. Q. And the remainder may 
crack apart and become fine particles? A. Well, that would depend upon 
conditions. If it was burned undisturbed, it wouldn’t; it would retain 
the form of the tooth, as you see in this case here (indicating).” 

This testimony must be construed in the light of the following facts: 
That Mr. Ensign had poor teeth; that this body was burned by a roaring 
mass of flames in the open air; that timbers were repeatedly falling on 
or about the body; that while still burning the body was subjected to the 
sudden reaction of 8 or 10 pails of water thrown upon it to preserve it 
and extinguish the fire; that after the fire was extinguished the body was 
handled, wrapped in a blanket, transported 12 miles, part of the distance 
over a rough road; that it was prepared for burial, buried, and after 15 
days was disinterested and presented at the autopsy; that there were at 
the autopsy numerous small pieces or fragments of bone which could 
not be identified. In the light of the foregoing testimony of Prof. 
Touceda and of the foregoing facts, all of which are established, the 
jury were at liberty to determine that the absence of the skull and teeth 
was sufficiently explained. 

As we have already seen, the disappearance of the skull interme- 
diate the fire and the autopsy was conclusively established. It should 
be observed. also, that no witness testified either to the presence or the 
absence of teeth when the body was discovered at the fire. Probably 
they at that time escaped identification, but there is no ‘evidence on 
the point. The entire evidence as to the absence of teeth relates to the 
time of the autopsy. Even Dr. Schultze admits that the incinreation of 
the head in this case would account for the disappearance of the teeth 
in time. One of the witnesses testified to the presence of a pan in 
proximity to the head of the body. His exact testimony was: “It [the 
head] was over the pan; it wasn’t directly in it.” No other witness 
makes any allusion to the pan, except that it was present, and it does 
not appear to have been regarded by any one at the time as a suspi- 
cious circumstance. There was no cellar under the cottage. The floor 
was one foot above the ground, in addition to the thickness of the sills. 
Reference has been made to a stone near which one of the fragments of 
the stove was found. The stone, according to the inference of a witness, 
which must have been correct, had been under the floor of the cottage, 
which had been built over it. The floor, of course, was destroyed. Like 
the stone, the pan may have been under the floor. If the body in ques- 
tion was lying on the bed in the living room of the cottage, it must have 
rolled therefrom when the bed tilted with the burning floor. But if a 
person sleeping in the bed had arisen therefrom. and, overcome by flames, 
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or smoke, or gases, had fallen to the floor, or if, as the defendant claims, 
a dead body was placed on the floor beside the bed, the body, when the 
floor burned thereunder, would have sagged to the ground beneath. 

The point is that in any event the body, when found, could not have 
been in the same posit‘on in which it was before the floor burned. The 
fact that the head was “over the pan,” therefore, is no significance. The 
walls of the thorax and some of the ribs were burned away, indicating 
that the body was not lying face downward, as would naturally be the 
case if an attempt had been made to burn away the recognizable features 
of the head. And is it conceivable that a person destroying the head 
by the method suggested would have left the pan thereunder? He 
would have reduced the head to ashes and removed the pan before be 
abandoned his gruesome task.. Throughout this controversy it has been 
assumed that Mr. Ensign, if in the burning cottage, must have been 
sleeping on the bed in the living room. Perhaps he was. But such as- 
sumption is not required. To facilitate his work in the upper rooms, he 
had moved some of the furniture to the rooms below including one of the 
beds. Although he told his wife he had moved the bed to the living 
room because it was cold, the night in question was not cold, and wheth- 
er he was sleep.ng upstairs or downstairs is a question which cannot be 
determined. There were two beds upstairs. Perhaps it is unimportant, 
except that the jury, in deciding this case in favor of the plaintiff, were 
not requ.red to find that he was sleeping in the lower room. 

It is no more difficult to understand the freakislness of the fire in 
consuming certain parts of the body more than others than it is to 
understand its freakishness in the destruction of the bu.lding and its 
contents. Not a single nail was found in the ruins, nor any part of 
the hardware of the building, except perhaps the lock and key of one 
door. Some of the glass, probably from the windows, but not all of 
it, rema.ned. All cooking utensils disappeared, but a Lincoln penny and 
a metal badge, a plaything of the children, were subsequently found. The 
old wood stove in the living room, except two fragments heretofore 
mentioned, had disappeared, and noth'ng was left of the stove in the 
kitchen. The iron bed, w.th its springs, in the living room, retained its 
identity, except that it was warped and blackened, but not a vestge re- 
mained of an iron bed, which was in the upper room. It is beyond 
human ingenuity or explanat.on to account for such apparently incon- 
sistent results. The burning of the body was no more incons:stent. Fire 
and flood are not logical or consistent in their ravages. Undoubtedly, 
however, it is a fact that the head of the body was exposed to more 
intense heat than the rest of the body, because it was nearest to the 
burning side of the building. 

Incidentally it is difficult for me to understand why, if this was a 
dishonest fire, the bed should have been removed from the upper to 
the lower room. I cannot conceive how the criminal purpose, if it 
was such, was subserved or aided by that change. It would seem to 
me that from every standpoint a person consummating this alleged 
wicked plan would naturally have preferred the bed and the body to 
be in the upper room, the natural place for both. The purpose could 
better have been accomplished in that part of the house, with a greater 
appearance of naturalness, and I am unable to perceive how, from any 
standpoint, anything was to be gained by placing either the bed or the 
body in the room below. The fact that the bed was moved is to my 
mind a strong circumstance against this defense. It may not strike all 
minds the same way, but certainly it was a circumstance the importance 
of which was a question for the consideration of the jury. 
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The empty stomach proves nothing. in view of the testimony of Dr. 
McKenna, the defendant’s witness, that it “shows that nothing had 
been taken in for at least a period of three hours.” Naturally the in- 
sured had not eaten in three hours before the fire. I do not under- 
stand that the evidence establishes that there were no contents in the 
intestines. Dr. Schultze at the trial substantially so testified, except 
that he admitted that “the small intestine contained very little recogniz- 
able contents.” Experience demonstrates that the original report of the 
autopsy made by this witness is more reliable than his testimony, and 
turning to that report, which at the time of the autopsy represented 
the agreement of both parties to the controversy as to what he au- 
topsy disclosed, we find the following: 


“The small intestine is mostly charred: very little of it shows ap- 
preciable contents. The caput coli shows its mucous membrane stained 
with feces. very little contents. The hepatic flexture is charred. The 
right half transverse colon is collapsed and empty. The splenic flexture 
of the colon and discending colon is absent. On the left side of the 
abdomen, over the area of the descending colon, the abdominal wall is 
absent and its margin in the opening is charred and ragged.” 


Although the report is silent on the point, the testimony shows that 
a portion of the rectum was absent. With a portion of the intestines 
missing, and what was left showing some contents, and a part show- 
ing “appreciable contents,” it is a mistake to say that the intestines were 
empty, or to draw any inference based on the alleged absence of their 
contents. The testimony shows that Mr. Ensign had eaten very little 
on the day in question, except that he ate an ordinary breakfast. In 
respect to the scantiness of fat around the intestines or in the abdominal 
cavity, it would naturally occur to an ordinary layman, and doubtless 
occurred to the jurors, that such a roasting as that body received would 
naturally deplete the fat and reduce it to a minimum. Part of the ab- 
dominal walls and part of the intestines were entirely burned away, and 
other portions were charred to an extreme extent. 


Dr. Schultze testifies that the blood in the case of persons burned 
to death does not clot. Dr. McKenna, defendant’s witness, is not so 
sure about that. He says it does not “clot as a rule” and that it does 
not “generally” clot. His theory of the clotting is that it is caused by 
contact with air, and that the inhalation of smoke and gas by victims 
of fire excludes air from the lungs, but that in the course of time, if 
the body is left to itself, the blood will settle by the force of gravity 
and form clots. In other words, if the victim of a fire inhales smoke 
or gas, the blood-clotting process may be retarded or interfered with, 
but is not necessarily prevented, especially after the lapse of time. That 
is the way I understand this testimony, and I think that certainly is 
a fair inference therefrom. All these conditions, the contents of the 
‘intestines, the scarcity of fat, and the clotting of the blood, are stated 
in the report of the autopsy, and were known to Dr. Vaughn, and 
agreed to by him when he testified that influenza pneumonia could not 
have been the cause of death. In respect to all these circumstances 
it must be remembered that they relate to conditions 15 days after death, 
and after the body had been embalmed, and had necessarily experienced 
physical and chemical changes by reason of fire and water and lapse of 
time. 

[7] I have not attempted to answer all the arguments advanced or 
suggested in the dissenting opinion. Some of them seem to me to be 
trivial and unimportant. Others are based on evidence which the jury 
had a right to reject. All of them should be addressed to the jury. I 
think one of the fallacies of that opinion consists in attributing to the 
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expert testimony a conclusivness to which it is not entitled. Ordinarily 
such testimony, even though uncontroverted, may be disregarded by a 
jury. People ex rel. Third Avenue Railroad Co. v. State Board of Tax 
Commissioners, 212 N. Y. 472, 485, 106 N. E. 325; The Conqueror, 166 U. 
S. 110, 131, 133, 17 Sup. Ct. 510, 41 L. Ed. 937; Brehm v. Great Western 
Railway Co., 34 Barb. 256, 273. In People v. Vanderhoof, 71 Mich. 158, 
39 N. W. 28, the court laid down the wholesome rule that a party is not 
obliged to employ rebutting experts, on pain of having the original evi- 
dence of experts accepted as conclusive. But it is not necessary in the 
instant case to go to that extent, or to seek the applcation of the rule 
above stated. All the evidence of the defendants has been met and 
controverted. It may be that in some details there is no direct clash of 
witnesses against witnesses, but the witnesses of the defendant do clash 
with the general tenor of the evidence given by other witnesses, and in 
some instances by other witnesses of the defendant. In this, as in many 
similar cases, the theory advanced by one expert witness is uncon- 
sciously exploded by the theory advanced by another. There is a clear 
inconsistency between all the testimony produced by the defendant and 
other port’ons of the testimony produced either by the plaintiff or the de- 
fendant, and there certainly is a clash between the expert witnesses of 
the defendant and the circumstances and probabilities disclosed by the 
evidence. 


I do not think what may be called the human aspect of a case like 
this should be entirely ignored. The conduct of the insured dur‘ng 
the few days preced’ng the fire should be carefully considered. The 
renovation and improvement of the cottage by him “as a surprise to his 
family in the spring’; the removal of the bed from the upper to the 
lower part of the house: his anx‘ous solicitude for h‘s sick boys. re- 
peatedly and variously manifested; his purchase for one of them of thé 
thrift stamps on the dav he left home; his prenaration on that dav of the 
meal for the use of the family after his departure; h‘s delivery to his 
w'fe, when he denarted, of a small sum of money to purchase family 
supplies; his invitation to the neighbor to ride with him on his way to 
the cottage, and the usual and ordinary conversation in which they en- 
gaged: the message to h’s wife at about 7 o’clock in the evening: his 
visit of about an hour with the Wentzel family, eneaging as he dd in 
ordinary talk. with his usual annearance—these and other instances which 
m‘cht be mentioned are not ‘ndicative of a man whose mind is obsessed 
with a nurpose to immediately commit a crime which he knew would 
necessarily entirely change the status of his life, and practcally wipe out 
h‘s existence. It is impossible in an onin‘on to give a picture of this 
man’s life during the short time preceding the fire, but I do not see how 
any one can read this record w‘thout being convinced that he was think- 
ing the thoughts and doing the deeds of a man impelled by normal and 
honorable motives. If it be argued that he was acting a part and 
gauging his conduct to avert suspicion. the answer is that he must have 
been an extremely good actor to play the part so naturally and w‘th such 
apparent unconsciousness. But if it be admitted that he may have been 
dissimulating, it remains a fact that there is no explanation of his 
crime. A man may desire to abandon his family; he may desire to 
abandon a business, prospering with a continually increasing prosperity; 
he may desire to abandon friends and social relations, and all that he 
has striven for during a life of nearly 50 years; he may desire to 
wander a fugitive from justice, shrinking in terror from every familiar 
face or voice: he may even desire to obliterate his identity— all of which 
is implied by this defense on the part of the insured; but a man never 
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has any of those desires, unless there is some good reason or motive 
therefor. Without such a reason or motive, the defense rests on no 
foundation. 

' The weakness of the defense is emphasized by.the necessity which 
is recognized in providing an accomplice for Mr. Ensign. The ac- 
complice selected is his partner. As they were partners in business, 
so it is insinuated they are partners in crime. This adds to the im- 
probability of the defense. Not one, but two, reputable citizens, with 
long and honorable and successful business careers, have suddenly be- 
come criminals. Mr. Ensign did not need the assistance of his partner 
to accomplish this crime. The sole connection of Mr: Bates with the 
transaction consists in pouring water on the burning body when he was 
summoned to the fire, an act which did not promote, but on the con- 
trary retarded it, and tended to expose the conspiracy, if it existed, in 
which he was himself concerned; or was that also done to avert sus- 
picion? The necessity of an alleged accomplice arises, of course, from 
the fact that without one Mr .Ensign could not expect to profit to the 
extent of a single dollar. If such a conspiracy could be successfully ac- 
complished, it would profit Mr. Bates to the extent of his ill-gotten gains; 
but probably no one will argue that the profits of Mr. Ensign would be 
a temptation to him to make the great sacrifice he was required to make. 
There is small inducement for one to lead such a life as to win the 
respect and esteem of the community in which he has lived for many 
years, unless it counts for something against an assault of this nature, 
based as it is on not a single probabil‘ty, but on theories and conjectures. 
The jury, which had the responsib'lity of deciding this case. refused to 
be misled by such theories and conjectures, and followed the path of rea- 
son and good sense and common experience. I have no doubt that it was 
the duty of the trial justice to submit this case to the jury for their 
determination, and I am equally clear that the verdict should not be set 
aside as aga‘nst the weight of evidence. 

No ruling during the trial is complained of on this appeal. No ob- 
jection or quest'on of any kind is raised in criticism of this judgment, 
except that the insured is not dead as the result of an accident. 

For all the reasons stated, I think the judgment and order should 
be affirmed, with costs: 


Woodward and Kiley, JJ:, concur. 


Joun M. Ke ttoac, P. J. (dissenting). The plaintiff’s cottage, at Lake 
Charlotte, 12 miles from Hudson, was burned on the night of December 
12, 1918. and in the ruins was found the charred trunk of a man. Re- 
covery has been had upon two accident policies to the plaintiff, upon her 
husband, one dated July 19, 1916, for $7,500, with a double indemnity 
for the loss of life in a burning building, a public conveyance, or pas- 
senger elevator, thus making that policy, as the jury finds $15,000; the 
other, dated December 21, 1916, for $20,000, for death by accident while 
in a burning building, upon a public conveyance, or upon a passenger 
elevator. The question for consideration is whether the plaintiff’s hus- 
band met an accidental death in the burning building. 


At the time of the fire the total insurance, life and accident, cover- 
ing Ensign’s life, if he met accidental death in a burning building, a 
public conveyance, or a passenger elevator, was $103,250, of which 
$56,250 was payable to the wife, $5,000 to the wife and children, $5,000 
to the children and $37,000 to his partner, Bates. Seven of the policies 
were issued prior to February 27, 1918, and all of the seven were 
accident policies, except three of $2,000 each, taken out October 13, 
1917, with annual payments of $239.28. These seven policies called 
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for $61,250 in case of accidental death in a burning building, a public 
conveyance, or passenger elevator; if accidental death occurred other- 
wise, the amount payable would be reduced by $35,000. The total 
annual premiums on these policies was $438.08, including the $239.88 
on the life policies of October 13, 1917, or $196.20, if that premium is 
excluded, and the total annual premium on all policies outstanding at 
the time of the fire was $2,279.23. 

After February 27, 1918, Mr. Ens‘gn was very active in insurance 
matters. On that date two life policies, together calling for $5,000, 
were issued, in which the wife was named as beneficiary. The bene- 
ficiary was changed July 15th to the wife and two children. April 6, 
1918, a life policy of $10,000 was issued, his estate being the bene- 
ficiary; June 28th the beneficiary was changed to the partner, Bates. 
May 4th a joint policy was issued upon the lives of Ensign and Bates 
for $15,000 for benefit of the survivor. On July 6th an acc‘dent policy 
for $15,000 was issued, payable to Bates, with double indemnity in case 
of loss in a burn‘ng building, a public conveyance, or a passenger ele- 
vator. On August 16, 1918, a life policy of $5,000 was issued to his 
estate; on October 24th the two children were substituted as bene- 
ficiaries. On November 20, 1918, he took an accident policy, with an 
indemnity for loss of life during the first year of $2,000, payable to Bates. 

In all of the life policies issued in 1918 the premium was payable 
quarterly, and on the policy of August 16, 1918, a note was given for 
the premium falling due a few days before the fire. Bates testified that 
the premiums upon the joint policy and upon the $10,000 pol‘cy pay- 
able to him, or $1,32260 per year, were payable by the firm. The 
other premiums clearly were an obl’gation against Ensign alone. He 
and Bates were equal partners as undertakers at Hudson, N. Y. It 
does not appear that there was any policy, accident or life, upon the 
life of Bates for Ensign’s benefit, other than the joint policy men- 
tioned. These policies called for a payment by Ens‘gn of $966.76 
per year in premiums, a large sum to be paid by a man-whose annual 
total income, as we shall see later, was only $1,300, and who had 
himself, his wife, and two children to support. He paid a house serv- 
ant $4 per week; her wages and the premiums payable by him would 
pretty well exhaust his annual income, in addition to which he would 
be charged the half of the $1,322.60, which Bates says the firm was to 
pay. The plaintiff knew that the husband had insurance, but did not 
know of the amount, and had no information that any of it was for 
the benefit of Bates. The insured was upwards of 49 years of age, 
weighed 190 pounds, was 5 feet 9 inches high, a fairly strong, rugged 
man, with broad shoulders, well proportioned, and was in good health. 
The fact that he had so recently been accepted for insurance speaks 
for his good health. He had spent the morning of the fire in putting 
double windows upon his house at Hudson. He had lost no teeth; 
most of his upper teeth, however, were crowned with gold. He, his 
wife, and two children lived over the undertaking office. His family re- 
lations were good. 

Ensign and Bates had a morgue in the office building and a vault in 
the cemetery, in each of which were many dead bodies. On account 
of the influenza there had been many deaths, and both partners had 
been very busy. Bodies came to the morgue from hospitals: other 
bodies came from private homes; in some cases the persons who died 
had no homes; some of them were foreigners. Ensign was the em- 
balmer, and had charge of the dead bodies. In one week the firm had 
30 funerals. Both partners were men of good standing in the com- 
munity. Bates had a wife and two children. Each partner drew from 
the business $25 a week for living expenses. Ensign had no individual 
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property, except the little cottage at the lake, which had been purchased 
by him and deeded to the plaintiff. The firm owned the building in 
which the office was, subject to a mortgage of $4,000. Bates’ house 
was mortgaged for $2,500. The firm, a few months before the fire, 
“as a side line,” had begun the sale of automobiles, and had outstand- 
ing notes, business paper, on that account, of $9,000, and it owed #4,- 
700 in other indebtedness, apparently, in add'tion to the mortgage. En- 
sign personally owed about $800, which embraced several notes in the 
bank due to tradesmen. Some of the tradesmen’s notes had been run- 
ning for some time, and had been renewed from time to time, with 
small payments thereon. The firm had been in bus'ness since 1907 and 
was fairly prosperous. Neither Bates, Ensign, nor the firm paid any 
income tax. There is no evidence that either partner ever drew from 
the firm anything aside from $25 per week, from which it would result 
that that sum was Ensign’s total income. After the fire Bates paid the 
plaintiff, as Ensign’s widow, $6,300, as he says, for Ensign’s interest 
in the business, which, of course, was subject to the payment of his 
debts. This represented the return of any cap‘tal originally put in the 
business by him and one-half of the profits of the business since 1907. 

The Ensign family lived at the cottage during the summer, up to 
about Labor Day, and he was frequently there nights. Some time 
about the latter part of November, 1918, Ensign, it is said, began to 
make certain repairs upon the cottage, and was there several days. 
Among other things, he removed the furniture from the second floor 
to the first, put down some linoleum on the second floor, and was to 
paint it two coats; this was intended as a surpr’se to his fam‘ly in 
the spring. He was called suddenly from the cottage on account of 
the sickness of his children, who had the influenza. On the day of the 
fire the children were better, and it was understood that the woman 
who was assist’ng in taking care of them would leave the first of the 
week. 

Ensign, the morning of the fire, was cheerful and in his usual good 
health. He said he would go to the cottage and close it for the winter. 
H‘s breakfast, at about 7 o'clock, consisted of two or three pieces of 
sausage, five or six pancakes, bread and butter, and coffee. H's lunch- 
eon, about 11 o'clock, consisted of soup, pie, bread and butter, and 
milk. Sandwiches and cake were prepared for him to take to the lake. 
He went to the lake in the Vim truck, in which there was nothing 
but h‘mself; left the truck at a ne‘ghbor’s and went to the cottage. 
Hammering was afterwards heard at the cottage. In the evening, about 
8 o’clock, he came down to the neighbor’s about 500 feet from the cottage, 
visited with the family a few moments, telephoned to Bates, at Hudson, 
that he would be home early in the morning, and bought a quart of milk. 
He gave a 25-cent piece for the m‘lk, and received in change a 10-cent 
piece and 5 pennies; he put the change in his pocket, and said he would 
go to the house and eat hs supper. At 11:30 at night the building burned, 
and he has not been seen alive or heard of since. 

When the neighbors arrived upon the scene, the burned body rested 
upon a bed of coals thicker and higher than was found in other places, 
and this thickness reached out several inches beyond the body. Both 
arms and both legs up to the knee, the skull, the face, the jaws, and the 
teeth were missing. There was attached to the bone of the neck a 
carbonized mass, about 4 inches from back to front, 4 inches from side 
to side, and 2.7 inches in height from the upper bone of the neck. 
At the autopsy the mass proved to be the brains It was found in or 
over a granite milk pan, the neck lying over the edge of the pan. 
Some time after the body was removed, Ensign’s keys were found ly- 
ing on top of the ashes, apparently about where the hips of the corpse 
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lay. A Lincoln penny lay 6 feet from the corpse. A constable’s metal 
badge, a plaything of his children, was also found, as well as substance, 
apparently gold, which may have crowned one or two teeth. The gold 
watch which Ensign wore, and which was upon his person when he left 
home, could not be discovered, nor could the coins wh‘ch the neighbor 
had given him as change. The keys were blackened, but the defendant’s 
expert swears that an examination of them showed that they could not 
have been through a fire. The ashes and the debris in the vicinity of 
the body were carefully sifted and exam‘ned; the ashes in the pan in 
which the head lay were also examined. Some pieces of bone, which 
could not be identified or put together as forming any part of the miss- 
ing members, were picked pp, together with some molten glass and an 
animal’s bone. There was no cellar under the building; it rested on 
cement or stone posts and was about a foot from the ground. An iron 
bedstead, with wire springs, which had been brought down from up- 
stairs, stood near the door and the window; the head of the bed was 
towards the door and within 2 or 3 feet of it. The foot of the bed 
reached out into the room toward the stove. The chimney had fallen 
inside the room, and 8 or 10 bricks were found near the foot of the 
bed. The side of the foot of the bed near the corpse was bent down 
some, apparently by the fallen brick. The iron pipe of the bed was 
warped some; the bed and springs were blackened, otherwise were in 
good condition. The dead body lay near the bed and subsantially 
parallel with it: the head was towards the door. Bates infers that, when 
the corner of the foot of the bed fell down, the body rolled off the bed 
upon the bed of coals; but, inasmuch as the bed was otherwise intact, it 
would hardly seem that the slight accident to its foot would have dumped 
the dead body upon the bed of coals. 


It will be noticed that the absence of the face, the legs, the forehead, 
skull, jaws, and teeth. would naturally obliterate, not only every ordi- 
nary means of identification. but every ordinary means of ascertaining 
the height of the body in life. The record establishes that, where a 
body is consumed by fire, the teeth and shin bones practically remain 
intact, and, at a crematory, have to be destroyed, after all else has dis- 
appeared but ashes, with mortar and pestle. It is seldom that the skull, 
forehead, jawbones, legs, and arms are missing. They may be weaken- 
ed, by the fire and reduced to such a state that they can be disintengrat- 
ed: but they keep their shape until force is applied to them. There is 
no substantial dispute upon this subject. Poss‘bly, of course, the fall- 
ing debris may have caused more or less disturbance. But the fallen 
brick were at the foot of the bed, and there is no suggestion that the 
granite milk pan, in which the head lay, was broken. It would there- 
fore seem that the teeth, jaws, skull, and bones of the head wou'd 
naturally be found in the pan. The evidence as to the probable sur- 
vival of the bones in a fire, after the other material of the body has 
disappeared, is interesting and convincing. 


Tt is conceded that, with knowledge of the length of the femur, in 
one or two directions. the height of a man, with reasonable certainty. 
may be ascertained. The plaintiff’s expert says that in 50 per cent. of 
the cases it is correct within a fraction of a centimeter, that in, 30 per 
cent. it varies not to exceed an inch, and in 20 per cent. there mav be a 
variation which will reach, in some cases, to 3 inches. The length of 
the femur here is undisputed. Dr. Vaughn, the plaintiffs expert, reck- 
oning from it, gave the height of the dead man as between 71 and 72 
inches, or 5 feet 11 inches or 6 feet: but upon cross-examination, when 
the computation was challenged, and he was informed that the defend- 
ant’s counsel made it 72 inches and a fraction by the same formula, 
the court asked him to verify the figures. He stated that he used the 
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arbitrary formula of Roulett’s rapid method, but conceded that it had 
not been adopted—meaning, I infer. that it was not in general use—in 
this country. Upon going over his figures, he gave the result as 72.52 
inches. The defendant’s expert gave the height as 73.3 inches. Ac- 
cord'ng to the formulas given by these witnesses, 214 centimeters are 
figured as an inch. If we take the substantially correct ratio, 2.54, Dr. 
Vaughn's evidence makes the dead man 5 feet 11°/, inches and the de- 
fendant’s figures about 6 feet and */; inches. The respondent’s brief is 
clearly in error in computing that 71.385 inches make 5 feet and 9.45 
inches. The height of the deceased precludes to a reasonable certainty 
the conclusion that he was the insured. The computations being made 
by both experts from formulas, we are not’ justified in changing them, 
and in using the 2.54 instead of the 2.50, which seems to be a part of the 
formula; the difference probably being compensated for by the other 
figures. Dr. Vaughn speaks of his formula as the “rapid method.” 

The insured, on his former visits to the cottage, had always left 
this truck near the cottage; this was the only time he left it at Went- 
zel’s. He left the truck at Wentzel’s barn at 3 o’clock, and returned 
there about 6 o’clock, put it in the barn. and drained the water from 
it. He came back between 7 and 8 to telephone and get the milk. Upon 
leaving home, Ensign told his wife that he would be back about 10 
o’clock if he got through his work; if not, he would stay there and 
have a good sleep. When he put his truck in the Wentzel barn at 6 
o’clock, dra‘ned it. and locked the door, he knew that he was not to 
return home that night. 

Dr. Gettler’s report shows the presence of formalin, the base of all 
embalming fluids. in the kidney and liver. Bates swore that before the 
funeral he had thrown an embalming fluid upon the body and with 
a trocar had jabbed it into various parts of the body. At the autopsy 
Bates made no suggestion that any embalming fluid had, at any time, 
been used. Dr. Schultze and two representatives of the company swear 
that Bates had stated to them that nothing had been done to the corpse 
and that no embalming fluid had been used. He denies this, but Bates 
is deeply interested in the litigation. It is urged that his connection 
with the business, and the practical impossibility of taking a corpse from 
the morgue or the vault without his knowledge, may explain the large 
policies in his favor. Dr. Schultze swears that there were no marks of 
a trocar. Evidently, if there had been such marks, they would have 
been noted in the autopsy; it having been made by physicians who repre- 
sented both sides of the controversy. It is more than probable that an 
undertaker, bringing a corpse before doctors for an autopsy, would 
state to them, if such was the fact, that he had embalmed it, and the 
method thereof. Concededly Bates made no such statement. His evi- 
dence as to putting embalming fluid upon the corpse evidently was sug- 
gested by the report of Symners. Whether or not the body was em- 
balmed was a very material question. If a corpse was taken from the 
morgue or the vault to the cottage, it probably would be one that had 
been embalmed. The old wood stove in the cottage had some of its 
plates bulged out and broken, but none had melted. The fact is seized 
upon as a suggestion that the overheated stove broke open and set the 
building afire; but it seems incredible, with the head of the bed within 
2% feet of the door, and with windows near, that any person on the first 
floor could not have made his escape. 


Bates went to the cottage about a week before the fire to get En- 
sign. The road from the state road to the cottage, about 2 miles, was 
a very bad dirt road. As he left the state road, and got half way 
up the hill, he tore a chain from his car. and it was so muddy that 
he left the car there and continued the trip to the lake afoot. On 
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the day of the fire, after Ensign had left Hudson at 2 o'clock, Bates, 
about 4 o'clock, ordered the chauffeur to put chains on the touring 
car, so as to be ready for a n‘ght call. It was a bright, fine day. En- 
sign, on the morning of that day, had the chauffeur repair the Vim truck, 
so that he could use it. According to Bates’ theory, for some time at 
least before that day, the firm had no conveyance ready for a night call. 
The car with the chains on it was first used in going to the cottage after 
the fire. 

At the autopsy Dr. Schultze represented the defendant and Dy. 
Vaughn the plaintiff. There were present several other doctors and 
others. Dr. Vaughn and Dr. Schultze agree fully as to the accuracy 
of the report of the autopsy. That report is complete, and shows the 
condition of the charred body, giving a particular descr‘ption of the 
lungs, stomach, heart, kidneys, spleen, liver, and pancreas. Front the 
lungs over 30 blocks, varying in size from a half inch square to nearly 
an inch square in extent, were taken. Dr. Vaughn had a half of each 
block, and he delivered those from the stomach. lungs, kidney, liver, and 
spleen to Dr. Symners, the pathologist of the Bellevue Allied Hospitals, 
for microscop‘cal examination. Dr. Symners made the examinat‘on, and 
his report was a letter written to the plaintiff’s attorneys, which we 
copy: 


“Gentlemen: Microscopic exam‘nation of portions of certain organs 
submitted to me by Dr. J. C. Vaughn reveals the following changes: 

Lungs: Many of the bronchioles, together with some cf the alveoli, 
are filled to the point of distention by polynuclear leucocytes. The most 
noticeable change in the lungs. however. cons‘sts in the presence of an 
exquisite organizing pneumonia, the process of organization being mani- 
fested by a diffuse overgrowth of r’chly cellu'ar fibroblastic connective 
tissue. At one point is a rather large thrombosed blood vessel. Some of 
the alveoli are emphysematous, and in places the interst’tial tissues ar2 
rich in coal dust. The blood vessels of the pleura are deeply ‘niected 

Kidney: One part of the kidney shows widespread necrotic chane>s. 
Another part reveals increased cellularity of the Ma'p’ghian tufts. to- 
gether with intense granular degeneration of the lining epithelium of 
the tubules. The lesion in the better preserved portion of the k‘dney js 
that of a subacute productive glomerular nephritis. 

Microscopic exam‘nation of the liver. muscle tissue, and spleen shows 
extensive necrotic changes. 

“TSigned] Douglass Symners, Director of Laboratories.” 


It is idle for Dr. Vaughn to say that the report relates onlv to a 
particular section of the lungs. The report was made upon all the 
sections taken, and in every substantial respect it agrees upon those 
subjects with the testimony of Dr. Schultze, who made a microscop- 
ical examination Of all the blocks taken from the organs or other parts 
A layman, with an ordinary dictionary, from Dr. Symners’ report, can 
satisfy himself that the corpse was not the well, vigorous, broad-shoulder- 
ed, rugged Ensign, who weighed 190 pounds. Dr. Schultze makes clear 
that it would have been impossible for the man to be around, performing 
the acts which Ensign was shown to have performed on the day of the 
fire, and clearly shows that the man died from acute broncho-pneumonia, 
from influenza. 

The report of the autopsy shows a thinness of fat in the several 
places where fat was found. Dr. Schultze swears that the underlying 
fat between the muscles of the belly was well preserved, but was 
very thin and scant, showing that the fat of the man had been con- 
sumed in nourishing the body by reason of inability to take food. The 
plaintiff's expert does not in any way deny or seek to qualify this 
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testimony. It must always be remembered that Dr. Vaughn, the only 
expert appearing as a witness for the plaintiff, made no microscopical 
examination, and that he agrees in every respect with the report of the 
autopsy. The stomach was empty, the small and the large intestines 
were substantially in the same condition, and the colon was completely 
contracted and empty. These facts, connected with the scantiness of the 
fat, showed that the man had not been eating much for some time, and 
are entirely inconsistent with the meals which Ensign ate during the day. 
As we have seen, Ensign had sandwiches, cake, and milk at 8 o’clock. 
There was an absence of carbon and soot in the larger air tubes, but 
in case of death by conflagration they would be found. The blood was 
clotted, while in cases of death by conflagration it would remain fluid. 
The coal dust, spoken of by Dr. Symners, is always found present in 
the lungs in civilized life. 

It is impossible, in the length of an opinion, to refer particularly 
to the autopsy and the evidence of the experts. Dr. Vaughn, plain- 
tiff’s expert, concedes that the man had been suffering from influenza 
pneumonia for a week or more. He says “it is a typical case of 
influenza pneumonia,” and that it was well along, “because it was 
organized.” But he infers that it was resolving pneumonia, and 
localized, and therefore it would have been possible for the man to be 
up and around. While he says the man did not die of influenza pneu- 
monia, we have the following questions and answers which seem to be 
quite conclusive: 


“Q. Now, Doctor, if with this report here as it is to-day, with the 
sections that you delivered to him, then the individual had a well-organ- 
ized infectious pneumonia in all parts of the lungs? A. He_did not. 
Q. I say. if we assume that Dr. Symners covers all sections? A. Yes; 
if he covered all the sections of the lungs, that would be present. O. 
Then the individual had a well-organized infectious pneumonia in all 
parts of the lungs? A. If he had that process in all parts of his lungs, 
he would never have reached that far in the changes. O.I say, if we 
assume that from his report on all of the sections that he had received 
from you, then the individual here had a well-organized infectious pneu- 
monia in all parts of the lungs? A. From which the specimens were 
removed ; yes.” , 


As he views it, the reports do not indicate any cause of the death, 
and he does not give an opinion as to the cause of death, except the 
general statement that it was not due to influenza pneumonia. Where 
Dr. Symners speaks of a part of the kidney showing widespread 
necrotic changes, and that the liver, muscle tissues, and spleen show 
extensive necrotic changes. Dr. Vaughn says “necrotic? means death 
changes, but interprets the changes spoken of as changes after the death 
of the man. Dr. Symners knew that the man had been dead for days. 
He was making a microscopical examination of certain parts submitted 
to him, and it would be idle to say that those parts were then dead, when 
in fact all parts were dead. Manifestly he meant by “necrotic” the death 
of tissues while the person was alive—“the death of a circumscribed piece 
of tissue”; mortification or gangrene”’—and that these conditions pre- 
ceded the man’s death. Evidently it was safer for the plaintiff to let its 
expert explain what the microscopist meant than to have him present. 
Dr. Vaughn concedes that the condition of the lungs, the blood clots, the 
pleura, as mentioned in the report, result from inflammation or infec- 
tious disease. I think Dr. Schultze’s testimony, taken in connection with 
the report of Dr. Symners and the weak explanation of it by Dr. Vaughn, 
completely demonstrates that the man died of acute broncho-pneumonia, 
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from influenza, or at least was so suffering from it at the time of the 
fire as to preclude the possibility of Ensign being the dead man. Dr. 
Schultze gives the only plausible cause of the death. 

The plaintiff refers:to the report of Dr. Gettler, her expert, made 
to her attorneys, where he says that a chemical examination of the 
blood shows that there was present a small amount of carbon mon- 
oxide, and urges that it resulted from the low combustion in the wood 
stove or heater before the flames started, overlooking the fact that 
Ensign had been at the cottage since about 3 o’clock, and presumably, 
at that time of year, had a fire in the wood stove from that time to 
bedtime. It is suggested that possibly this poisonous gas caused his 
death, and, to be consistent, that after the heater had emitted the gas 
it became so hot that it broke open and set the building afire. There is 
no dispute in the evidence that this poison has a peculiar affinity for 
blood. Dr. Schultze swears that in the vena cava, the largest vein of 
the body. and which carries the blood from the body to the heart, the 
blood was clotted, and it was carefully examined for this chemical sub- 
stance, which was found absent, but that in the blood in the roasted liver 
it was found in small degree, where the surface was exposed; that, if 
inhaled, it would’ have shown in the vena cava. He swears that a por- 
tion of the clotted blood from the liver was apportioned to Dr. Vaughn, 
and infers that that was the blood delivered by Dr. Vaughn to Dr. 
Symners. Dr. Vaughn and Dr. Symners made no attempt to identify 
the blood in which the latter found the carbon monoxide, and therefore, 
having the means of showing that Dr. Schultze was wrong, if he was 
we may fairly assume that he was right. 

Plaintiff’s failure to call Dr. Symners as a witness gives room for 
an inference that his evidence would not have been favorable to her. 
The case was tried upon the sole theory that death was caused by the 
burning building, and not that it was an instantaneous death from carbon 
monoxide gas. If that was the cause of the death, the recovery could 
not stand, except, perhaps, for $7,500, as the death must have taken 
place before the building burned. But it is unnecessary to d:scuss that 
question, as there is no evidence to show that Ensign met his death by 
that poison. The evidence of the doctors cannot here be reproduced, on 
account of its great length; but the more it is read on both sides the 
more convincing it is. We find no substantal evidence by any one 
that this death was caused by the conflagration, and the plaintiff’s ex- 
pert ventures no suggestion as to the cause of death, It must be evident, 
with the various organs in the condition as recited in this case, that this 
man could not, upon the day of the fire, have been around as a well man, 
doing a full day’ swork, and eating hearty meals; if, as the plaintiff’s 
expert concedes, he had been suffering from influenza pneumon:a for 
about a week, it is impossible that the man could have been abroad and 
at work. ’ 

We again refer to the fact that what remained of the head was found 
in or over a granite milk pan, of ordinary size, and that most of the head 
had been completely destroyed. It seems incredible that such destruction 
could no have come from the burning of this summer cottage. Evidently 
the head was subjected to a more intense and constant heat than any 
other part. What was in the pan, if anything, before the fire, does not 
appear; the cause of its presence, and its peculiar relation to the head, 
and its use can only be inferred. 


Expert evidence many times is justly criticised. and where there is 
a disagreement by experts it may be difficult to arrive at a correct result. 
But here there is no substantial, well-founded disagreement between them. 
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The findings of the autopsy are agreed to by all. The plaintiff's patholo- 
gist and the defendant’s pathologist, the only men who examined micro- 
scopically the stomach, lungs, kidneys, liver, and spleen, agree as to their 
condition. The uncontradicted evidence shows that the dead body was 
not that of Ensign. 

The judgment should be reversed, as against the evidence, and a new 
trial granted, with costs to the appellant to abide the event. 


Henry T. Kellogg, J., concurs. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


PALMER et at. v. BULL DOG AUTO INS. ASS’N. (No. 13427.) 
(Supreme Court of Illinois. Oct. 23, 1920.) 
128 Northeastern Reporter, 499. 


1. INSURANCE — TRANSFER OF POLICY INSURING AUTO- 
MOBILE AGAINST THEFT HELD NEW CONTRACT NOT 
EFFECTIVE UNTIL ACCEPTANCE BY INSURER WITH 
KNOWLEDGE OF ALL FACTS. 


Where the rules of an automobile insurance association provided 
that, if member desired to have the policy cover a substituted car, he must 
give notice to the association’s attorney in fact and pay a fee, and it ap- 
peared that after a member had-sold an insured automobile and purchased 
a new one he mailed to the association a letter asking for a transfer on 
the policy inclosing the fee, but the automobile was stolen after the 
letter was mailed, but before it was received, a transfer issued by the 
association in ignorance of the theft did not make it liable. since insured 
had no absolute right to have the transfer made, and the application for 
transfer was in law, an application for a new contract of insurance, not 
effective until validly accepted. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 


2. INSURANCE — REQUEST BY INSURER FOR PAYMENT OF 
‘\PAST-DUE ASSESSMENT HELD NOT A WAIVER OF FOR- 
FEITURE OF POLICY. 


Where an automobile theft insurance contract provided that the 
mailing of a notice of assessment should not be construed as a waiver 
of default in the payment of an assessment or intention to reinstate, and 
no person should be reinstated as such insured except by an instrument 
in writing signed by insurer’s attorney in fact, a request by insurer to 
an insured who was delinquent in payment of dues for a payment of back 
assessments did not constitute a waiver of the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


3. INSURANCE — INSURER NOT LIABLE WHERE CONTRACT 
NOT EFFECTED UNTIL AFTER LOSS. 


Where the owner of an automobile covered by theft insurance dis- 
posed of his car and procured a new one, mailing a request that the 
policy be transferred to such new car, and it appeared that such car 
was stolen after the letter was mailed. but before it was received by in- 
surer, and insured received the policy after knowing of the theft, there 
was no liability; the risk not attaching until after the loss. 


(For other cases, see Insurance, Dec. Dig. § 127.) 


Appeal from Appellate Court, Second District, on Error to Circuit 
Court, Peoria County; Charles V. Miles, Judge. 


Action by Earl R. Palmer and another against the Bull Dog Auto 
Insurance Association. Judgment for defendant on a directed verdict, 
and denial of a new trial was affirmed on error by the Appellate Court, 
and plaintiffs appeal under a certificate of importance. Affirmed. 
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Carter, J. Appellants, Earl R. Palmer and his stepfather, Dr. George 
Limmer, brought suit against the Bull Dog Auto Insurance Association 
in the circuit court of Peoria county, declaring specially upon an insur- 
ance policy insuring them against loss or damage as to an automobile 
owned by them jointly, from various causes, including theft. The cause 
was tried on the last amended declaration and a plea of the general is- 
sue, and a stipulation that all defenses of law and fact might be proven 
under said plea. The first jury trial resulted in a verdict for plain- 
tiffs for $500. Each side moved for a new trial, which was granted, and 
the cause was tried before another judge and jury. At the close of all 
the evidence the court directed a verdict for the defendant. The plain- 
tiffs moved for a new trial for the sole reason that the court erred in 
directing a verdict. That motion was denied, and judgment entered. 
Appellants sued out a writ of error from the Appellate Court for the 
Second District, and the judgment of the trial court was there affirmed. 
That court granted a certificate of importance, and the cause is here on 
appeal. 

Appellee is a voluntary association of automobile” owners, which 
writes insurance against loss by fire, collision, or theft. Each member 
is called a subscr.ber and signs a lengthy contract of some 55 paragraphs. 
The principal managing officer is called the attorney in fact, and he is 
assisted in his duties by an advisory committee of five. The contract of 
insurance requires that the applicant give the name and description of 
his auto and other particulars. It contains certain provisions as to the 
rate of insurance and the amount of premium, and provides that the 
association will not issue a policy until the property to be insured is first 
passed upon by an inspector, and the auto owner accepted by the attor- 
ney in fact as a man of good moral character and a suitable person to be 
insured, and that the attorney in fact may afterwards cancel the certifi- 
cate of insurance if he considers that the subscriber has become an un- 
desirable subscriber. Each subscriber pays a membership fee as well as 
an annual fee, and the losses are paid by assessments made from time 
to time pro rata, according to the amount of the insurance each sub- 
scriber carries. If any subscriber sells or disposes of an auto covered 
by his policy of insurance and desires to have the policy cover one sub- 
sequently acquired, he must give notice to the attorney in fact, describing 
the new automobile and paying a fee, “when a contract, to be attached 
to the subscriber’s certificate, will be issued which will cover as fully the 
insurance or loss on the ‘new automobile as was covered on the auto- 
mobile in the original certificate, provided such ‘new’ automobile is ac- 
ceptable to the attorney in fact.” Assessments are required to be paid 
within 30 days after notice, and. if not paid on the forty-fifth day after 
such notice, the subscriber and his policy stand suspended. 

On December 18, 1916, appellants obtained a policy insuring their 
Buick car for $650. They sold that car in June, 1917, and shortly 
thereafter purchased a Chandler car. An assessment of $5.87 was levied 
upon them on June 1, 1917, and they were notified of that fact. Appel- 
lants lived in Peoria and the attorney in fact of the auto insurance as- 
sociation lived in Washington, Tazewell county, about 12 miles distant. 
Dr. Limmer and his office stenographer testified that about 3 o’clock on 
August 7, 1917, the doctor mailed a letter addressed to the attorney in 
fact at Washington, III., in which he inclosed a check for $7 to pay the 
past-due assessment of $5.87 and to pay the fee of $1 for the transfer, 
and asked there’n that the insurance be changed from the Buick, former- 
ly insured, to the new six-cylinder Chandler then owned by appellants. 
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The testimony also shows that about 7 o’clock p. m. on that same day 
one of the appellants left the Chandler car in front of a bank building 
in Peoria, and when he came back, about 9 o’clock p. m., the car had 
been stolen, and has never since been recovered. The attorney in fact re- 
ceived the application on August 8, approved it, and issued a rider to be 
attached to the original contract of insurance, including loss by theft, for 
$1,116.80, and mailed the same to appellants, and they attached this rider 
to the old policy. On the same day, August 8, the appellants mailed a 
notice to the attorney in fact of the theft of the car, and that notice was 
received by the attorney in fact on August 9. Acting for the association, 
he refused to pay for the loss, and this suit was brought to recover 
therefor. 

Counsel for appellants argues that, because of the provisions of the 
policy here under cons‘deration providing for the substitution of cars 
upon the payment of a certain fee, appellants bought the privilege, when 
they procured the policy, to have said transfer at any time they request- 
ed it, and that by the doctrine of relation such transfer must necessarily 
relate back to the time it was applied for, in this case 3 o’clock p. m. 
August 7, which was from four to six hours before the car was stolen; 
that there was no option or choice in the matter on the part of the in- 
surance association after the application was received by it, with the 
mioney for the back assessment and the fee for the transfer, and that 
the acceptance of the assessment without condition waived all former 
known grounds of forfeiture of the policy, and the retention of the 
money paid as an assessment was a ratification of the contract and estops 
appellee from making any defense in a suit upon the policy. Counsel 
contends that under the provisions of the policy, when appellants mailed 
their letter asking for the transfer and inclosing the money. they, in ef- 
fect, accepted the contract offered by the insurer under the old policy, 
the term of the insurance beginning when the letter of acceptance was 
mailed, notwithstanding the subject of the insurance may have been de- 
stroyed or stolen before the letter reached the representative of the as- 
sociation, under the reasoning of the following cases: Firemen’s Ins. 
Co. v. Kuessner, 164 Ill. 275, 45 N. E. 540; Pennsylvania Ins. Co. v. 
Meyer, 126 Fed. 352, 61 C. C. A. 254 Burton v. United States, 202 U. S. 
344, 26 Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 392; Limerick v. 
Home Ins. Co., 150 Ky. 827, 150 S. W. 987. 44 L. R. A. (N. S.) 371; 
Bennett v. Union Ins. Co., 203 Ill. 439, 67 N. E. 971. 

[1-3] We cannot agree with counsel for appellants in this conclu- 
sion, Appellants had no absolute right to have the transfer made under 
the old policy. This application after the purchase of the Chandler car 
was, in law, an application for a new contract of insurance. This court 
has held that a renewal of a policy is. in effect. a new contract of assur- 
ance, being, unless otherwise expressed, on the same terms and con- 
ditions as were contained in the original policy. Hartford Fire Ins. Co. 
v. Walsh, 54 Ill. 164, 5 Am. Rep. 115. Hartford Fire Ins, Co. v. Webster. 
69 Ill. 392. When they made the application for the transfer of the pol- 
icy, appellants realized that their request required the acceptance of the 
attorney in fact of the association, for the letter closed with the state- 
ment, “Kindly acknowledge receipt and notify me of the changes.” Un- 
der the provisions of the original contract the assessment became due 
and payable by appellants to appellee on June 1, 1917, and under the 
provisions of that policy the contract of insurance was forfeited and 
canceled upon the books of appellee on July 15, 1917. Section 24 of the 
contract of insurance provides, among other things. that the mailing of 
the notice of an assessment shall in no case be construed as a waiver 
of default in the payment of an assessment or intention of reinstate- 
ment of the subscriber, “and no person shall or may be reinstated as a 















744 Insurance Law Journal, Vol. 56. —[Dec., 1920. 


subscriber hereof except by instrument in writing signed by the attorney 
in fact.” This provision fully answers the argument of counsel for ap- 
pellants that the request of the alleged agent of appellee to appellants 
that they should pay the back assessment, made a day or two before the 
application of appellants for the transfer of the policy, waived the for- 
feiture. This could not be done without the written consent of the at- 
torney in fact. which on this record cannot be claimed to have been 
granted until after the auto was stolen. “Where a loss occurring before 
the risk attaches is known only to the applicant, and he obtains a policy 
without disclosing the fact of loss, the policy is void, even though the 
contract be given a date prior to the loss.” 1 Joyce on Insurance (2d 
Ed.) § 107. The risk could not have attached to the auto under this 
contract until the application had been accepted on August 8 by the at- 
torney in fact, and that was after the auto had been stolen. Where an 
application for insurance provides that the policy shall take effect on the 
day the application may be approved, if it is not approved there is no 
contract of insurance. Baptist Church v. Brooklyn Fire Ins. Co., 28 N. Y. 
153. An application for insurance is not itself a contract, but is a mere 
proposal, which requires acceptance by the insurer through some one 
actually or apparently authorized to accept the same, to give it effect as 
a contract. 1 Cooley’s Briefs on Insurance, 413. In Merchants’ Ins. Co. 
v. Paige,, 60 Ill. 448, a marine insurance policy was obtained on goods 
shipped on a vessel lost two days prior to the date of the policy. This 
loss was known to the insured at the time, but he failed to inform the 
agent, and it was decided that the particular agent effecting the insurance 
should have been informed, that knowledge by the company of the loss 
did not necessarily arise from the fact that the daily papers received at 
the company’s office on the day the policy was issued contained a notice 
of the loss, and that notice to one agent of the company did not neces- 
sarily import a notice to the other. 


Under the authorities there can be no question that the rider dated 
August 8 insuring the Chandler car did not become effective until signed 
by the attorney in fact of appellee. There was therefore no insurance 
on the car at the time it was stolen. If the old policy was in force on 
August 7, it insured a Buick car, which was not stolen. If appellants had 
brought suit on this policy, it must necessarily have been to recover for 
a Buick car which they had long since sold and to recover $650, whereas 
they sued to recover for a Chandler car on a claim of $1,116.80. 


[4] Counsel for appellants further argues that the trial court was 
wrong in directing a verdict in favor of appellee, and the Appellate Court 
was wrong in affirming that judgment, because at the time of the applica- 
tion for the transfer of the insurance from the Buick to the Chandler 
car appellants sent the association $7, that appellants only owed at that 
time $5.87 back assessments and the $1 fee for the transfer of the policy 
from the old to the new auto, and that therefore there was a balance 
due them of 13 cents from the $7 sent, and they should have had a judg- 
ment, under the pleadings on the trial, for that amount. The attorney 
in fact of appellee testified on the trial that an assessment notice was 
mailed to all members of the association on June 1 for $2.66, which appel- 
lants had not paid on July 15, 1917, when their membership in the assoc- 
iation was automatically canceled for nonpayment of dues, and that this 
$2.66 was still due and unpaid at the time he received the check for $7 
from appellants for the association. Counsel for appellants contends 
that this same man testified on cross-examination that a per capita as- 
sessment could not be collected under the provisions of the policy until 
December 1 following the time it was levied, and that therefore the $2.66 
was not due on this asessment at the time the $7 was sent to appelleee. 
We can find no such provision in the copy of the contract of insurance 
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contained in this record, and therefore cannot decide with certanity 
whether the claim of counsel for appellants or that of counsel for appellee 
is correct with reference to the 13 cents and the $2.66, whether the $2.66 
assessment was due at the time of the application for the transfer of the 
policy. We do not feel that there is any justification for reversing the 
judgments of the circuit and Appellate Courts on this point. 

The judgment of the Appellate Court will be affirmed. 

Judgment affirmed. 


Stone, J., took no part in this decision. 


STEINFIELD v. MASSAGHUSETTS BONDING & INS. CO. 
(Supreme Court of New Hampshire. Sullivan. May 4, 1920.) 
111 Atlantic Reporter, 303. 


1. INSURANCE—AUTOMOBILE POLICY HELD TO COVER ANY 

LOSS FOR WHICH INSURED WAS LEGALLY LIABLE. 

Under a policy insuring plaintiff against liability for loss imposed 
on him by law by reason of the ownership, maintenance, or use of his 
automobile, the loss sustained by plaintiff as a partner in a firm against 
which judgment was recovered for damages inflicted by the automobile 
while being driven in the firm business is covered if plaintiff was legally 
liable for any part of such loss. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE—PARTNER CAN RECOVER ONLY AMOUNT OF 
CONTRIBUTION TO AUTOMOBILE LOSS PAID BY FIRM. 
Where a judgment against a partnership for damages caused by par- 

tner’s automobile while being used for the firm was paid by the partner- 

ship, plaintiff can recover from the insurance company only the amount 
of the loss he was compelled to contribute to the firm, though. if he had 
paid the entire judgment, he could have recovered that amount from the 
insurance company. and the latter would then have been entitled to subro- 
gation to plaintiff’s rights against the other partners. 

(For other cases, see Insurance, Dec. Dig. § 514, 606[5].) 


4. INSURANCE—COMPANY PAYING A PARTNER’S SHARE OF 
AUTOMOBILE LIABILITY IS SUBROGATED TO RIGHTS 
AGAINST DRIVER. 

A company which paid under its indemnity policy the liability of a 
partner for his contribution to damages caused by his automoble while 
being driven by another in the firm business is subrogated to the part- 
ner’s right to recover against the driver of the automobile. 


(For other cases, see Insurance, Dec. Dig. § 606[5].) 


Transferred from Superior Court, Sullivan County; Allen, Judge. 
Action of assumpsit on an indemnity policy by Frank Steinfield 
against the Massachusetts Bonding & Insurance Company. Case transfer- 
red from the superior court on the question whether plaintiff can main- 
tain the action. Case discharged. 
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Assumpsit on: indemnity policy. The defendant insured the plaintiff 
against liability for loss imposed on him by law “by reason of the owner- 
ship, maintenance. or use” of his automobile. The plaintiff was a part- 
ner in the firm of B. Steinfield’s Sons, and used the machine in the part- 
nership business. 


One of the partners, while driving the machine, ran into one Dean, 
and he recovered a judgment against the firm, which the firm satisfied. 
The question of whether the plaintiff can maintain this action was trans- 
ferred from the May term, 1919, of the superior court. by Allen J., 
without a ruling. 


Hurd & Kinney, of Claremont, for plaintiff. 
Streeter, Demond, Woodworth & Sulloway, of Concord, for defend- 


ant. 


Youne, J. [1] If the language of the policy is given its ordinary 
meaning, the defendant are liable for ‘any loss the plaintiff sustains dur- 
ing the life of the policy because “of the ownership, maintenance or use” 
of his automobile, provided liability for the loss was imposed on him 
by law. In other words. the question whether the defendants are liable 
for the Dean judgment does not depend on whether the plaintiff was us- 
ing the machine on his own business when the accident happened, but on 
whether the law made him liable for Dean’s loss. The test, therefore, 
to determine whether the plaintiff can maintain this action is to inquire 
whether Dean could have enforced the judgment against him; and that 
he might is clear. 


[2-4] The fact a partner is individually liable for the debts of his 
firm distinguishes this case from those on which the defendants rely, for 
in Kelley v. London, 97 Mo. App. 623, 71 S. W. 711, the partnership was 
suing to recover for the loss one of the partners sustained. And in Rock 
Spring v. Employers, 160 Ky. 317, 169 S. W. 730, the corporation was 
suing to recover the loss one of its stockholders sustained, and while a 
partner is individually liable for the debts of his firm, a partnership is 
net liable for the debts of the individuals who compose it, neither is a 
corporation liable for the debts of its shareholders. In other words, in 
these cases, liability for thé loss the plaintiffs were seeking to recover 
was not imposed on them by law, while in this case liability for the loss 
the plaintiff is seeking to recover was imposed on him by law. It follows 
from the fact Dean might have enforced his judgment against the plain- 
tiff that the defendants are liable for all the loss that he sustained by 
reason of the Dean suit. For example, if he had paid the judgment and 
the expenses incident to defending the suit, he could recover the amount 
so paid from the defendants, and they could maintain an action under 
condition E of the policy, for an accounting against the members of B. 
Steinfield’s Sons, or against the one who was driving the machine at the 
time the accident happened, if as between the partners he was liable for 
the loss the firm sustained by reason of the Dean suit. That, however, is 
not the case, for the firm paid the judgment and the expenses of de- 
fending the suit, consequently the plaintiff can only recover in this suit 
the amount with which he would be charged because of the Dean suit on 
an accounting, and if he succeeds in this suit and the defendants satisfy 
the judgment, he recovers against them, they will be subrogated to his 
rights to proceed against the one who drove the machine. 

Case discharged. 


Peaslee, J.. was absent; the others concurred. 
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NEW YORK CONSOLIDATED R. CO. v. MASSACHUSETTS 
BONDING & INS. CO. 


(New York Supreme Court, Appellate Division, Second Department. 
October 8, 1920.) 


184 New York Supplement, 243. 


2. INSURANCE — LIABILITY INSURER UNDER DUTY TO DE- 
FEND AGAINST POLICY HOLDER. 


Defendant liability insurer was under duty to plaintiff railroad com- 
pany to defend an action for personal injuries against the railroad with a 
single eye to the railroad’s interests, apart from defendant insurer’s 
thought of liability on its policy issued to plaintiff railroad’s contractor, 
a codefendant to the action. 


(For other cases. see Insurance, Dec. Dig. § 514%, New. vol. 11A 
Key-No. Series.) 


4. INSURANCE—INDEMNITY INSURER LIABLE FOR DEPRIV- 
ING INSURED OF RIGHT TO JUDGMENT AGAINST CODE- 
FENDANT. 

Where a railroad’s contractor negligently caused injury, and in suit 
against the railroad and contractor by the injured person, defended by a 
liability insurer, which had issued policies both to the railroad and its 
contractor, the insurer, with an eye to its liability on the contractor’s 
policy, removed him from court, with the result that judgment for the in- 
jured person ran against the railroad alone, the railroad is entitled to 
recover from the insurer on account of having been deprived of the sub- 
stantial right of having the judgment run against the contractor as well 
as against it. 


(For other cases. see Insurance, Dec. Dig. § 514%, New. vol. 11A 
Key-No. Series.) 


5. INSURANCE—CASUALTY INSURER HELD TO STRICT RULE 
OF GOOD FAITH IN CONDUCTING DEFENSE ASSUMED. 
When a casualty insurance company, to protect itself from liability, 

assumes defense of an action to the exclusion of the record defendant. it 

is held to a strict rule in good faith in conducting the defense. 


(For other cases. see Insurance, Dec. Dig. § 514%, New. vol. 11A 
Key-No. Series.) 


Appeal from Trial Term, Kings County. 

Action by the New York Consolidated Railroad Company against 
the Massachusetts Bonding & Insurance Company. From a judgment 
for $24,92912, rendered on the verdict of a jury, and from an order 
denying a motion to set aside the verdict and for a new trial, defend- 
ant appeals Judgment and order affirmed. 


Argued before Jenks, P. J., and Mills, Rich, Blackmar, and Kelly, 
JJ. 


Maxwell Steinhardt, of New York City (Emory R. Buckner, of New 
York City, on the brief), for appellant. 

D. A. Marsh, of Brooklyn (H. L. Warner, of New York City, on 
the brief), for respondent. 
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Biackmar, J. This action was brought to recover the amount of 
a judgment which plaintiff had been compelled to pay to Harry Barns- 
ley for injuries received by him in attempting to enter an elevated rail- 
road train operated by plaintiff. The injuries were caused by falling 
into an open hole in the railroad platform, made by a contractor, Burn- 
ham, who was doing repa‘r and alteration work upon the platform pur- 
suant to a contract with the New York Municipal Railway Corporation. 

The complaint contains in effect two causes of action: One upon 
a policy of insurance written by the defendant company, indemnify- 
ing the plaintiff to the extent. of $10,000 against liability for accidents 
such as was the basis of the Barnsley action. Upon this no question 
is made of the liability of defendant. The other for violation by the 
defendant of its duty in conducting the defense, which it had assumed 
for plaintiff pursuant to the terms of the policy. This appeal brings in 
question the judgment so far as it is based upon the latter cause of action. 

The defendant had not only indemnified the plaintiff to the extent 
of $10,000, but also by a like policy it had indemnified the’ contractor, 
Burnham. in the sum of $5,000. Both policies gave to the insurance 
company the right to defend any action brought for a cause within 
the terms of the policy, and provided that the assured should not in- 
terfere in any legal proceeding. 

Barnsley, having been injured, brought an action against both the 
plaintiff herein and the. contractor, Burnham. The defendant herein 
assured the defense both of plaintiff and Burnham. During the trial 
of the action a question arose as to the sufficiency of the evidence to 
establish the fact that the contractor, Burnham, made the hole in the 
platform into which Barnsley fell. Burnham had not been subpoenaed 
by plaintiff, but was in the courtroom at the request of the defense. 
and pending the discussion as to the sufficiency of the evidence against 
him was called by plaintiff to take the witness stand; but the defense, 
apprehending that plaintiff would call him as a witness, had him removed 
from the courtroom and dismissed, so that he did not respond when 
called. At the close of the evidence, a motion having been made to dis- 
miss the complaint as to defendant Burnham, the trial court reserved de- 
cision. and submitted the case to the jury, who rendered a verdict for 
$20,000 against both defendants. 

On motion by defendant Burnham, the court set aside the verdict 
and dismissed the complaint as to him on the reserved motion. After 
the judgment against the plaintiff was unanimously affirmed by the court, 
the plaintiff paid it, and brought this action against the insurance com- 
pany. Upon the trial of the action it sufficiently appeared that, had 
Burnham been permitted to testify in the Barnsley Case. the verdict 
against him could not have been disturbed, and the judgment would have 
run against both the plaintiff and Burnham, instead of against the plain- 
tiff alone. The evidence also justified the finding of the jury that defend- 
ant prevented plaintiff, Barnsley, from calling defendant Burnham, in 
order to avoid liability on the Burnham policy. ° 

[1] I find no exception in this case which arises a question of law; 
but, if it was error to submit to the jury the question of defendant’s 
liability for breach of its duty to properly defend the action, we may 
reverse under our plenary power although no exception was taken. 
Such reversal. however, would not be for error of law, but because a 
fair trial was not had. McKellar v. American Synthetic Dyes, Inc., 229 
N. Y. 106, 127 N. E. 895. 

[2] The defendant was under a duty to plaintiff to defend the Barns- 
ley action with a single eye to plaintiff's interests. If plaintiff was 
injured by the failure of Barnsley to hold Burnham jointly liable with 
it, the defendant failed in its duty, and the fact that it owed a duty to 
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Burnham, conflicting with that to plaintiff, is no answer. It volun- 
tarily placed itself in that position when it wrote both polcies, and 
must abide the consequences. The question, therefore, is this: Had 
the plaint:ff a legal interest that the judgment should run also against 
Burnham? As a practical thing, we know that, where a plaintiff sues 
two defendants in tort. each defendant desires that, if plaintiff makes 
out a case against it, the other shall also be held liable. For instance, 
in this case, had the judgment been against both defendants, there is 
a chance that plaintiff therein might have chosen to enforce it against 
Burnham. But this rests in pure conjecture, and could not alone sus- 
tain the judgment rendered in the action. 


I think, however, there is something more in this case. Upon the 
facts proved the plaintiff had a cause of action against Burnham to 
indemnify it for being cast in damages because Burnham made the hole 
in the platform and left it unguarded. 


[3] The general rule is that in the case of joint tort-feasors there 
is no contribution. Merryweather v. Nixan, 3 Smith’s Leading Cases, 
1798. That doctrine does not apply to this case. Here there is no question 
of contribution, but of indemnity. The rule that there is no contribution 
obtains only when they are joint tort-feasors in the same act of negli- 
gence. But where one of the two parties is guilty of the original affirma- 
tive act of negligence which caused the injury, and the other is held lia- 
ble for a failure in some subsequent and different duty, then such other 
may have an action for indemnity against the one whose original negli- 
gent act caused the injury. O. S. N. Co. v. Co. T. E., 134 N. Y. 461, 31 
N. E. 987, 30 Am. St. Rep. 685: Gray v. Boston Gaslight Co., 114 Mass. 
149, 19 Am. Rep. 324; Churchill v. Holt, 127 Mass. 165, 34 Am. Rep. 
355; Boston Woven Hose, etc., Co. v. Kendall, 178 Mass. 232, 59 N. E. 
657, 51 L. R. A. 781, 86 Am. St. Rep. 478: Washington Gaslight Co. v. 
Dist. of Columbia. 161 U. S. 316, 16 Sup. Ct. 564. 40 L. Ed. 712; Union 
Stock Yds. Co. v. Chicago, etc., R. R. Co., 196 U. S. 217, 25 Sup. Ct. 
226, 49 L. Ed. 453, 2 Ann. Cas. 525. . 


In O. S. N. Co. v. Co. T. E., supra, the plaintiff, a lessee of a pier 
from the city of New York, sublet it to the defendant. The defendant 
permitted a boat to receive its cargo at the pier. John Cleary, a steve- 
dore. while engaged in loading the vessel, was injured by a sliding door 
on the pier falling upon him. He brought an action against the plaintiff 
as lessee of the pier, and recovered judgment. The plaintiff then brought 
the action against the defendant for indemnity and it was held that it 
could recover. Follett, J., writing for the court, cited Gray v. Boston 
Gaslight Co., 114 Mass. 149, 19 Am. Rep. 324, Churchill v. Holt, 127 
Mass. 165, 34 Am. Rep. 355, and other cases, saying: 


“Sufficient cases have been cited to show that one who has been held 
legally liable for the personal neglect of another is entitled to indemnity 
from the latter, no matter whether contractual relations existed between 
them or not. and that the right to indemnity does not depend upon the 
fact that the defendant owed the plaintiff a special or particular legal 
duty not to be negligent. The right to indemnity stands upon the princi- 
ple that every one is responsible for the consequences of his own negli- 
gence, and if another person has been compelled * * * to pay the 
damages which ought to have been paid by the wrongdoer, they may be 
recovered from him.” 


In Gray v. Boston Gaslight Co., 114 Mass. 149. 19 Am. Rep. 324, 
a telegraph wire was fastened to plaintiff’s chimney without his con- 
sent. The weight of the wire pulled the chimney into the street, to 
the injury of a passer-by. The property owner, having settled for the 
injury, recovered indemnity from the defendant. The court said: 
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“This rule [that there is no contribution among tort-feasors] does 
not apply when one does the act or creates the nuisance, and the other 
does not join therein, but is thereby exposed to liability and suffers dam- 
age. He may recover from the party whose wrongful act has thus ex- 
posed him. In such case the parties are not in pari delicto as to each 
other, though as to third persons either may be held liable.” 


Churchill v. Holt, 127 Mass. 165, 34 Am. Rep. 355 was a case where 
the owner of a building was held liable for the negligence of the de- 
fendant in leaving a hatchway open and unguarded. and it was held 
that he might have indemnity. 

The limitation of the rule in Union Stock Yds. Co. v. Chicago, etc., 
R. R. Co,,.196 U. S. 217, 25 Sup. Ct. 226, 49 L. Ed. 453, 2 Ann. Cas. 
525, is enlightening as to its scope. There the defendant had furnished 
the plaintiff a car which was defective, but it was not shown that the 
defect had been caused bv the defendant’s negligence. The only negli- 
gence of defendant was failure to inspect. Because of the defect an em- 
ployee of plaintiff was injured and recovered damages against plaintiff. 
The negligence of plaintiff was also failure to inspect the car. It was 
held that the parties were in pari delicto, because the negligence of both 
was of the same character, to wit, a failure to inspect, and that it did not 
make any difference that the negligence of defendant preceded that of the 
plaintiff in point of time. 

[4, 5] In the case at bar, however, the negligence of the parties was 
not of the same character: that of Burnham was an affirmative act, 
which created a dangerous condition; that of the plaintiff was a failure 
of the duty of warning or protection which it owed its passengers. Both 
justice and authority concur that as between the parties the loss should 
be borne by Burnham. 

It may be said that the right of indemnity was not lost by the fact 
that Barnsley failed to recover against Burnham; that it still exists 
unimpaired and may be enforced by an action against Burnham. This 
is undoubtedly true, and yet I conceive that plaintiff Had an. interest 
that judgment should run against Burnham as well as itself in the 
Barnsley action. In that case it would have been competent for the 
plaintiff to pay the judgment, take an assignment, and enforce it against 
Burnham. Of this remedy the defendant, by violating its duty, has 
deprived the plaintiff, and should be liable for the loss occasioned 
thereby. When a casualty company, to protect itself from liability, 
assumes the defense of an action, to the entire exclusion of the de- 
fendant on the record, it should be held to a strict rule of good faith in 
conducting the defense (Brassil v. Maryland Casualty Co. 147 App. 
Div. 815, 133 N. Y. Supp. 187, affirmed 210 N. Y. 235, 104 N. E. 622, 
L. R. A. 1915A, 629), and when, in its own interest, it deprives the de- 
fendant of a substantial advantage in the course of the trial, it should 
be held liable for the damages naturally resulting thereby. The plaintiff 
having lost the right to subrogation against Burnham by paying the judg- 
ment, the court will not in the interest of the defendant, who has for 
self-interest violated its duty, inquire whether the same result might 
be secured by bringing an action against Burnham. The chance of re- 
covering a judgment is not the equivalent of a judgment actually ob- 
tained. McAleenan v. Massachusetts Bonding & Ins. Co., 173 App. Div. 
100, 159 N. Y. Supp. 401, affirmed 219 N. Y. 563. 114 N. E. 114. 


I advise that judgment and order be affirmed, with costs. All 
concur. 
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OCEAN ACCIDENT & GUARANTEE CORPORATION, Lrmitep, oF 
Lonpon, ENGLAND, v. NORTHERN TEXAS TRACTION CO. 
(No. 9089.) 


(Court of Civil Appeals of Texas. Ft Worth. June 5, 1920. Rehearing 
denied July 2, 1920.) 


224 Southwestern Reporter. 212. 


1. INSURANCE — CONDITIONS AT TIME OF ISSUANCE MAY 
BE LOOKED TO IN DETERMINING EXTENT OF RISK. 
It is a rule of decis‘on applicable to the construction of insurance 
pol’c’es that, in order to determine the extent of the risk-insured against, 
the conditions ex’sting at the time of their issuance may be looked to. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—DOUBT RESOLVED IN FAVOR OF INSURED. 

An insurance policy will be construed str'ctly against the insurer, 
and in case of any dovbt, ambigu’‘ty, or uncertainty in its terms, it will 
be resolved in favor of insured. 


(For other cases. see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—TTABITITY TNSTIRFR OF ENGINEFRING FIRM 
LIABTE TO TRACTION COMPANY FOR AMOUNT PAID IN- 
JURED SERVANT OF SUBCONTRACTOR ON WORK. 

Under provis’ons of liability policy ‘ssued by instirer to firm of en- 
gineers, insurer ‘eld liable to traction company for whom firm of en- 
gineers undertook to do work for amount pa‘d to injured servant of 
subcontractor if it could be said h’s injuries were caused hy the perform- 
ance of the work undertaken by the firm of engineers 


(For other cases. see Insurance, Dec. Dig. § 435.) 


4, INSURANCEF—MEANING OF RFOTITREMENT THAT ITNTITIRY 
TO SFRVANT BE “CAUSED BY PERFORMANCE OF WORK” 
STATED. 

A liabil'ty policy. issued to a firm of engineers wh'ch undertook to 
do paving work for a traction companv. provid'ng that the iniurv must 
have been caused by the performance of the work, meant suhstantally that 
injury to an employee (in the particular case the emnlovee of a subcon- 
tractor) must have been sustained by reason of the performance of the 
work and as an ‘ncident thereto. 


(For other cases. see Insurance, Dec. Dig. § 435) 


5. INSURANCE—TRACTION COMPANY’S PAVING WORK HFLD 
DONE BY ITT WITHIN MEANING OF ENGINEERING FIRM’S 
LIABILITY POLICY. 

Work of paving between and outside of its tracks required by the 
city as a franchise condition of pla‘ntiff traction company suing the lia- 
bility insurer of the firm of engineers which had undertaken the work on 
its (the traction company’s) behalf, held being done and conducted by 
the traction company within the meaning of certain stipulations in one 
of the liab‘lity policies. 


(For other cases. see Insurance, Dec. Dig. § 435.) 


7. INSURANCE—STATUTFE AS TO VFXATTOUS DELAY DOES 
NOT APPLY TO INDEMNITY INSURERS. 
Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4746, requiring losses to be 
paid promptly by various insurers, and penalizing vexatious delay, does 
Vol. LVI—49. 
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not apply to indemnity insurance contracts against liability to another as - 
distinguished from life, health, or accident insurance. 
(For other cases, see Insurance, Dec. Dig. § 602.) 











Appeal from District Court, Tarrant County; Ben. M. Terrell. Judge. 
Action by the Northern Texas Traction Company against the Ocean 
Accident & Guarantee Corporation, Limited, of London, England. From 
judgment for plaintiff defendant appeals. Reformed and affirmed. 














R. M. Rowland, of Ft. Worth, for appellant. 
Capps, Cantey, Hanger & Short and Phillips & Trammell, all of Ft. 
Worth, for appellee. 









DuNKLIN, J. The Ocean Accident & Guarante Corporation, Limited, 
of London, England, has appealed from a judgment in favor of the 
Northern Texas Traction Company in a suit by the latter company based 
upon three insurance polic’es. The case was tried before the court with- 
out a jury upon an agreed statement of facts, which is as follows: 
“(1) At all the times hereinafter mentioned, the Northern Texas 
Traction Company was a corporation engaged in the business of operat- 
ing street cars over the streets of the city of Ft. Worth, including Main 
street, as well as interurban cars over the same, passing from Ft. Worth 
to Dallas, and for both its urban and interurban cars held franchises from 
the city of Ft. Worth to operate the same over Main street, containing 
provisions requiring said Northern Texas Traction Company to pave and 
repave so much of Main street as lay between its rails in its double line 
of street railway track over said street, and for 18 inches on the outside 
thereof, with such material and like material as the city might from time 
to time determine and direct the paving of the remainder of said street, 
and to do the same according to the specifications furnished therefor 
by said city. 
. “The defendant being a corporation organized for, and engaged in 
the business of, writing all forms of liability and accident insurance. 
“Prior to September, 1916, the city of Ft. Worth, by appropriate 
ordinances, directed and entered upon the work of repaving Main street, 
prescribing and making public plans and specifications therefor, which 
are unnecessary to incorporate here, and requiring, by likewise appropri- 
ate ordinances, the Northern Texas Traction Company to comply with 
said paving specifications, at its own cost and expense, for so much of 
Main street, in the said city of Ft. Worth, as was occupied by its double 
tracks laid thereon, and for eighteen inches on the outside of the rails 
thereof. The specifications for this paving required the Northern Texas 
Traction Company to excavate the place at which it was required to 
pave to a considerable depth below the normal grade of said street, and 
lay a foundation of some character of concrete mixture, and being from 
such foundation a strip of concrete mixture to a sufficient height where- 
fupon to lay its iron rails over which its cars were to be transported, to 
the end that when the iron rails would be flush with the completed sur- 
face of the finished pavement of the street, and between the same, for 
the entire distance which the company was required to pave (as well as 
the balance of the street), such specifications required a bed of sand to 
be laid on the concrete base, on which should be placed said wooden 
blocks, cemented together with some character of pitch, and rolled and 
tapped at an even surface, constituting the finished surface of the street. 
“Prior to September the Traction Company entered upon the per- 
formance of this work according to such specifications, and in perform- 
ing the same, and under terms of a general contract or arrangement with 
the Stone & Webster Engineering Corporation, the latter conducted 
said work for the Northern Texas Traction Company as engineers or 
supervisors, receiving a fixed consideration therefor, and acted in the 
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performance of all such work as the agents of the Northern Texas Trac- 
tion Company. (The general contract existing between the Northern 
Texas Traction Company and the Stone & Webster Engineering Cor- 
poration ‘s hereto attached and made a part hereof, marked ‘Exhibit A.’) 
During the progress of this work, and prior to the 13th of September, 
the Northern Texas Traction Company, through the Stone & Webster 
Engineering Corporat’on, asked for bids from construction concerns for 
the laying of wooden blocks requ‘re'd in the pavement, furnishing all 
material except the asphalt filler, from the South Line of Weatherford 
street, according to the specificat’‘ons above referred to, approximately 
1,460 square yards. 

“The bid for said work by H. K. McCollum of Ft. Worth, Texas, 
was accepted. and the latter entered upon said work of laying wooden 
blocks, and furn’shed all material therefor for the agreed consideration 
of $2.14 per square yard. The memoranda passing between the Northern 
Texas ‘Tract'on Company, act’ng through Stone & Webster Engineering 
Corporation agents, and H. K. McCollum, covering the work above 
referred to, is hereto attached and marked Exhibit ‘B.”’ During al! the 
performance of sa’d work by McCollum the same was inspected all the 
while by the Northern Texas Traction Company through its agents, 
Stone & Webster Eng’neering Corporation, and completed sections re- 
ceived by it and paid for by said Northern Texas Tract’on Company. 

“(3) On the 11th day of February, 1916, the defendant Ocean Ac- 
cident & Gvarantee Corporation Limited, executed and delivered to the 
Stone & Webster Engineer’ng Corporat‘on three contracts mentioned and 
described in the plaintiff's petition, which three contracts named the 
Northern Texas Traction Company among the concerns insured by same, 
and sa‘d contracts are made a part hereof, and marked ‘Exh‘bits C, D, 
E,’ filed herewith. and all premiums were paid on said policies, and the 
same were all in force on the 13th day of September, 1916 


“(4) On the 13th day of September, 1916, one Charles Maher was 
engaged at work laving sa‘d blocks and finish’ng the pav‘ng on Main 
street between the rai's of the Traction Company tracks and for eighteen 
inches on the outside thereof, according to the specificat‘ons aforesa'd on 
Main street, near the intersection thereof with Ninth street, and was 
seriously ‘njured ‘n the following manner: 


“Maher, together with two other men, was engaged ‘n moving hack 
and forth across said paving blocks, after they had been set on the sand 
and the material poured between them, a large and heavy cement roller, 
designed and used for the purpose of giving sa‘d blocks a firm and dura- 
ble seat'‘ng on the sand foundation beneath them, and bring the same to a 
smooth and even surface on top, and while so engaged on said 13th day 
of September, 1916, operating said roller across said tracks and on sa‘d 
tracks, they were constantly moving the same back and forth in leaving 
the way for the interurban and urban cars of the repass on said Ines of 
double tracks. the operation of said Tract‘on Company’s cars never 
having been at any time suspended or impeded during the progress of the 
work. An interurban car was passing the scene of the work go’ng south, 
and Maher and his colaborer moved the ro'ler to what was supposed to 
be a safe distance from the pass‘ng car, but before the car entirely passed 
the roller the same came in contact with the interurban car and Maher 
received his ser‘ous injury. The defendant company was notified of 
the accident, and the requirements of the pol‘cy in that particular com- 
plied with, but the defendant declined to take charge of the claim, or to 
recognize any obligation to protect the same. Maher brought suit against 
the Northern Texas Tract’on Company for the accident, and his claim 
was settled by the payment to hjm of $6,000 on the 12th of June, 1917. 
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The cost and expenses of the Traction Company in addition to the cost 
of attorney’s fees for defending the suit, but including other expenses 
of jmmediate med‘cal aid, etc., amount to the sum of $1,227.92 . 

“(5) It is agreed that Maher’s injuries were very serious, and that 
the settlement by compromise at $6,000, and the payment of that amount 
to h'm by the Northern Texas Traction Company in settlement of his 
alleged cause of act‘on. was an advantageous disposition of the matter, 
both to the Northern Texas Traction Company, as well as to the said 
Ocean Accident & Guarantee Corporation, if it should be held liable, and 
no po'nt is made by the defendant that such compromise was not a rea- 
sonable settlement of the Northern Texas Traction Company’s liability to 
Maher. 

“(6) Charles Maher was employed and put to work on the job in 
question. and was at work at the time he was injured in the manner as 
hereinabove related. under employment by McCollum, who likewise was 
paying him by the dav: and he had been at work for some days prior 
to the time he was injured. 

“(7) During the time that Maher was at work on this job in the 
manner and form as above related. dur‘ng the time McCollum was carry- 
ing out h's contract. and at the point where Maher was hurt and else- 
where over Main street, the cars, urban and interurban, were passing 
back and forth over said line of double tracks almost momentarily, the 
operation of none of said cars be’ng suspended during the performance 
of the work. 

“(8) After the defendant declined to take charge of Maher’s claim 
against the Northern Texas Traction Company and to defend the suit 
which he brought. and at its cost and expense, the Traction Company 
caused the same to be defended bv its counsel, Capns. Cantey, Hanger 
& Short. to whom ‘t paid an annual salary. and it. the Northern Texas 
Traction Company, never contracted nor paid to Capps, Cantey, Hanger 
& Short anv extra compensation for defending said suit so brought by 
Maher. which was comnromised as hereinabove stated. 

“(9) The sum of $750 is here agreed upon as a reasonable attorneys’ 
fee for the prosecution of this suit on the part of the pla‘ntiff, in the 
event the statutes of the state awarding twelve per cent. damages and 
reasonable attorneys’ fees are applicable to this case.” 


Judoment was rendered for appellee for $9242.80 on the 16th day of 
May, 1918, against annellant. which amount included the $6,000 paid to 
Maher by anpellee; $1,227.92 surgeon’s b'lls. hospital fees. and court 
costs. witness fees. and investigation expenses paid out by appelleee - $397.53 
interest on the foregoing two items to date of judement: $867.35, the 
statutorv nenalty of 12 per cent.; and $750. reasonable attorneys’ fee un- 
der such statute. 

The contract between the Northern Texas Traction Company and the 
Stone & Webster Engineering Corporation, referred to in the agreed 
statement of facts as Exhibit A, was upon the following form: 

“Stone & Webster Engineering Corporation, 
147 Milk Street, Boston, Mass. 
= , 19—. 


“We hereby propose to construct for you. 

“I, SERVICE To BE RENDERED.. With respect to this work we proposed 
to act as your own construction and purchasing department, being 
guided in all respects by such instructions as you may from time to time 


i . | \ 
give us ‘ Po. ale 
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“As constructors we will execute with our own forces the construc- 
tion and install the machinery and equipment, subleting parts of the work 
when it is to your advantage to do so, and turn the completed work over 
to you ready for regular use. 

“As purchasing agents we will purchase the necessary machinery, 
equipment, and materials. 

“We will furnish at our own expense: 

“(a) The service of our executive officers, who will direct and 
oversee the work pefformed under this agreement. 

“(b) The service of an assistant construction manager and the con- 
struction department in the Boston office. 

“(c) The service of the purchasing department in our Boston of- 
fice, which will assist in the purchase of the machinery, apparatus, and 
materials. 

“(d) The service of the accounting and auditing departments in our 
Boston othce. ' 

“(e) All other expense of our Boston office. 

“11, COMPENSATION. You are to pay us for the service specified 
above a sum equal to per cent. ot the ‘cost of the work’ as de- 
hned in the next section, payments to be made at the end of each month, 
based on expenditures during that month. 

“III. Cost oF THE WorK. It is understood that ‘cost of the work’ 
shall include the following items, whether commitments or expend.tures 
are made by you direct or by us for your account: 

“(a) The cost of all materials, machinery, equipment, and labor. 

“(b) The cost of any lands or rights ot way required. 

“(c) The cost of tools and construction equipment purchased and the 
rental of any equipment hired. 

“(d) The cost of a work officer, including the salaries and expenses 
of a superintendent of construction, an accountant, a purchasing agent, 
and such assistants as they may require; the cost of ali held eng.neering 
and inspection; the expense of maintaining the works ottice. 

“(e) The cost of insurance and any expense incurred in connection 
with any accident or damage to person or property. 

“(f) Any traveling expenses or expenses of a similiar character, 
and any other expenditures we may make, except for items specified in 
section 1, as furnished at our own expense. 

“IV. DisBURSEMENTs.. Unless you prefer a different method of 
handling disbursements, we will make all payments for material, labor, 
equipment, services, etc., for your account from funds to be advanced to 
us by you for the purpose. We will give you each month a detailed 
statement supported by proper vouchers of expend.ture during the previ- 
ous month. 

““V. PURCHASE AND Contracts. You will have as full control as you 
care to exercise of the purchase of materials and equipment and of the 
letting of such subcontracts as may seem desirable. 

“All contracts and orders placed by us, payrolls, and other obligations 
shall be in your name, ‘By Stone & Webster Engineering Corporat.on, 
Agents,’ and it is understood that we assure no pecuniary liability under 
or by reason of such obligations. 

“VI. InsuraNce. Unless otherwise directed by you, and unless local 
laws require some other form of insurance, we will place insurance in 
your name and for your account covering your liab:lity to employees 
engaged on this work and to the public for accident or damage in the 
sum of $10,000 for any one person, and $20,000 for any one accident, the 
policies to be in the usual form. 

“If you so request, we will place insurance in your name and for your 
account covering damage to the work, or any part of it, by fire. 
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“VII. Progress Reports We will render reports to you monthly 
showing the progress of the work in its various parts, and any changes 
that it may seem advisable to make in the estimates of cost or time re- 
quired for completion, 

“VIII. Aupir. Our correspondence record, voucher, and books of 
account, in so far as work done or money expended under this agree- 
ment are concerned, will be always open to your inspection. 

“[X.TERMINATION OF EMPLOYMENT. If at any time you should be- 
come dissatisfied with the manner in which the work is being conducted, 
or should wish, for any reason, to discontinue the work, you are liberty, 
after ten days’ notice in writing, to terminate our employment, and to 
take possession of the work done and material purchased for you under 
the terms hereof.” 


The contract made by the Northern Texas Traction Company, act- 
ing through Stone & Webster Engineering Corporation as its agent, with 
H. K. McCollum, for the paving referred to in the agreed statement of 
facts, shows that McCollum undertook and performed said work as an 
independent contractor. 

One of the insurance policies issued by the defendant company was 
a contract of insurance against injuries that might be sustained by em- 
ployees of the plaintiff company, and since Maher, who was injured, was 
not an employee of the plaintiff, but was an employee of McCollum, it is 
clear that that policy did not furnish any basis for a recovery, and the 
same will not be further noticed in this opinion. 

Another policy, which is designated on the back as G. C. 129195, 
and which we will here designate as insurance against injuries suffered 
by the public, contained these stipulations: 


“Does hereby agree as follows, respecting bodily injuries including 
death at any time resulting therefrom, whether instantaneous or not, ac- 
cidentally suffered, or alleged to have been suffered, during the policy 
period defined in said declarations by any person or persons not em- 
ployed by the assured while at the locations described in said declarations 
or elsewhere by reason of and during the prosecut’on of the trade. busi- 
ness, or work conducted by the assured at said locations and described in | 
the said declarations.” 


“Th's policy does not cover in respect of bodily injuries or death 
caused by locomotives, engines, trains, motors, or cars propelled by 
gravity, steam, electricity, or other mechanical power unless such bodily 
injuries or deathh are proximately caused by the performance of work 
undertaken by the Stone & Webster Eng’neering Corporation.” 


“It is hereby understood and agreed that the undermentioned policy 
is extended to grant coverage in respect of work done by the assured 
anywhere in the state of Texas which is not comprised in the description 
of the trade, business, or work set forth in declaration No. 5 of the said 
policy, and the assured agrees to pay a prem‘um in: respect of such ad- 
ditional work calculated according to the premium rates in use by this 
corporation at the date when the sa‘d policy takes effect.” 


The third and rema‘ning insurance policy. which is designated on the 
back as “F. C. 2393,” covers insurance against injuries suffered by em- 
ployees of any subcontractor of the plaintiff. That policy contained the 
following stipulat‘ons: 

“Does hereby agree (1) to indemnify the assured against loss from 
the liability imposed by law upon the assured for damages on account 
of bodily injures (including death at any time resulting therefrom) ac- 
cidentally suffered, or al’eged to have been suffered, during the policy 
period defined by reason of the performance of the work sublet by the 
assured to independent subcontractors, and described in said statements, 
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or through the existence of materials intended for such work placed upon 
the premises described in said statements or lawfully maintained upon the 
ways adjacent thereto.” 

“Paragraph 4 of the statements provides: 

“ ‘The assured is a contractor who has undertaken certain work, 
and has or will sublet certain portions thereof to independent subcon- 
tractors, to which work so sublet this policy shall alone apply.’ 

“Statement No. 5, which calls for ‘a full description of all work un- 
dertaken by independent subcontractors and covered by this policy,’ spe- 
cifies such work to be: ‘All work subcontracted by the Stone & Webster 
Engineering Corporation anywhere in the state of Texas.’ ” 


Both of said policies were issued to the Stone & Webster Engineer- 
ing Corporation, who is designated in each as the “assured,” and by slips 
attached thereto the insurance is extended for the benefit of several 
firms for whom that corporation shall perform work. including the plain- 
tiff in this controversy, each and all of whom are likewise designated as 
the “assured.” In other words, each policy is a blanket insurance for 
the benefit of the Stone & Webster Eng.neering Corporation, and each 
and every firm for whom that corporation might perform services and 
whose names might thereafter be added as beneficiaries of the policy. 
Fairbanks Canning Co. v. London Guaranty & Accident Co., 154 Mo. App. 
327, 133 S. W. 664. 

[1] It is a rule of decisions applicable to the construction of insur- 
ance policies in order to determine the extent of the risk insured against 
that the conditions existing at the time of their issuance may be looked 
to. Royal Ins. Co. v. T. & G. Ry. Co., 53 Tex. Civ. App. 154, 115 S. W. 
117, 123; Maryland Casualty Co. v. Little Rock Ry. Co. 92 Ark. 306, 
122 S. W. 994: Continental Paper Bag Co. v. Bosworth, 215 S. W. 127. 

[2] It is also a rule well established that such a policy will be con- 
strued strictly against an insurance company, and, in case of any doubt 
or ambiguity or uncertainty in its terms, the same will be resolved in 
favor of the assured. Brown v. Palatine Ins. Co., 89 Tex. 590, 35 S. W. 
1060; Goddard v. East Texas Fire Ins. Co., 67 Tex. 71, 1 S. W. 906, 60 
Am. Rep. 1; A&tna Life Ins. Co. v, El Paso Elec. Ry. Co., 184 S. W. 628. 

The following are some of the definitions given in the Standard Dic- 
tionary (20th Century Edition) of the word “undertake”: 

“(1) To take in hand as a task or enterprise; endeavor to perform; 
attempt; try, essay. * * * (2) To guarantee the performance of; 
contract to do or have done; pledge oneself to; covenant: engaged: fre- 
quently followed by an infinitive phrase. * * * To make oneself an- 
swerable or responsible; also, to enter upon an undertaking; as, men 
who undertake readily are often slow to perform. Law. To promise, 
engage, or agree; assume an obligation. To enter into any contract or 
business relationship; especially, to act in any way on another’s behalf: 
hence, to assume a hazard or venture.” 

[3] We are of the opinion that the contract with the Stone & Webs- 
ter Engineering Corporation to “execute, with its own forces, the con- 
struction, and install machinery and equipment, subleting parts of the 
work when it is to your interest to do so, and turn the completed work 
over to you in the Boston office,’ was a contract to undertake the pav- 
ing work. in a general sense, and within one of the accepted meanings 
of that term Hence we are of the opinion that under one of the pro- 
visions of the policy G. C. 129195, quoted above, the defendant company 
was liable to the plaintiff for the amount paid to Maher if it can be 
said that his injuries were “caused by the performance of the work un- 
dertaken by the Stone & Webster Engineering Corporation.” It is true 
that Maher was injured by a passing car, but it was while he was per- 
forming paving work, and his injuries were incident to that work. 
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[4] It would be difficult to attribute any reasonable meaning to the 
language that the injury must be “caused by the performance of the 
work” unless that language be interpreted as meaning substantially that 
the injury must be sustained by reason of the performance of work and 
as an incident thereto, and we think that such is the proper and reason- 
able construction to be placed on that language in the pvlicy. 


[5] We afe of the opinion, further, that in a general sense the work 
of paving was being done and conducted by the plaintiff company, within 
the meaning of other stipulations in the policy G. C. 129195. Etna Life 
Ins. Co. v. El Paso Electric Co., 184 S. W. 628 (writ denied). 


In 4 McQuillin, Municipal Corporations, § 1649, the following is said 
relative to a franchise granted to a municipal service corporation: 

“Conditions in a franchise, accepted by the company, cannot after- 
wards be repudiated, since they then constitute a contract: and the use 
of the street by a public service company constitutes an acceptance of 
the conditions.” 

Again, in paragraph 1672, the author says: 


“A grant to a public service company of the right to use a street, 
when accepted, becomes a contract between the municipality and grantee, 
and the cond'tions therein are binding, the same as the terms of any 
other contract, both on the municipality and the company, and protect- 
ed by the provision of the federal Const:tution against impairment of 
contracts, so that, unless the right so to do has been reserved, the grant 
cannot be revoked, nor additional burdens imposed, as against the ob- 
jection of the company.” 

And section 1721 reads in part as follows: 


“Where a contract is entered into between a public service corpora- 
tion and a municipality, the contract is to be construed the same as any 
other contract, subject to the rules already. set forth in regard to the 
construction of contracts made with a mun‘cipal corporation.” 


To the same effect is Milwaukee Elec. Ry. Co. v. State, 252 U. S. 
100, 40 Sup. Ct. 306, 64 L. Ed. —. 


When the Northern Texas Traction Company accepted the franchise 
granted by the city upon condition that it would do the paving work 
mentioned in the agreed statement of facts, it thereby assumed the con- 
tractual obligation to perform such work, and in a general sense it 
became the orig:nal contractor with the c'ty to do such paving. And we 
are of the opinion that in the interest of the assured that construction 
should be given to the policy F. C. 2393, and in accordance with that 
interpretation McCollum was clearly a subcontractor, and the liability of 


the plaintiff to Maher for the injury he sustained was covered by the 
latter policy. 


[6, 7] Accordingly, we are of the opinion that the judgment in favor 
of the plaint'ff should be sustained w‘th the exception of the penalty and 
attorneys’ fees allowed by the trial court. which we do not think were 
recoverable, and should be eliminated from said judgment. Articles 4746 
and 4955, V. S. Tex. Civ. Statutes, are relied upon by the plaintiff to sus- 
tain the recovery for the penalty and attorneys’ fees. but, as pointed out 
in National Surety Co. v. Murphy-Walker Co., 174 S. W. 997, and West- 
ern Indemnity Co. v. Free and Accepted Masons of Texas, 198 S. W. 
1092, article 4955 is null and void because it was not within the purview 
of the caption of the act of the Legislature adopting it, and in the case 
last cited this court held that article 4746 of the Statutes did not apply 
to indemnity insurance contracts against liability to another, as distin- 


guished from life, health, or accident insurance, within the meanng of 
that article. 
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For the reason stated, the judgment of the trial court is so reformed 
as to eliminate therefrom a recovery of the penalty and attorneys’ fees, 
and as so reformed it is affirmed. 


BANKERS’ TRUST CO. v. AMERICAN SURETY CO. (No. 15903.) 
(Supreme Court of Washington. Aug. 10, 1920.) 
191 Pacific Reporter, 845. 


INSURANCE — FIDELITY INSURER HELD NOT TO WAIVE 
PROVISION OF BANK EMPLOYEE’S BOND BY CALLING 
FOR PROOFS OF LOSS. 


Fidelity insurer did not impliedly waive provision of bank employee’s 
bond, requiring disclosure of loss during continuation of suretyship or 
within specified period after termination thereof, and notice to surety 
within specified period after discovery, by calling for proofs of loss and 
furnishing blanks therefor on discovery of loss subsequent to expiration 
of specified period following termination of suretyship, where such acts 
of the insurer did not cause bank expenses or inconvenience. 


(For other cases, see Insurance, Dec. Dig. § 396[4].) 


Department 1. 


Appeal from Superior Court, Pierce County; E. M. Card, Judge. 


Action by the Bankers’ Trust Company against the American Surety 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


S. Warburton and H. G. & Dix H. Rowland, all of Tacoma. for 
appellant. 


C. E. Dunkleberger and Bates & Peterson, all of Tacoma, for re- 
spondent. 


MackinTosH, J. The appellant was engaged in the banking business 
in Tacoma. In November, 1913, the respondent issued to it a policy, 
covering one of its employees. This policy provided for the payment to 
the bank of any money which it might lose by any act of fraud or dis- 
honesty or theft or embezzlement of the employee. The policy continued 
in full force until it was canceled by agreement of both parties on 
February 23, 1916. The policy provided that the respondent should not 
be liable thereon, unless “the loss be disclosed during the continuation 
of the suretyship * * * or within 15 months after the termination 
thereof and notice delivered * * * within 10 days after such dis- 
covery.” On the 21st of November, 1917, which it will be noted was 
practically 21 months after the termination of the suretyship, the appel- 
lant telegraphed the respondent’s home office in New York that there 
was a loss under the policy. Upon-receipt of this telegram the home 
office telegraphed its manager in Seattle. advising him that the Tacoma 
bank had notified the company of the loss, and telling him the company 
was sending him the papers, and in the meantime “to get in touch with 
the employer, furnish claim blanks, and advise us particulars.” On the 


following day, November 22d, the Seattle agent wrote to the appellant 
as follows: 
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“Seattle, Wash., Nov. 22, 1917. 
“Bankers’ Trust Company, Tacoma, Wash.—Gentlemen: My home 
office has advised me of your report there of a shortage in the accounts 
of E. J. McDonald. I am inclosing herewith claim blanks in duplicate, 
form F-33, for your convenience in stating up any claim which you may 
have to make against this company by reason of our bond for Mr. 
McDonald. Under items of default you will please indicate the date 
of shortage, a description thereof. and the amount, while under credit 
indicate what the bank may be owing Mr. McDonald, if anything. It is 
desired that you complete both of these blanks, sending one direct to the 

home office of the company and the other to me. 
“Yours truly, 
“(Signed] S. H. Melrose, Manager.” 


On November 24th the appellant wrote to the home office of the re- 

spondent as follows: 
“Tacoma, Washington, Nov. 24, 1917. 

“American Surety Co. of New York, New York City—Gentlemen: 
We beg to confirm the following telegram sent to you on November 21st: 
‘You have loss under C eleven thousand seven Evan J. McDonald twenty 
five hundred dollars, short in his account Bankers’ Trust Company 
seventeen thousand one hundred sixty-six and sixty-eight cents.’ In 
reply to which we received from Mr. S. H. Melrose, your general man- 
ager at Seattle, under date of November 22d, a letter acknowledging 
receipt of our notice of claim and inclosing the necessary blanks for the 
purpose of submitting same in detail. In this connection you are advised 
that two days after the shortage and the falsifiction of the accouts by 
Mr. Evan J. McDonald, we employed the firm of Price, Waterhouse & 
Co., certified public accountants, and they have been at work on the 
books for several days. As soon as the work has been completed, which 
will be in the course of a week or so, we will have the claim submitted 
to you on forms furnished by Mr. Melrose. 


“Yours very truly, 
“(Signed] M. M. Ogden, Cashier.” 


On December 4th the respondent wrote the appellant the following 


letter : 
“New York, Dec. 4, 1917. 
“Mr. M. M. Ogden, Cashier, Bankers’ Trust Company, Tacoma, 
Washington—Dear Sir: We are in receipt of your letter of the 27th 
ult., addressed to our manager at Seattle. Wash. Mr. S. H. Melrose, to- 
gether with the inclosure therein mentioned. In reply we would respect- 
fully call your attention to the fact that bond covering Mr. Mc Donald 
was in effect from September 1, 1913, to February 23. 1916, on which lat- 
ter date it was canceled. the liability having been taken up by the Mary- 
land Casualty Company, as we understand it. Under the terms of the 
bond issued by this company, you had 15 months after the cancellation 
thereof in which to discover loss. Such 15-month period would expire 
May 23, 1917. You, however, did not discover shortage until some time 
in November of this year, or about 6 months after our liability had ex- 
pired. Under the circumstances, you will of course perceive that there 
is no liability on our part, and we have accordingly filed papers without 
taking any action therein. 
“Yours truly, 
“(Signed] B. J. McGinn, Asst. Secretary.” 


The respondent refused to recognize the existence of the policy or 
any liability thereunder, and the appellant began this action, and has 
brought this appeal from a judgment against it. It is claimed in support 
of appellant’s right of recovery that, although the policy had been can- 
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celed in February, 1916, and by its terms the respondent was not liable 
for a loss which was discovered more than 15 months thereafter, the 
respondent, by its conduct, had impliedly waived that provision of the 
policy, and is estopped from now denying liability under that provision. 

Many questions are presented upon this appeal, but in view of the 
conclusion to’which we are about to arrive it is necessary to notice but 
two of them. A great deal of confusion arises in cases of this kind from 
the interchangeable use of the terms “waiver” and “estoppel,” as though 
they were synonymous. There are cases of express waiver, where the 
insurer is bound without any additional acts by either insured or insurer, 
and cases of implied waiver, where the insurer is bound by reason of 
estoppel. The appellant argues that the conduct of the respondent in 
calling for proofs of loss and furnishing blanks on which to make claim 
impliedly waived the provision in the policy that t would not be liable 
for loss discovered after 15 months from the termination of the policy, 
and argues that the respondent, having partic.pated in the cancellation 
of the policy, is to be presumed to have acted with full knowledge of the 
facts, and, knowing that the policy had been terminated in February, 
1916, and that its liability thereunder ended 15 months from that date, 
must be held to have waived the benefit of the policy’s provision by its 
conduct as shown in the correspondence, and in support of this cites a 
great many authorities to the effect that an insurer of any kind will be 
held to waive such provisions in the policy by this or similar conduct. 

The respondent, however, argues that. although there may be a 
waiver by the insurance company, such waiver is simply of defenses 
available upon existing policies, and that the authorities do not go to the 
extent of holding that an insurance company, by call.ng for proofs of 
loss, recreates an insurance policy, the term of which has already expired 
by cancellation or otherw:se. The argument is that there is a difference 
between a wa.ver that is merely the foregoing of certain rights arising 
from breaches of condition or warranties, or other matters wh:ch might 
give the insurance company a defense, and a waiver which would write 
entirely new policy in the place of that which had been canceled or had 
expired; in other words, that there cannot be a waiver in this case, for 
the reason that the liabil:ty of the company had terminated by the can- 
cellation of the policy in February. It is not necessary to thoroughly 
investigate this phase of the case, and for the purpose of this op:nion it 
may be assumed that the appellant’s argument is sound, and that a waivier 
might be made by the respondent, such as would extend the operation of 
the provision of the pol:cy which we have quoted, so that the company 
might become liable for losses which were discovered after 15 months 
from the date of the cancellation of the policy. But, although insurance 
compan.es may be held to have impliedly waived the provision of the 
policy, the real ground upon which the liability had been impressed is that 
by their conduct in wa:ving the provisions they have estopped themselves 
from relying upon those provisions; in other words, that the basis of 
their liab.lity is an estoppel, and not the mere implied waiver; that, hav- 
ing waived the provisions, they have placed the other parties at such a 
disadvantage, or occasioned them such expense, that it would now be 
inequ.table for the insurance companies to deny the waiver. We are not 
in this case dealing with an instance of express waiver. As was said by 
the Supreme Court of California in McCormick v. Orient Ins. Co., 86 
Cal. 260, 24 Pac. 1003: 

“In strictness, the term ‘waiver’ is used to designate the act, or the 
consequences of the act, of one side only, while the term ‘estoppel’ (in 
pais) is applicable where the. conduct of one side has induced the other 
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to take such a position that he will be injured if the first be permitted 
to repudiate his acts; but in the law of insurance the terms are ordinarily 
used indiscriminately.” 

“The party who pleads an estoppel must be one who in good faith 
has been misled to his injury.” 16 Cyc. 777, 778. 

“Where the act does not result in damage or disadvantage it does 
not create an estoppel.” Hughes v. N. Y. Life Ins. Co., 32 Wash. 1, 72 
Pac. 452. 

As was said in that case: 


“The doctrine of estoppel is of equitable origin, and ‘is founded 
upon principles of equity and justice. It is applied to conclude a party 
who, by his acts or admissions, has influenced the conduct of another, 
only when in good conscience and honest dealing he ought not to be per- 
mitted to gainsay them. When an admissio is relied upon to work an 
estoppel, and it has been made by mistake, or without any intent to in- 
jure another, it is only in extreme cases that the law will not permit the 
party making the admiss‘on to show the truth. Before that result will 
follow, it must appear that the admission was made under circumstances 
showing gross, if not culpable, negligence, and the other party must have 
acted thereon to his material injury. The reply of the appellant does not 
make a case within these principles. While she alleges she abandoned a 
contemplated action for a larger sum, and commenced the present one on 
the strength of the respondent’s admission. she does not allege that her 
contemplated action was a valid action, nor one in which she had rea- 
sonable cause to believe that she could recover; nor does she allege that 
the same is not now open to her. Her only injury, therefore, has been 
the costs of the present action, and costs incurred in litigation are in- 
sufficient to constitute the basis of an estoppel.” 


In the case of Butler v. Supreme Court of Foresters, 53 Wash. 118, 
101 Pac. 481, 26 L. R. A. (N. S.) 293, we said: 


“Some definitions of estoppel are cited by the respondent, to the 
effect that, in the broad sense of the term, estoppel is a bar which pre- 
cludes a person from denying the truth of a fact which has. in contem- 
plation of law, become settled by the acts and proceedings of judicial or 
legislative officers, or by the act of the party himself, either by con- 
ventional writing or by representations, express or implied, in pais, and 
further ‘because a man’s own act or acceptance stoppeth or closeth up 
his mouth to allege or plead the truth.” But while this is true of what 
an estoppel is, in the abstract, the party pleading it must show that he 
has been injured by reason of the acts of the party which he claims to be 
an estoppel, by reason of having relied on the representations of the per- 
son sought to be estopped, so that his position with reference to the mat- 
ter in hand has been changed to his disadvantage.” 


The cases relied on by the appellant to prove what it calls a waiver, 
but which we have indicated is properly designated as an estoppel, bear 
out our conclusion. In Titus v. Insurance Co., 81 N. Y. 410, it was held 
that when there was a breach of condition contained in an insurance pol- 
icy, it was in the option of the insurance company to take advantage of 
such breach or to overlook it; that is, if it saw fit, it might waive the 
forfeture, and that this waiver might take place expressly or by acts 
from which a waiver could be inferred, or from which a waiver would 
be held to follow as a matter of law—the court saying: 


“But it may be asserted broadly that if, in any negotiations or trans- 
actions with the insured, after knowledge of the forfeiture, it recognizes 
the continued validity of the policy, or does acts based thereon, or re- 
quires the insured by virtue thereof to do some act or incur some trouble 
or expense, the forfeiture is as matter of law waived.” 
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14 R. C. L. 1197, lays down the general rule that when an insurance 
company has knowledge of acts which work a forfeiture, and yet enters 
into negotiations with the insured in the form of requests for proofs of 
loss, it thereby recogn’zes the cont‘nued validity of the policy, and will 
be bound if it has thus induced the insurer to “incur expense under the 
belief that the loss will be paid.” In Graham v. American Fire Insurance 
Co., 48 S. C. 195, 26S. E. 323, 59 Am. St. Rep. 707, it was held that an 
insurance company, with knowledge of facts which might forfeit the 
policy, hav’ng led the insured to believe it still recogn‘zed the validity 
of the policy by encouraging it to incur expense, would be estopped 
from ins’sting on the forfeiture. Mutual Protective League v. Walker, 
163 Ky 346. 173 S. W. 802, is to the same effett as is Western Ins. Co. 
v. Ashby, 53 Ind. App. 518, 102 N. E. 45, and Keys v. National Council. 
174 Mo. App. 671, 161 S. W. 345. In Cannon v. Home Ins. Co., 53 Wis. 
585, 11 N. W. 11, the Supreme Court of Wisconsin said: 


“* %* *. That as the defendant, in its correspondence with the at- 
torneys of the plaint’ff, after full knowledge of the forfeiture, saw fit 
to call for additional proofs of loss, recognizing by this act the con- 
tinued val‘dity of the policy. it could not, after the p'a‘ntiff had gone 
to the expense and trouble of furnishing these proofs, change its ground, 
and claim that the policy was no longer in force.” 


See, also, Planters’ Ins. Co. v. Loyd, 67 Ark. 584, 56 S. W. 44, 77 
Am. St. Rep. 136: Pace v. Amer‘can Ins. Co.. 173 Mo. App. 485, 158 S. W. 
892+ Rundell v. Anchor Fire Ins. Co, 128 Iowa, 575, 105 N. W. 112, 25 
L. R. A. (N. S.)) 20; Cleaver v. Traders’ Ins. Co., 71 Mich. 414, 39 N, 
W. 571, 15 Am. St. Rep. 275: Prudential Ins Co. v. Hummer. 36 Colo. 
208, 84 Pac. 61: Grubbs v. North Carol’‘na Home Ins. Co, 108 N. C. 
472, 13 S. E. 236. 23 Am. St. Rep 62: Berry v. Ins. Co., 132 N. Y. 49, 
30 N. E. 254, 28 Am. St Rep. 548; Hatcher v. Sovereign Fire, etc., Co., 
71 Wash. 79, 127 Pac. 588. 


Throughout all these cases the point is emphasized that the implied 
waiver must have resu'ted in some loss to or expenditure by the insured. 
which would make it inequitable for the insurer to now deny its waiver. 
It therefore becomes necessary in this case to determine whether the evi- 
dence shows anything which would operate as an estoppel against the 
respondent: in other words. whether, admitting that the insurance com- 
pany by its conduct impliedly waived the provision of the policy in ques- 
_ by that act it had caused the appellant to incur expense or suffer 
oss. 


The evidence shows that for some time prior to November 21, 1917, 
the appellant was in such financial condition that some arrangement was 
necessary for its rel‘ef. and that another bank in Tacoma was negotiat- 
ing for the purpose of taking over its business, and in pursuance of 
those negotiations the books of the appellant were being examined for 
the purpose of determining its financial status. The evidence also shows 
that upon the cancellation of respondent’s policy in February, 1916, an- 
other bonding company had taken the place of the respondent. and had 
written a bond covering the same employee mentioned in the policy before 
us, and that the experts who were called in. and who are referred to 
in the appellant’s letter, made the investigation for the purpose of de- 
termining the liability under this other policy, and that no investigation 
was made of the books of the company for the purpose of supplying 
the proof of loss under the policy of the respondent company: the testi- 
mony upon that point being as follows (the witness was an expert rep- 
resenting the accountant company) : 


“Q. Have you examined the books of that date to ascertain what 
they were? A. As of February 21. 1916? 
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“Q. No; September 1, 1913. A. No. 

“Q. Your examination began, along in February, 1916? A. Yes, sir. 

“Q. February 21st, and continued on down? A. Yes, sir; periodical- 
ly: yes. * * * 

“Q. You did not examine preceding that date? A. No.” 

From this it wll be seen that there was no proof that. re'ying upon 
the waiver of the respondent, the appellant proceeded to furnish the in- 
format’on necessary to make the proof of loss by incurring any expense, 
and that nothing has been done which places the appellant in a more d’s- 
advantageous posit‘on than it would have occupied, had there been no 
purported waiver, and that appellant had foregone no valuable r'ght or 
change ‘ts position to its prejudice in reliance upon the acts of the re- 
spondent. The evidence merely establishes that, under a mutual mistake, 
the two part’es for a few days have proceeded upon the presnmption 
that there was an existing policy, and that na act of the rcspondent led 
the appellant to do anything which added to its expense or ‘nconveince. 

“Ordinarily a waiver ‘s an intentional release of some right, and it 
is generally held that provisions of this character in instirance policies 
are deemed to be wa'ved only wien an intention to waive is apparert. or 
where the conduct of the coniany is inconsistent with an intention to de- 
clare a forfe‘ture, or hes placed the other party at a disadvantage, or 
ga‘ned for itself an advantage which ‘t should not in justice and good 
conscience be permitted to assert,’ Elbhart v. Pac. Mut. Ins. Co. 47 Wash, 
659, 92 Pac. 419. 

“While the ‘ater decisions all hold that such wa‘ver need not be based 
upon a technical estoppel, in all the cases where th’s question is presented, 
where there has been no express waiver, the fact is recognized that there 
ex'’st the elements of an estoppel.” Armstrong v. Agricultural Ins Co., 
130:N. Y. 560 29 N E. 991. 

See, also. Brink v. Insurance Co, 80 N. Y. 108: Goodwin v. Insur- 
ance Co., 73 N. Y. 480; Prentice v. Insurance Co., 77 N. Y. 483, 33 Am. 
Rep 651. 

“Where the facts are equa'ly known to both parties. there can be no 
estoppel.” Kn‘ghts and Ladies of Columbia v. Shoaf, 165 Ind. 367, 7; 
N E 738. 

The whole doctrine depends on estoppel, and the essential feature of 
it is loss or injury to the other party by the act of the party to be estopped 
In this respect there is nothing peculiar about actions upon insurance 
policies. They stand on the same footing as other l'tigation.’ Waiver is 
essentially a matter of intention, and to establ’sh it there must be some 
declaration or act from which the insured m‘ght reasonably infer that the 
insurer d'd not mean to insist upon a right which, because of a change 
of position induced thereby, it would be inequitable to enforce.” Freed- 
man v. Providence-Washington Ins. Co., 175 Pa. 350, 34 Atl. 730. 


“It is admitted that ‘both part’es acted in good faith up to the com- 
mencement of the suit.’ It is to be observed that there is no question of 
any conduct of the defendant which induced the plantiffs to omit anything 
essential, or to do anything predjudicial, to the val‘dity of the policy, 
either before or after the loss. * * * An essential element of estop- 
pel of this character is that one party should have relied upon the con- 
duct of the other, and been induced by it to put h'mself in such a pos- 
ition that he would be injured if the other should be allowed to repudi- 
ate his action.” McCormick v. Orient Ins. Co., supra. 

There be'ng no evidence upon which an estoppel can be predicated, 
the trial court was correct in dismissing the case, and its judgment is 
hereby affirmed. 


Holcomb, C. J. and Main, Mitchell. and Tolman, JJ., concur. 
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ANDREWS INSTITUTE FOR GIRLS v. NEW YORK STEAM CO. 
ET AL, (INDEPENDENT ORDER OF FORESTERS, 
INTERVENER). (No. 244) 


(U. S. Circuit Court of Appeals,, Second Circuit. June 2, 1920.) 
266 Federal Reporter 872 


2. INSURANCE—INVESTMENT OF FUNDS BY PRESIDENT 
OF FRATERNAL SOCIETY IN INSUFFICIENTLY SECURED 
BONDS NOT BREACH OF TRUST. 

Though the statutes require the investment of the funds of a fraternal 
bénefit society in bonds reasonably worth the price paid therefor and 
secured by mortgage, the mere fact that such funds invested by the pres- 
ident in bonds of an embarrassed corporation, which were insufficiently 
secured, does not establish a breach of trust. 


(For other cases. see Insurance, Dec. Dig. § 695.) 


Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Andrews Institute for Girls against the New York Steam 
Company and others, in which the Independent Order of Foresters in- 
terverted, claiming a lien prior to the mortgages which complainant 
sought to foreclose. From a decree granting complainant’s motion to 
dismiss the intervention, after answer, the intervener appeals. Af- 
firmed. 


Before Ward, Hough, and Manton. C. J. 


Greene & Hurd and Bert C. Fuller, all of New York City, for ap- 
pellant. 

White & Case, of New York C'ty (Joseph M. Hartfield and James A. 
Murphy, both of New York City, of counsel), for appellee Institute. 

Larkin &*Perry, of New York City (Lewis H. Freedman, of New 
York City, of counsel), for appellee Central Union Trust Co. 


FIDELITY & CASUALTY CO. OF NEW YORK v. YOUNG SHOE 
PARLOR (No 1543.) 


(Supreme Court of Georgia. Sept 15, 1920) 
104 Southeastern Reporter 429 


(Sylabus by the Editorial Staff) 

1. INSURANCE—UNDER PROVISIONS OF BURGLARY POLI- 
CY DEFINING PREMISES, INSURER HELD NOT LIABLE 
FOR LOSS. 

A policy, stating that insured occupied Rooms 206 and 207, and 
covering loss by burglary in the premises, defined to include only the 
interior of the store loft, or rooms actually occupied by insured, and in 
terms avoiding the policy because of any change. increasing the risk, 
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-without the insurer’s consent, did not cover property which was in those 
rooms when the policy become effective, but which was in a basement 
room actually occup‘ed by insured at date of the burglary. 


(For other cases, see Insurance, Dec. Dig. § 165.) 


2. INSURANCE—PROMISES OF AGENT AND ADJUSTER 
HELD NOT TO ESTOP INSURER FROM DENYING LIABIL- 
ITY UNDER BURGLARY POLICY. 


Where a burglary policy did not cover property taken from a base- 
ment actually occupied by insured, the fact that insurer’s agent promised 
to obtain a rider covering the basement, and told insured that it would 
be protected until the rider was issued, that a rider was being forwarded 
when loss occurred, that the insurer’s adjuster denied such protection, 
and cla‘med a want of proof of loss, but that proofs would be con- 
sidered and that proofs were submitted, in view of policy terms for- 
bidding wa'ver by agents, did not estop insurer to deny lability 

(For other cases, see Insurance. Dec. Dig. § 376 [1].) 


George, J., dissenting in part. 





















Certified Questions from Court of appeals. 

Action by the Young Shoe Parlor against the Fidelity & Casualty 
Company of New York. General demurrer to each count of petition 
overruled, and defendant brings error, and the Court of Appeals. certi- 
fied questions. Questions answered. 








Rosser, Slaton, Phillips & Hopkins, of Atlanta, for plaintiff in error. 
Little, Powell, Smith & Goldstein, of Atlanta, for defendant in error. 


In RE CONTINENTAL CASUALTY CO. 


AppEAL OF GREAT AMERICAN INS. CO. Et at. (No. 33273.) 
(Supreme Court of Iowa. Oct. 4, 1920.) 
179 Northwestern Reporter 185. 





6. 





INSURANCE—RIGHT TO ENTER INTO CONTRACT OF 
INDEMINTY DEPENDS ON LAW OF DOMICILE. 


_ _ The right of insurance companies to enter into a contract mutually 
indemnifying each other for a portion of their losses on policies writ- 
ten within the state depends upon the law of the domicile of the com- 
panies, not upon the law of the state where the policies were written. 


(For other cases, see insurance, Dec. Dig. § 676.) 








Appeal from District Court, Polk County; Thos. J. Guthrie, Judge. 
The controversy herein was submitted in the district court upon an 
agreed statement of facts under the provision of chapter 13, tit. 21, of 
the Code (sections 4377-4384). It involves the construction of section 
1333 of Code Supplement 1913 as to what shall be deemed the “gross 
amount of premiums received” for the purpose of collecting the 2% per 
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cent, taxes thereon. Upon trial had there was a judgment for the Con- 
tinental Casualty Company against the state of Iowa to recover back an 
excess amount of tax paid under protest. Judgments were entered re- 
spectively gainst the last named two companies in favor of the state of 
Iowa for a balance due of prem’um tax. From the first-named judg- 
ment the state of Iowa has appealed, and from the second judgment the 
Great American Insurance Company and the American Alliance Insur- 
ance Company have respectively appealed. Affirmed on the appeal of 
the state, and reversed on the two other appeals. 


H. M. Havner, Atty. Gen., B. J. Powers, Asst. Atty, Gen, for the 
State. 
Stipp, Perry, Bannister & Starzinger, of Des Moines, for intervener. 
Jesse A. Miller, of Des Moines, am‘cus curle. 
George R. Sanderson, of Chicago, Ill., for appellee. 


CARTER v. BANKERS’ INS. CO. (No. 4647.) 
Supreme Court of Montana. Oct 2, 1920.) 
192 Pacific Reporter 827 


1. INSURANCE—PLAINTIFF, SUING ON ASSIGNED POLICIES 
COVERING GROWING CROPS, MUST ESTABLISH BY EV- 
IDENCE CERTAIN MATTERS SPECIFIED. 


In an action on assigned policies insur’‘ng growing crops froam hail, 
drouth, etc., except fire or flood, if defendant puts in ‘ssue the allegations 
of the complaint, whether the loss is alleged to be total or partia', plain- 
tiff must establish by his evidence that each of his several assignors was 
the owner of the crops covered by h’s policy, that they were growing on 
the lands there'n described, that a loss occurred that the cause of loss 
was enumerated in the policy. that insured had performed the conditions 
requisite on his part, and that he had ass‘fned his interest to plaintiff. 

(For other cases, see Insurance Dec. Dig. § 646 [1]) 


Appeal from District Court, Lewis and Clark County; R. Lee Word, 

Judge. 
Action- by George Carter against the Bankers’ Insurance Company. 

From an order d'ssolving attachment, pla‘ntiff appeals. Order affirmed. 


Walsh, Nolan & Scallon, of Helena, for appellant. 
Henry C. Smith and H. G. McIntire, both of Helena, for respondent. 
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TOPICAL INDEX 


From July to December, 1920, inclusive. 


I, Control and Regulation in General. 

$ 1. RIGHT TO INSURE IN GENERAL. 

Act dves not prohibit individuals from transacting business of insurance. 
Solomon v. N. J. Indem. Co. (N. J.) 

Prohibition of surrender charge is applicable to foreign as well as domestic 
insurance companies. Security Life Ins. Co. of Amer. v. Watkins (Ky:) 


§ 2. WHAT CONSTITUTES INSURANCE. 


Contract guaranteeing or indemnifying employer against breach of fidelity 
by employee, is “Contract or policy of insurance” though designated 
“bond.” First Nationai Bank of East Islip v. National Surety Co. (N. Y.) 

“Insurance” ig contract by which one party, for consideration becomes se- 
curity to other against loss by specified risks, dominant and character- 


istic feature being indemnity or security for consideration Everly v. 
Equitable Surety Co, (Ind.) 


$ 3% POWER TO CONTROL AND REGULATE. 


Charter of company may be changed under police power of state and legis- 
lature may require mutual companies to have certain surplus. Integrity 
Mut. Ins. Co. v. Boys (Ill.)........ 


eee eee eee eee eee eee eee) 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 


Canneegee, Cote. held complete act Day v. St. Paul Fire & Marine Ins. Co. 
CWash.) accccccccscccecs 
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5 7. LICENSE FEES AND TAXES. 

Cash dividends paid to policy holders and not used by them during year in 
payment of premiums cannot be deducted or excluded in computation of 
income for taxation — provided on authorizing reduction from gross in- 
come of sums other than dividends is tantamount to direction that divi- 
dends shall not be deducted. Penn. Mut. Life Ins. Co. v, Lederer. (U. 8.) 


$ 11. CONDUCT OF BUSINESS. 


Whers assessment company issued old-line policy, restriction as to age ie 
inapplicable. Andrus v. Business Men’s Acc. Ass’n of Amer, (Mo.) 


$ #14 BOARD OF UNDERWRITERS. 


By-lawe of board of fire underwriters held not illegal as in restraint of trade. 
Booker & Kinnaird v. Louisville B’d. of Fire Und. (Ky.) 


§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR 
AGENTS 


§ 17. APPLICATION OF LOCAL LAWS. 


Compensation act makes no distinction between domestic and foreign insur- 
ance companies. Dillon v. Mark (R. 1.) we.ceeeseesees 


§ 18. SUBJECTION TO SPECIAL REQUIREMENTS. 
(1). 


In action on certificate, evidence as to payment of entire proceeds of certi- 


ficate to other person was inadmissible. Grand Lodge of Ala. A. F. & A. 
M. v. Goodwin. (Ala.) 


§ 20.— LOCgs SSenearey OR LICENSE AND LICENSE FEES OR 
TA s. 

Agent for foreign company was not chargeable with tax on premiums on re- 
insurane contracts—Voluntary payment of taxes not owed cannot be al- 
lowed as offset to recover taxes claimed, when made without mistake, 
fraud, or duress—Agent of insurer must pay tax on premiums without 
deduction for reinsurance, Drennan v. Hampton (N. Yu)...sesseceesees 


$ 24. EFFECT OF NONCOMPLIANCE WITH LAW. 

Business done by foreign company prior to issuance of authority cannot be 
validated by subsequent issuance of certificate. Galveston, H. & S A. 
Ry. Co. v. Hartford Fire Ins. Co. (Tex.)...cccecseceeees 

§ 26—— ACTIONS. 

Where company issued contracts of insurance prior to issuance of certificate 
of authority and paid losses taking assignment of claims, it cannot main- 


tain actions on such claims. Galveston, H. & 8S, A. Ry. Co. v. Hartford 
Fire Ing. Co. (Tex.) wcccccccccccsecees 
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Service on superintendent of insurance is ineffective where plaintiff does not 
reside in county — where contract to pay compensation for services 
shortly to be performed in two cities cause cannot be regarded as having 
arisen in county of one state by virtue of fact that part of services were 
to be performed therein. Shearer v. Farmers’ Life Ins. Co. (Kan.) 


II, Insurance Companies. 

(A) STOCK COMPANIES. 

§ 83. CAPITAL AND STOCK. 

Note of subscriber to corporate stock in insurance company, secured by valid 
first mortgage on real estate to which subscriber has title, accepted by 
corporation in payment for stock, is “property ey received’’, Gen’l 
Bonding & Cas. Ins. Co. v. Moseley (Tex.) 

Note of subscriber to stock in company secured by deed of trust, accepted 
in payment for stock is “property actually received”. Prudential Life 
Ins. Co. of Tex. v. Pearson (Tex.) . 

Stock subscription contracts, calling for payment in “cash or “securities” sat- 
isfaction to insurance department of state, held valid on their face 
Such contracts are proper to be used in payment and satisfaction of stock 
subscription. Mitchell v. Porter. (Tex.) 


§ 34. STOCKHOLDERS. 


Company may make valid contract for subscription before authorized to do 
business and subscribers’ liability is not affected by failure to secure cer- 
tiflcate of authority. Levassor v. Metropolitan Fire Ins. Co.’s Receiver 
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§ 86. FRANCHISES AND POWERS. 


Charter of company held to authorize insuring shippers of live stock against 
hazards of transportation. Galveston H. & S. A. Ry. Co. v. Hartford Fire 
Ins. Co (Tex.) .. ecececcccce 


§ 41 INSOLVENCY AND DISSOLUTION. 


§ 60. —— ASSETS AND RECEIVERS. 


Compensation allowed to receiver and counsel] for company held excessive and 
reduced. Levassor v. Metropolitan Fire Ins. Co.’s Receiver (Ky.)....... 


(B) MUTUAL COMPANIES. 
# 62. INCORPORATION, ORGANIZATION, AND EXISTENCE. 


§ 63. —— CHANGING TO JOINT-STOCK COMPANY. 


Insured not entitled to benefits for accidents in excess of number stipulated 
in contract. Empire Health & Acc. Co. v. Chatman (Ind.) 


III, Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 59. PROFITS, DIVIDENDS AND SURPLUS. 

Charter of company may be changed under police power of state and legis- 
lature may require mutual companies to have certain surplus. Integrity 
Mut. Ins. Co. v. Boys (Ill.)... 

It is right and duty of legislature in exercise of police power to adopt rea- 
sonable laws to secure insured against corporation—Statute requiring mu- 
tual companies to have certain surplus is restrictive only on corpora- 
tions organized under such act. Integrity Mut. Ina Co. v. Boys (Iil.).. 


§ 76 EVIDENCE AS TO AGENCY. 


Authority of agent is presumed to continue until notice to contrary. Ward 
v. Pacific Fire Ins, Co. (S. C.) 


§ 78. SCOPE AND EXTENT OF AGENCY. 

License issued to local agent does not define agent’s powers to bind company 
nor does it change general laws of agency. Eiklberger v. Ins. Co. of N. 
America (Kan.) 


$ 79% DURATION AND TERMINATION OF AGENCY. 

Company was under no obligation to notify transferee of property insured to 
whom policy was assigned without consent of insurer, of termination of 
agency of firm writing insurance. Greentaner v. Connecticut Fire Ins. 
Co. of Hartford, Conn. (N. Y.). 

Agency contract specifying grounds for termination does not exclude any 
other ground for termination. Mich. Mut. Life Ins. Co. v. Thompson. 
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§ 84. COMPENSATION OF AGENT. 
(2). Right to commissions. 


General agent, prohibited by contract from soliciting insurance outside own 
territory held not entitled to commission on change of policy issued from 
general ugent in another state — company which received from general 
agent policy issued through general agent in another state for conversion, 
held not estopped from invoking first agent’s contract prohibiting solici- 
tation of business outside of own territory. Gary v. Northwestern Mut. 
Life Ins. Co. (Va.) 


(4). Commissions on renewals. 


Agency contract specifying amount of commissions of first year business 
and on succeeding years’ collections gave agent no vested interest in 
commissions on renewal premiums. Mich. Mut. Life Ins. Co. v. Thomp- 
son. (U. S.) ‘ 


(6). -— 


Burden was on general agent suing for commissions to show that he was 
entitled to them. Cary v. Northwestern Mut. Life Ins. Co. (Va) 
Petition held sufficient to warrant recovery for services rendered under writ- 
ten contract which was pleaded and further that allegations were suf- 
ficient to admit of evidence that parties treated contract as continuing 
one and justified recovery for services rendered beyond term specified 
in written contract. Evidence held to be sufficient to sustain findings 
of jury and judgment of court. Royce v. Farmers’ Life Ins. Co. (Kan.) 


$ 92. EVIDENCE AS TO AUTHORITY. 


Evidence held to justify finding that agent had authority to receive and ac- 
cept application for permit to enlist in army and go overseas — and that 
insured’s brothers were justified in relying on agent’s promise to attend 
to getting such permit. Security Life Ins. Co of Amer v. Bates (Ark.) 


(B) AGENCY FOR APPLICANT OR INSURED. 
§ 97 CREATION OF AGENCY FOR BOTH PARTIES. 
(2). 


Contract rights transferred to corporation in payment for stock to extent of 
their value are “property actually received’, General Bonding & Cas. 
Ins. Co. v. Moseley (Tex.) 


§ 98 IN GENERAL. 


One, not appointed agent, who acted in procuring insurance was broker 
though he had no license, or if not broker, was agent where insurer did 
not know he had no license. 

CWash.) .ccccccceee 


§ 101. SCOPE AND EXTENT OF AGENCY. 


Evidence held insufficient to show that agent of defendant was authorized 
to receive payment of premium so as to bind insurer. Parrott v. Guar- 
antee Fund Life Ass’n. (Mo.) 


qa).— 

Insurers cannot complain of acts of fire underwriters in refusing to deal 
with “‘nonboard’” companies. Booker v. Kinnaird v. Louisville B’d of 
Fire Und. (Ky.) 


(4). 


Acts of board of fire underwriters in expelling members for delinquency of 

company heid not unlawful — it is unlawful for two or more persons to 

« engage in boycott to injure trade or business of another. Booker & 
Kinnaird v. Louisville B’d of Fire Und. (Ky.) 


#103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL, 


Tn action against brokers for damages to customer by negligently failing to 
procure insurance or to notify of inability to do eo, evidence as to de- 
fendant’s failure to notify held insufficient to support verdict for plain- 
tiff Orgel v. Goldstein (N. Y.) 

Complaint alleging that solicitor agreed to forward application and that 
solely because of his neglect, property -was not insured at time of logs, 
he'd to state good cause of action against solicitor agent, in making such 
agreement acted in individual capacity, not as agent for company and 
upon breach of agreement, was personally liable—such agreement held 
not void as against public policy—such agent is liable as insurer under 
policy—instruction authorizing recovery of such per cent of amount for 
which policy would have been issued except for such breach as crop de- 
stroyed bears to total crop, which would have been produced, held proper 
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notwithstanding certain omissions in policy. Mayhew v. Glazier (Colo.) 198 
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8 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY 
THEREUNDER. 


Where plaintiff claimed that defendant, forwarding agent, was to do all 
customary things to insure shippers reasonable protection, and defend- 
ant, qualified expert, testified without contradiction that after armistice 
shipping agents ceased to insure against war risk, a judgment against 
plaintiff for damages caused by failure to insure against war risk must be 
set aside. Lambert v. F. Wm. Gertzen Co. (N. Y.) Seeceecosoece 


§ 106.. BREACH OF CONTRACT BY PRINCIPAL. 


Presumption in action for breach of contract to take out liability insurance 
is not that power of cancellation embodied in policies would have been 
exercised, but to the contrary. McGee v. Dunnigan. (Mo.) 

Defense that plaintiffs could not be agents for defendants in procuring bond 
is matter of defense in action for breach of contract, which, under stat- 
ute as to contents of answer, must be pleaded where broker was 
acting as agent for both parties with their knowledge, he may recover 
for breach of contract preventing its consummation action for 
breach of contract to take insurance held not premature, refusal of per- 
formance being absolute, and benefit to be derived by plaintiffs not be- 
ing problematical, uncertain, or contingent on anything to occur in fu- 
ture contract to take out liability insurance held not uncertain in 
view of acts of parties Where insurer, authorized to issue assessment 
policy, issues old-line policy, it is bound by such contract, Andrus v. 
Business Men’s Acc. Ass’n of Amer. (Mo.) 


# 114 NECESSITY IN GENERAL. 


Person may take out policy on own life and designate any person he chooses 
as beneficiary, though perron so designated has no insurable interest in 
life of insured, and joint policy taken by former partners in favor of 
survivor is in effect a policy taken by each for benefit of other. Atkins 
v. Cotter. (Ark.) 


FY. Insurable Interest. 
$ 116 WHAT CONSTITUTES INTEREST IN PROPERTY. 
(6) Vendor and purchaser. 


Owner of vendor’s lease on real property owns insurable interest therein where 
there is no provision in contract that insurer shall own exclusive or uncon- 
ditional title. Farmers’ Mut. Fire Ins, Ass’n v. Hodges. (Ark.) 


(2). Persons having insurable interest in general. 
Where mortgagor insured property with loss payable clause in favor of mort- 
gagee and mortgage was foreclosed, purchaser at sheriff’s sale, subject 


to redemption, had insurable interest. Stockton Nat. Bank v. Home Ins, 
Co. of New York (Kan.)......... 


(3). Warehousemen and other bailees. 


Warehouseman has insurable interest in goods to which he has no title and 
may recover for their loss under policy insuring goods held in trust or 
on commission. Lewis v. Home Ins. Co. (N. Y.)...eeeeeee-s 


§ 118. INSURANCE WITHOUT INTEREST. 


$ 119. WAGERING POLICIRS IN GENERAL. 


Plaintiff's policy on life of cousin, on whom she was not dependent, held 
void as wagering contract. Southern Mut. Life Ins. Co. v. Perry (Ark.) 


$ 122 ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 


Assignment of paid up policy to person having no insurable interest held 
valid — where such assignment was valid, assignee’s assignment to bank 
as security for payment of loan was valid. Haase v. First Nat. Bank of 
Anniston. (Ala) 

Assignment of policy as security for debt is ‘not void on the ground of credi- 
tor having no insurable interest. First Nat. Bank of Beeville Tex. v. 
Security Mut. Life Ins. of Binghamton, N. Y. 


$123. EXTINGUISHMENT OF INTEREST. 


On divorce being decreed, wife’s insurable interest in husband’s life ceases. 
Whiteselle v. Northwestern Mut. Life Ins. Co. (Tex.)....... 

Where wife has insurable interest in husband’s life at time he assigns policy 
to her, existence of insurable interest on maturity of policy is unneces- 
sary and her interest does not expire on divorce. Teed v. eee 
of Amer. Yeomen (Wash.) .........+eeeee0. cece i 

Termination of vartnership after policy on partners was issued Joes not. in- 
validate policy or prevent beneficiary from recovering amount though 
insurable interest terminated before death of insured. Atkins v. Cot- 
ter (Ark.) 
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V. The Contract.in General. 
(A) NATURE, REQUISITES, AND VALIDITY. 
$ 124. NATURE OF THE CONTRACT. 


In absence of statute governing contract, parties may stipulate ad libitum. 
Southland Life Ins. Co. v. Hopkins, (Texas.) oocee ST 

Company has right to fix terms on which it will insure and ‘applicants have 
right to accept or reject, but having accepted policy are bound by it. ° 
Inter-State Business Men’s Acc. Ass’n v. Nichols. (Ark.) oo0ee 98 


§ 1235. WHAT LAW GOVERNS. 
\l) In general. 


Contract delivered through local agency is subject to the laws of that State. 
Sovereign Camp, Woodmen of the World v. Mixon. (Fla.) cocccccend 


§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 


Insurer is not Hable where contract is not effected until after loss. Palmer 
v. Bull Dog Auto Ins, Ass’n (IIl.) 


§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general. 


Where automobile buyer notified sales company, which agreed to keep him 
protected by liability insurance, of personal injury action against him, 
and where officer of such company, also officer and active in management 
of other company which had assumed sales company’s obligations, de- 
nied iiabiliy, buyer could recover from latter company without having 
given it actual notice of such action. Ford v. Stevens Motor Car Co. 


(2). Actions on agreements. 


Evidence held to prima facie establish agreement to keep stems buyer 
protected by liability insurance while using new automobile temporarily 
furnished pending delivery of car purchased—evidence held to show that 
defendant company assumed obligations of other sales company with 
buyer including agreement to keep plaintiff protected by liability insur- 
ance—lack of notice of personal injury, if contract provided for such 
notice, was special defense which should have been pleaded. Ford: v. 
Stevens Motor Car Co. (Mo.) 

Where bill fo: reformation contains allegations sufficient to show agreement 
to issue policy and payment and acceptance of premium and waiver of 
title clause and prayer for reformation and that insurer be decreed to 
pay loss and for general relief, decree granting relief will not be reversed 
because evidence does not show policy was actually issued. Hanover Fire 
Ins. Co. v. Hiers (Fla.) wee 


§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 


Agent authorized to issue policies, who enters into valid contract to insure 
goods, afterward removed io another county, may bind principal to 
transfer insurance to cover new location where, upon being notified of 
such removal, agent promised to make transfer and insured was not in- 
formed of any restriction upon agent’s authority in that regard. Kor 
v. American Eagle Fire Ins. Co. (Neb.) wa 

General agent is without special authority to issue policy to cover loss where 
parties were not under contract at time of loss Western Indemnity Co. 
v. Indust. Acc. Comm. (Cal.). 

It may be assumed that agents possess fuller and more complete knowledge 
as to interpretation placed upon their contracts by company than those 
not connected therewith — where policy clause is ambiguous and agent 
represents that company construes such clause in certain manner and 
insured accepts and relies upon such interpretation, company will be es- 
topped to deny that clause does not mean what agent represented. Ed- 
wards v. Masonic Mut. Life Ass’n. (W. Va.) eee 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1), In general. 


Where applications for hail insurance are signed by applicants on farm 
and sent by mail to local agent without notice or knowledge of local 
agent as to amount, specific crops, or lands to be covered, statutory pro- 
vision that hail insurance shall take effect from and after twenty-fours 
from time of application, does not apply — where such application was 
mailed and agent did not receive it until two days later, subsequent to 
hail loss, it was held that minds of parties never met so as to create 
liability. Anderson v. Westchester Fire Ins. Co. Storm v. Same (N. Dak.) 484 

Company may make binding contract by delivering policy and accepting 
premium thereon, even though insured never requested that policy be 
issued. T. E. Haddox & Co. v. Ohio Valley Fire & Marine Ina. Co. (Ky.) 572 
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(3). What constitutes acceptance. 


Where applicant for insurance covering cotton gin agreed with agent that 
company should distribute insurance among various items of property, 
such apportionment, could not prevent policy being acceptance instead of 
counter offer to insure—where such applicant did not directly specify 
that loss was to be payable to lienors as interest might appear and 
policy as written provided for such payment, such fact did not make 
policy counter offer not binding until acceptance by insured. Ginners’ 
Mut. Underwriters’ Ass’n v. Fisher (Tex.)....cccecccccescccccvccccsscces 304 


(4). Bffect of delay. 


Where policy was not to become effective until issued negligent delay by 
company in approving application and writing policy creates no liability 
to insured who became sick after date of policy. Inter-State Business 
Men’s Acc, Ass’n. (ALK.)....cceeeeseeees ovcecce® Mocccccccsccccoee RE 


(6). Notice of rejection. 


Where plaintiff's son had previously acted in obtaining insurance by carrying 
message to mother that policy was about to expire, local agent was 
justified in mailing notice of rejection of new application to son, and 
where son failed to open letter and loss occurred before application was 
corrected, there can be no recovery. Feldmeier v. ere Fire & 
Marine Ine Co. (WB) ..cccccccccccvccccceccsseccs cocecccose 108 


(6). Effect of acceptance and approval. 


Where payment of premium has been made or arranged for and application 
submitted, acceptance of such proposal and issuance of policy completed 
contract. Edwards v. Business Men’s Acc Ass’n of America (Mo.)..... 363 


(7). Offer to insure and acceptance. 


Where employer applied to local agent for renewal of policy covering liability 
for injury to employees, and general agent wrote employer that higher 
premium was required and that he should advise by return mail if sat- 
isfactory, there was no contract until employer accepted such counter 
offer—if employer accepts terms granted by company, contract is com- 
plete though local agent has not communicated acceptance to com- 
pany. Western Indemnity Co. v. Indust. Acc. Comm. (Cal)..... 


Where policy was delivered to insured and was retained without objection 
beyond reasonable time, such retention constituted acceptance even if 
policy be construed a counter offer and not acceptance of offer con- 
tained in application. Ginners’ Mutual Underwriters’ Ass’n v, Fisher 
(Tex.) oe 


§ 181. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 


Oral contract which contains all essential elements is valid in absence of 
statute to contrary. Georgia Casualty Co. v. Bond-Foley Lamber Co. 
(Ky.) voseccecses ‘ 

Contract may be entirely cral and {is not objectionable as varying terms’ of 
written application. Ginners’ Mut. Underwriters’ Ass’n v. Fisher (Tex.). 


It is essential to valid parol contract that there should be definite ahi 
standing and minds of parties must meet on essential points—although 
no express agreement was reached as to duration of risk, parol contract 
will not be invalidated for uncertainty in that particular if intention of 
parties can he gathered from facts and circumstances in evidence Kor 
v. American Eagle Fire Ins. Co. of New York (Neb.). 


(2) Authority of agent 


It is within authority of agent, with power to solicit, deliver and collect, 
to make oral contract and such act is binding on company unless insur- 
ed knew of limitation on his power—although agent quoted rates and 
home office adjusted claims and riders were sometimes attached to poli- 
cies upon which appeared the names of others as general agents, such 
facts were not sufficient to charge insured with notice that authority 
of agent did not extend to making oral contracts. Georgia Casualty Co. 
Vv. Bond-Foley Lumber Co. (Ky.) .... ececcccccccccccccshOe 


(3). Merger in policy subsequently issued. 


Oral agreements and antecedent writings become merged in subsequent 
written contract and are incompetent for enlarging scope of such con- 
tract—where oral agreement covered term of 3 years and then from 
year to year, and insurer delivered policy for one year which was ac- 
cepted, it constituted contract and oral agreement was merged in it— 
oral agreement at time policy was issued for one year that other poli- 
aies should be issued from year to year for 3 years was agreement 
which was not to be performed within year and was within statute of 
frauds. Harrower v. Insurance Co. of North America (Ark.)... 


(14) 
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# 1834 PAPERS ACCOMPANYING POLICY. 
(7)-— 


Where company accepts part cash and notes for first premium with agreement 
that policy shall be forfeited if notes be not paid, such action was not 
in violation of statute voiding policies unless they provide all premiunis 
shall be payable in advance. New England Mut. Life Ins. Co. of Boston, 
wees Us EGG ROG hoc cicuicacvaccavecentcceesve A 


§ 136 DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 


Generally actual delivery of policy is not necessary to complete contract— 
applicaition, giving insured stipulated time to reject policy, did not 
make actual delivery condition precedent to becoming completed con- 
tract—provision that policy could not be given effect until actual de- 
ao valid. Edwards v. Business Men’s Acc. Ass’n of America 

(Mo. eeoee coceece 


(2) Sufficiency and effect of delivery. 


Deposit of policy in mail, addressed to insured, is delivery to him. Bdwards 
v. Business Men’s Acc. Ass’n of America (Mo.) 

Delivery of policy by company to wife of insured in keeping with his in- 
structions, held delivery within “delivery” clause. Home Life & Acc. Co. 
v. Compton (Ark.) 


(3). Conditional acceptance of delivery. 


Under application for policy giving insured 3 days after receipt of policy 
in which to examine and reject it, without requiring his assent to be in- 
dicated in any particular way, his statement to agent that he was 
sat'sfied and would accept without further examination, and his direc- 
tions to clerk to pay premium, was waiver of such provision of appli- 
cation so that contract was complete upon delivery to mail directed to 
insured’s address. Edwards v. Business Men’s Acc. Ass’n of America 
(Mo.) 

Where policy was delivered on condition it should be promptly returned if 
not satisfctory, with bill enclosed with request for remittance if satis- 
factory, condition was not one of payment and did not have effect of 
making delivery conditional. Ginners’ Mut. Underwriters’ Ass’n  v. 
Fisher (Tex.) 


(4) Effect of condition as to delivery while insured is tn good heulth. 


Where company has had medical examination prior to accepting risk, pro- 
vision that insured must be tn “sound health” on date of policy means 
that he has not hecome ill between time of application and time of 
issuance of policy, not chronic disease that he may have had at time 
of application and examination. Chinery v. seer Life Ins. Co. 
CM. Fp .vcce 


§ 137 PAYMENT OF PREMIUM OR DUES. 
(3). What constitutes payment in general. 


Where agent’s agreement to receive lots In payment of first premium, dif- 
ference to be paid to insured on delivery of deed, was not specified, 
agreement is illegal and not eepenieres enforceable. Pryor v. Gowan 
(Ala.) . 


$ 188 VALIDITY ™N GENERAL. 
(1) In general. 


Policy payable to estate of deceased former owner of property is valid. 
Todd v. Security Ins. Co. of New Havn, Conn. (Mo.).... 


(2). Discrimination between insurants. 


Statutes as to payment of premiums in advance and forbidding discrimina- 
tion, did not avoid policy issued in violation of their spieresey South- 
land Life Ina. Co. v. Hopkins. (Texas) ° 


i 141 ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1) In general. 


Incontestability clause, not required by law, prevents attack upon the validity 
of policy because of nonperformance of condition precedent unless ex- 
pressly excluded. Chinery v. Metropolitan Life Ins. Co. (N. Y.)..... oa 

Where policy was recognized as valid obligation neither insurer nor insured 
could rely on claim that it was void because not countersigned. State ex 
rel. Chorn, v. Hudson (M0.) ..ccsscescsecececes ecccee 

That policy provides that only certain officials may ‘make, modify, or dis- 
charge contracts, or waive any of company’s rights, held not to deprive 
agent of discretion In refusing to deliver policy, or to accept premium, 
when in his opinion insured was in good health—mere fact of ill] health 
at time of first premium held no defense. McLaurin v. Mutual Life Ins. 


CO. OF N. YF. (B. Cidecccccccccccccccccccccccccccccccccaccccccccccasicccce 666 
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(2). Payment of first premium. 


Provision of application making payment of premium condition precedent 
to taking effect of policy was waived by agent’s agreement that premium 
was to be paid when called for by him and by insurer’s charging local 
agent with portion of premiums due after deducting his commission. 
Edwards v. Business Men’s Acc. Ass’n of America (MO.)......+ee+e+ oo. 368 

Unconditional delivery of policy, by its terms requiring payment of premium 
as condition precedent to taking effect, is sufficient to constitute waiver 
of such term, Ginners’ Mut. ™nderwriters’ Ass’n v. Fisher (Tex.)...... 804 

Condition as to sound health at date of policy may be waived by delivery 
of policy and acceptance of premium with knowledge of insured’s ill- 
ness. Chinery v. Metropolitan Life Ins. Co .(N. Y.)...cecceccecceccccee 242 

Previous dealings between parties may be looked to in determining whether 
contract was intended to be conditional upon prepayment of premium 
or whether extension of credit was ee Kor v. American 
Bagle Fire Ins. Co. of New York (Neb)... .ecccccocccccccccccccece 295 

Officer of township mutual company may upon receipt of application for ‘{m- 
mediate insurance agree to extend credit for premium or waive prepay- 
ment of same. Wieland v. St. Louis County Farmers’ Mut. Fire Ins. Co. 


CBHimM.) cccccccccceccccccccccvcces ee ceneceneccrecsececceoscceeceseesces 


(3)—By acknowledgment of receipt of premiums. 

Stipulation that policy was issued in consideration of advance payment, 
did not estop insurer from showing that payment of full amount of pre- 
mium was not made at time policy was issued but that notes of insur- 
ed were accepted by company for part payment. New England Mut. 
Eate the. Oa., OF Destem, MAGA V. Brosh. CIBE )sccccvccencccoscccccecceacll 

Acknowledgement of receipt of first premium is conclusive and will prevent 


asserting invalidity on ground of nonpayment. Dunken v. Atna Life 
coees 346 






























Tne, CO. (TOK.) cocccccvccecccccsevccscccesces oecese 
Boliev may be reformed upon ground ‘of fraud or mutual ‘mistake. “Hanover 
Wire Ina. Co. Vv. HierS (Fla)... sscceccecccccscees Pivesreresveceds <eeanes 274 





§ 143 REFORMATION. 
(3) Fraud and mistake in general. 

Policy may be reformed, if by reason of mutual mistake or mistake of one 
side and fraud on the other, it does not comform to the real agreement. 
Georgia Casualty Co. v. Bond-Foley Lumber Co. (Ky.).......esseeee0+++108 

Where there is mutual mistake, equity can reform policy. wee Co. of N. 
Amer. v. Cleveland (N. J.) cu. scccecseccevscseecs 2eeee0 coccccccs 666 

Reformation of policy will not be decreed after expiration of. ib year de- 
ferred dividend period where it appears that beneficiary had obtained 
loan on policy, and evidence relating to alleged mistake or fraud is 
conflicting, uncertain and unconvincing. Ratt v. Security Mut. Life Ins. 


Co, (N. YV.) cocseccecescerees eee cer ceecccccees ec ecccccccccceccccccccccs OA 


(4). As to property or interest covered. 
Mutual mistake as to property covered by policies entitled company to re- 
formation thereof and injunction against recovery for loss. Ins. Co. of 
N. Amer, v. Cleveland (N. J.) ccccccccccccccccccccccccccsccccesccccccee 464 


(5). As to title of insured. 

Bill alleging payment of premium and issuing of policy with knowledge on 
part of insurer’s agent that insured did not own fee simple title is suffi- 
cint to support prayer for relief on policy containing title clause. Han- 
over Fire Ins. Co. v. Hiers (Pla.) ...... onehiewes Os ce eceesereneseeseececes 274 


(7) Necessity of reformation. 

Statutory provision becomes part of every policy written in state so that it 
was not error to refuse to reform policy by writing therein clause 
embodying such provision. E. O, Barnett Bros. v. Western Assur. Co. 
CATH.) ccc rcens cevceccccecccececevccececncececcecs ecvcccccbesccccces 8 


(8) Right to reformation, 

Where it was agreed that casualty contract should cover operation of log- 
ging train, as well as other operations around a mill, acceptance and 
retention of policy by insured, upon assurances by agent that it covered 
trains, did not preclude insured from claiming that insertion of con- 
trary exceptions in policy was mistake. Georgia Casualty Co. v. Bond- 


Poley Cao. (By.) .cccccrnececsccccccccrcsccccce Poverecccesececocccorceese cle 


$ 144. MODIFICATION. 


(1). In general, 

Transfer of policy insuring automobile against theft held new contract, not 
effective until acceptance by insurer with knowledge of all facts. Pal- 
mer Vv. Bali Dep Auto Tne. Agee. CTL)  .cccccccsccdcocecccsvcvcccseces VE 


§ 145 RENEWAL. 


(1). In general, 
Oral contract with agent for renawal is binding on insurer and sufficient, al- 
though not reduced to writing, until after fire—that renewal policy 


(16) 
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differed from original in length of time it was to run, premium, etc., did 
not militate against recovery where agent was empowered to write insur- 
ance as it was written—action may. be maintained upon contract to 
renew a pre-existing policy.—Without agreement to contrary, presump- 
tion is that when contract to renew is made, it contemplates same terms 
as formerly existed. American Cent. Ins. Co., v. Robinson, (Texas.) 
Custom of insurer’s local agent to renew held not to make company Hable 
where renewal was not made because of agent’s ill health. Snyder v. 
Farmers’ Alliance Ins Co. of McPherson (Kan.) ° 


(3) Payment of premium. 


Payment of premium is not essential to validity of contract to renew policy 
and in ascertaining whether premium has been paid or waived, course 
of dealing between insured and agent may be considered. American Cent. 
Ins. Co. v. Robinson. (Texas) oe wc cvccccccccccccccesccec Oe 


(B) CONSTRUCTION AND OPERATION. 
@ 146, APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1) In general, 


Contract is to be construed to ascertain meaning and intent of parties reach- 
ed by consideration of whole instrument—since particular clause must 
be construed with policy as whole. words used in one sense in other 
clauses are deemed to have been used in same sense in particular clause 
cn 7 of anything to contrary. Maupin v. Southern Surety Co, 

o 

Where one interpretation of policy would lead to an absurd conclusion or 
one which violates statute and renders contract void, such interpretation 
must be abandoned and that adopted which will be consisent with reason 
and law. Southland Life Ins. Co. v. Hopkins. (Texas) 

Tf there is doubt as to meaning of contract, it is to be construed in sense in 
which Insurer believed, at time of making it, that assured understood it 
—inconsistent words are to be rejected and repugnancies reconciled by 
such interpretation as will give effect to repugnant clause, subordinated 
to general intent and purpose of whole contract. Kelly v. Great Western 
Acc. Ins. Co. (Cal.) 

Recovery can be had only when loss is paid fairly within terms of contract. 
Levinton v. Ohio Farmers’ Ins Co. of Leroy, Ohio (Pa.) 

Contract is to be interpreted so as to give effect to intention of parties 
ascertained from language used in instrument as whole and aided by 
other facts and circumstances which may have legitimate bearing on 
or tendency to disclose such information. Alterman v. Home Ins. Co. 
Ns Fp ccs 

Conditions existing at time of issuance may be looked to in order to deter- 
mine extent of risk insured against. Ocean Acc. & Guar. Corp. Ltd. of 
London, Eng., v. Northern Texas Traction Co. 


(2). Language of policy. 


Contract should be construed in manner which. will give effect to every 
material word used, if not patently inconsistent with other parts of con- 
tract or incompatible with attendant circumstances or subject-matter. 
Alterman v. Home Ins. Co. (N. Y.) 

Though punctuation marks may be considered as aid to Interpretation of 
policy, they will not contro] nor change meaning which may be plainly 
gathered from words and their arrangement. Zantow v. Old Line Acc. 
Ins. Co, (Neb.) 

Policy is measure of right of ae under it. 

Ins. Co. (U. 

If language employed in policy is plain and unambiguous, 

force. Jones v. Continental Casualty Co. (Iowa) 


(3). Liberal or strict construction. 


Conditions in contract intended to cause forfeiture are construed most 
strongly against company. Standard Accident Ins. Co. v. Walker. (Va.). 
Contract prepared by comany being capable of two interpretations, is to be. 
given that most favorable to insured—such rule is not applicable where 
it is necessary to read something into the contract that the parties have 

not put there nor to make it susceptible of double construction, 
dock v. Detroit Life Ins. Co., 

Rule that policy will be strictly construed against insurer applied only when 
language is ambiguous. Maupin v. Southern Surety Co. (Mo.) 

Where. two irterpretations, equally fair, may be made, that which allows 
the greatest indemnity must prevail—contract is to be most strongly 
construed against insurer who framed it—right of forfeiture must 
be expressly stated and not by reference, and must be embodied tn plain 
and unambiguous mmo in contract. Southland Life Ins. Co., v. =p- 
kins, (Texas.) 

Uncertainty or ambiguity of. contract is to be interpreted most strongly. 
against insurer. Everett v. Standard Acc. Ins. Co. (Cal.) 

Where clause fixing period of protection after notice of cancellation is not 
clear, it will be most strong!y construed against insurer. Malin v. Nether- 
lands Ins. Co. (Mo.) ..*..° 
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Where policy provided 30 days grace without interest and note was given 
upon date premium was due, containing words, ‘“‘Without grace,” which 
bore interest, there was created uncertainty and doubt as to whether 
insured. should have 30 days within which to pay note upon maturity, 
and such uncertainty and doubt must be resolved against forfeiture. 
South'and Life Ins. Co. v. Hopkins. (Texas.).......... eee 

If contract prepared by insurer has any uncertainty it must be “construed 
against insurer. Kelly v. Great Western Acc. Ins. Co. (Cal.). 

Where language and terms of policies are framed and formulated by “{neurer, 
ambiguities are to be resolved in favor of insured. Greer-Robbins Ca 
v. Insurance Co. of State of Pennsylvania (Cal.)........+..- 

Ambiguities in policies are to be construed ae insurer, Wilson v. Trav- 
elers’ Ins. Co. (Cai.) ecccseces . eeccccece 

If language of forfeiture clause is susceptible ‘of ‘two different constructions, 
that more favorable to insured is to be adopted. Bowling v. Continental 
Ins. Co. (W. Va.) ee eeee 

If doubt exists as to meaning of contract it should be resolved in favor of 
assured. Levinton v. Ohio Farmers Ins. Co. of Leroy, Ohio (Pa.) 

Contract prepared ty insurer must be given construction most favorable to 
insured. Rosenbach v. National Fidelity & Casualty Co. (Mo.).......... 

Where language is ambiguous, construction most favorable to insured will 
be adopted.. Travelers’ Protective Ass’n v. Jones (Ind.)...... 

Ambiguity in contract should be construed most strongly against insurer 
and favorable to insured, but construction must be reasonable. Mattox 
v. New England Mut. Life Ins. Co. CGa.) ccccccveccccs eceeee ° 

Where policy is ambiguous, interpretation most favorable to “insured must 
be adopted when repugnant and inconsistent statements or clauses 
appear, that one will be given effect which is most favorable to insured. 
Drucker v. Western Indem, Co. of Dallas, Tex. (Mo.) 

Forfeiture of existing policy contracts for failure to pay premiums are not 
favored in law equivocal provisions in contracts are construed in 
favor of insured. Manhattan I.ife Ins. Co. v. Parker (Ala.)...... 

Ambiguities must be construed against insurer in action by mortgagee. Burns 
v. Ins. Co. of Pa. (Mo.) 

Ambiguities are to be construed in favor of insured. Burns. v. Ohio Farm- 
ers’ Ins. Co. (Mo.) 

An ambiguous policy ts to be construed strictly against the insurer. Jones 
v. Continental Casualty Co, (Iowa) ... . 
Court will construe exempting proviso drafted. ‘by: ‘Insurer’ ‘strictly “against 
insured, and will resolve all doubt in favor of payment. Kascoutag v. 

Fed. Life Ins. Co. (Iowa) 

In case of doubt, ambiguity, or uncertainty In terms, policy. will be resolved 
in favor of insured. Ocean Acc. & Guar. Corp. Ltd. of London, Eng. v. 
Northern Tex. Traction Co. (Tex.) 

Courts incline to hold insurer to contract and to prevent. unfair reliance upon 
technical conditions of contract. Ward v. Pacific Fire Ins. Co. (8S. C.) 


$147. WHAT LAW GOVERNS. 
(2). Place of contract. 


Contract is governed by laws of state of insured’s residence where issued 
and delivered in that state. Campbell v. AUtna Life Ina Co. of Hartford, 
Comm, (BO.) ccccccccccvccccccsecs eovccece 

Law A, eg where contract was made governs. Cohen v. * ‘Home Ins. Co. 
(De 


$149. PRINTED AND WRITTEN PORTIONS OF POLICY. 


By using printed form of policy and adding or interpolating typewritten 
provisions, parties manifested intention that printed provisions have 
meaning and effect except as modified by typewritten provisions. Blue- 
flelds Fruit & S. S. Co. v. Western Assur, Co. of Toronto. (U. 8.) .... 

Written stipulations should control when trreconcilable with those printed. 
Cotton Bros. Cypress Co. Ltd. v. Home Ins, Co. of N. Y. (La.) ........ 


$ 150 MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 


Rider attached to compensation policy held not to have modified short rate 
cancellation clause. Joseph Weaver & Son v. Home Life & Acc. Co. (Tex.) 


$ 161 CONSTRUING TOGETHER POLICY AND ACCOMPANYING 
PAPERS. 


(1) In general. 


Parenthetical clause, printed under insured’s signature to a note, may be 
disregarded where clause contradicted express terms of note. Kelly v. 
Great Western Acc. Ins. Co, (Cal.)....eseesseees 

“Rider” containing clause, attached to binder having been added for pur- 
pose of specification, must control. Mixon v, St. Paul Fire & Marine 
Tae, Ge, GE GE. PE, BER. CEG) cccccccccccccccscccceccccescccccecs 

Letters written by insurer and relied on by insured. held to become part 
of insurance contract entered into between parties after date of letters 
unless expressly excluded. Buxton v. International Indem. Co. (Cal.).. 


(18) 
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§ 162. eae STATUTES AND CHARTER, BY-LAWS OR 


(3). Statutes and ordinances, 


Statutory provision becomes part of every policy written in state so that it 
was not error to refuse to reform policy by writing therein clause 
—r such — E. O. Barnett Bros. v. Western Assur. Co. 

rk eevee ° 

Statutory provisions “as to what contract should contain cannot be waived 
by contract and any attempt to do so is void.—Parties to contract are 
conclusively presumed to have entered into such contract with full know- 
ledge of existing iaws affecting it. Southland Life Ins. Co. v. Hop- 
BUR CRGMAED occ ccccuvces 


§ 154 CONSTRUCTION BY PARTIES. 


Fact that, after default in payment of previous installment of premium note, 
company demanded and insured furnished application for reinstatement, 
was not binding construction that policy could be forfeited for nonpay- 
ment of subsequent installments not last one. Roberts v. American 
Nat. Aseur. CO. (MO.) cccccveccccccccvcccecece 


§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1) In general. 


It is not forbidden by law that policy be framed so that insurance shall be 
inseparably attached to property so that successive owners become in- 
sured, Lewis v. Home Ins. Co. (N. Y.). 

Under joint policy, amount payable ‘to survivor, “each insured becomes bound 
by the conduct of other and both obligate themselves for a gue 
of whole undertaking. Spicer v. New York Life Ins. Co. (U. 8).. 

Attorney in fact who signed motorcar policy issued by indemnity company 
held Hable thereon. Solomon v. N. J. Indem, Co. (N. J.) 


§ 163. -—- DESCRIPTION OF PROPERTY. 
(1). Buildings and appurtenances, 


Where “binder” was issued to building contractor with “rider” attached 
containing clause describing property insured as building “in course of 
construction, etc.,” insurer was not liable to owner where loss occurred 
before new work had been done on building. Mixon v. St. Paul Fire & 
Marine Ina. Coa. of St. Paul, Mimn. (UB.) coccdecccccccccccccccccsccccse 


(2). Additions and new structures. 


Policy covering building and extension held to include building on back of 
lot not attached to front building. Alterman v. Home Ins Co. (N. Y.) 


§ 165 DESCRIPTION OF LOCATION. 


Policy covering goods contained in specified warehouse held not to cover 
goods taken from such warehouse and placed in new warehouses, one of 
which was on same plot. Levinton v. Ohio Farmers’ Ins. Co. of Leroy, 
Ohio (Pa.) 

Under provisions of burglary policy defining premises, insurer held not liable 
for loss. Fidel. & Cas, Co. of N. Y. v. Young Shoe Parlor. (Ga.) ...... 


§ 175. COMMENCEMENT OF RISK. 


Policy insuring cargo, containing “beginning the adventure” clause, covers 
no risk prior to loading of cargo on vessel——clause covering risk of 
craft to and from vessel merely insures cargo while in transport to and 
from vessel but does not cover loss due to accidents to vessel before 
cargo was loaded——clause insuring against delay and consequences from 
accident to vessel, refers only to vessel having cargo on board and does 
not cover delay resulting from accident to vessel before cargo was 
loaded. where policy describes cargo as laden or to be laden and also 
“beginning the adventure” clause latter clause is controlling as to time 
risk attaches in such policy ‘vessel’ refers only to vessel in which 
voyage is to be made——clause covering all risks until delivered into 
warehouse does not make policy cover loss due to delay to vessel before 
loading—clause excepting lighterage before cargo reached port of ship- 
ment does not indicate intention to cover all risks after arrival at port. 
Bluefields Fruit & S. S. Co. v. Western Assur. Co. of Toronto (U. S.).. 

General language of health policy is not limited by subsequent clause ex- 
empting insurer. Drucker v. Western Indem. Co. of Dallas, Tex. (Mo.) 


§ 177 —— TERM FIXED BY POLICY IN GENERAL. 


In action to enforce alleged parol contract, proof that company previously 
issued plaintiff 6 year policy on same property, afterwards cancelled, 
was not evidence of definite understanding between them that duration 
of risk should be same under parol contract where nothing was said as 
reference to prior policy or from which mutual intention to adopt its 
terms could be inferred. Kor v. American Eagle Fire Ins, Ca, (Neb.)... 295 


(19) 





Insurance Law Journal, Vol. 56. 


$179. ENTIRE OR SEVERABLE CONTRACT. 


Where real property and personal property therein was so situated that risk 
upon dwelling could not be affected without affecting risk upon the 
Ppersonalty, policy on both was entire and indivisible, and breach of one 
condition affected whole policy. Farmers’ Mut. Fire Ins Co. of La 
Porte County, Ind. V. Olson (ING.) wccccrcccccccccccccccsccvecscesecs 


§ 179% LOANS ON POLICIES. 


Where insurer on second policy made ioan on prior policy and other secur- 
ities, action of parties In treating second policy, lapsed for non payment 
and reinstated by another note, was construction of quoted clause in 
firet note which d‘d not prevent lapse of second policy until collateral 
was resorted to Clover v. Kansas City Life. Ins. Co. (Mo.) .... 

Where company defended on ground that it had right to make deduction 
from maturity value by virtue of loan agreement, evidence held to sup- 
port jury’s finding that agreement was obtained by fraud. First Nat. 
Bank of Beeville, Tex., v. Security Mut. Life Ins. Co. of Binghamton, 
N. Y. (Mo.) 

Insured is held owner of policy for purposes of loan, “though wife was benefi- 
clary-—right to loan on policy is held with owner or holder—company 
issuing policy is protected in making loan to insured, notwithstanding 
delivery and oral gift of policy by insured to beneficiary, without notice 
to company, policy providing that no assignment of it shall be binding 
on company unless filed with it—under policy, dividends held not to be 
applied to reduce loan. Hilton v. N. Y. Life Ins. Co. (N. Y.) ........ 


VI. Premiums, Dues, and Assessments. 
$188. AMOUNT OF PREMIUMS 


Where compensation policy was canceled in less than year it had run, pre- 
miums, up to date of cancellation should be paid on basis of remuneration 
paid by master up to time of cancellation, Joseph Weaver & Son v. Home 
Life & Acc. Co (Tex.) .. eee ° ecccecceces 


6 186. PAYMENT OF PREMIUMS. 
(5) Payment by note. 

Where note for premium should have been given either for illegal extension 
of time or as legal payment of premium, it will be considered as such 
payment—note given “in !ieu of premium” means one given in place of, 
and receipt which so stated, tends strongly to show that insurer had 
accepted and considered note as payment and not as extension of time 
Southiand Life Ina Co. v. Hopkins, (Texas.) ..cccccccccccccccceccsccccce 


§ 187 NOTES FOR PREMIUMS. 


Premium note prepared by company is to be construed strongly against it 
if there ig any ambiguity in determining meaning of premium note 
contract prepared by company, wisdom of contract cannot be consid- 
ered. Roberts v. American Nat, Assur. Co. (MO.)..ccccesceccecsecsces 


$ 191, POWER AND DUTY TO MAKE ASSESSMENT. 


Prior to statute cited, Mutual fire association could exempt from assessment 
policy holder paying cash premium. JBeaver State Merch. Mut. Fire 
Ins. Ass’n v. Smith. ‘Ore.) eese es eee 


§ 192 LIARILITY TO ASSESSMENT. 
(1). In general. 


Under circumstances stated, member of mutual fire association held not lia- 
ble for assessment Beaver State Merch. Mut. Fire Ins. Ass’n v. Smith. 


sete eweee 


$197. ENFORCEMENT OF ASSESSMENT. 
(2). Right of action and defenses, 


Contract providing that entire note covering premiums for six years should 
become due on failure to pay assessments held valid. State ex rel. 
CUOPE V. TGR COC.) occ rcccsccvccesccccs 


(5). Trial and judgment. 


Whether oral evidence that notice of assignment was mailed to dependent 
was true or not held for jury. Whether insured requested cancella- 
tion of policy held for jury. State ex rel. Chorn v. Hudson. (Mo.)..... 


§ 198. ae OR RECOVERY OF PREMIUMS OR ASSESS- 
(6) Actions. 


Complaint to recover premiums paid, which alleged that Hability of suc- 
ceesors of original insurer was ‘limited, whereas original policy was 
for unlimited liability, and that limitation was fraudulently concealed 
from insured for purpose of collecting premiums, states cause of action 


(20) 
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as against general demurrer——insured cannot recover premiums paid 
to successor of original insurer on ground that liability under new con- 
tract was limited which fact was fraudulently concealed, where there 
was no proof that company knew of insured’s ignorance of such limita- 
tion. Western Life Indem. Co. v. Lindsay (Ind.) ......ccseeceesecsers 389 














VIL Assignment or Other Transfer of Policy. 
§ 200. WHAT LAW GOVERNS. 


Assignment of policy is governed by laws of state where executed and where 
assignor lives. Haase v. First Nat. Bank of Anniston (Ala.).......... 429 


§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICY. 


Company cannot object that policy was assigned without consent of in- 
sured’s wife, original beneficiary. First Nat. Bank of Beeville, Tex., v. 
Security Mut. Life Ins. Co. of Binghamton, N. Y. (Mo.).......... 392 

Where right to change beneficiary is reserved, insured may assign policy at 
will. First Nat. Bank of Beeville, Tex., v. Security — Life Ins. Co. 










of Binghamton, N. Y. (MO. )cccccccccccccccccccccccccsccscccscesccccccecs 392 
Policy can be assigned, notwithstanding provision of policy. * Lewis y. Reed. 
(Calif) ccccccccs OO OKC CHESS SESS cereccesesesocseescces Cencevedsncaee eoese 626 





§# 206 CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

Insured may pledge policy to company for loan without consent of beneficiary 
where he reserved such right and beneficiary has no vested right in 
proceeds of such policy. Lamar Life Ins, Co. v. Moody. (Misa) ........ 37 


(1). Necessity of consent. 


Where by-laws of inutual company made payment of membership fee con- 
dition of membership, and where company was liable only while insured 
retained membership, insured’s assignee cannot recover where insured 
property was destroyed hefore assignee became member. McNatt v. 

Patrons’ Mut. Fire Ins. ©o. (Mich.).......... veeeesrces eocccccocccccces SSO 


§ 207. CONSENT OF INSURER. 
(2). Sufficiency and effect of consent. 


Condition of policy that if it be assigned it shall be void ig waived by in- 
surer paying insurance. Lewis v. Reed. (Calif.) ........ eeccece cocccce 626 


























§ 208. VALIDITY OF ORAL ASSIGNMENT. 


Where policy has been assigned as collateral and debt has been paid and 
policy returned prior to breach of contract, title of policy again vests in 
assignor, and such revesting may take place without assignment in 
writing——assignments, absolute on face, may be shown by parol to 
-have been given simply as security and assignor may sue in equity to 
redeem on paying sums lawfully advanced. Howard v. John Hancock 
Mut. Life Ime. Co. (N. YVideccccccccccccccccccccsccccccscccccccccccccce 421 

Where insured verbally agreed to assign policy but tailed to * effect change 

before death, though policy was delivered to plaintiff who paid premi- 

ums, held she procured interest enforceable against beneficiary. Schoen- 

hols v. N. Y¥. Life Ins. Co. (N. Yu.) ccccccccccccccersevccccccscccccscoes 416 


$ 213. CONSTRUCTION OF ASSIGNMENT. 
Assignment of policy by insured with consent of insurer creates new con- 
tract. Hartford Fire Ins. Co, v. Golden. (Ky.) ...ssccccsecccccccccceces 686 


§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 


& 222. —— TRANSFER AS COLLATERAL SECURITY. 


Evidence held not to show payment of debt for which policy was pledged— 
where policies were held as collateral for note, suit upon note and en- 
forcement against makers and their property which jointly proved inade- 
quate, was not surrender or waiver of security afforded by policies 
Clark V. DOWmes (MO) ccccccccccccccccccccscccccccccecccescccscceseees 235 

Where policy insuring two partners of firm for benefit of creditor was as- 

signed to creditors, payment of subsequent premium on policy after dis- 

solution of firm was sufficient consideration for assignee’s agreement to 
claim proceeds only to extent of debt owed by partner who paid pre- 
mium. Atking v. Cotter. (ArkK.) ...cceeeeeeee Coccccccccccccccccccoscce OOS 































VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 


Contract having become effective, neither insurer nor insured could cancel 
it without other’s consent excpt on strict compliance with conditions 
provided. State ex rel. Chorm v. Hudson (M0.) ...csccecscccecccees 459 


(21) 
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§ 229. NOTICE TO CANCEL. 


(2). Sufficiency of notice in general. 


Where policy gave right to cancel on returning unearned premium but pro- 
vided protection should continue five days from receipt of such notice, 
notice that on specified date policy would be cancelled and liability 


cease, is not cancellation of policy. Malin v. Netherlands Ins. Co. 
CMO.)  . ccccccccccccccsccccesececece 


(3). Notice to agent or broker. 


Persons engaged by insured to place insurance should be treated as mere 
brokers and not authorized to accept notice of cancellation — such agent 
has no power to consent to cancellation or accept notice; authority term- 


inating on delivery of policy. Lauman v. Concordia Fire Ins. Co. of 
Milwaukee (Cal.) ...-.eseeee 


§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 


Fire policy held not to entitle insurer to cancel on notice without tender of 
unearned part of premium paid Globe & Rutgers Fire Ins. Co. v. 
Walker (GO.) ncccccccccccncvccccccccccscccccccccecessecscccceccceccces SSS 


§ 234 RATIFICATION OF INVALID CANCELLATION, 
Where insurer gave no:ice that on fixed date it would cancel policy and in- 


sured accepted notice as canceilation and retained unearned premium 


reiurned to him, he is bound by acceptance, Malin v. Netherlands Ins. 
Co. (Mo.) 








eeececcccccvecccscsccesecceccesccess 66 
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§ 236 EVIDENCE OF CANCELLATION. 


Where provision stated policy should be void if property became encumbered 
by mortgage, exclusion of testimony of insurer’s agent as to effort made 
to find insured to tender premium back to him on discovery of chattel 
mortgage, held reversible error. Ohio Farmers’ Ins. Co, v. Dobbs. 


CAmG.) ccccccescsoccccceces eocccccccccceccccccccccccscces «666 


Taxicab company und its taxicab held respectively ‘“‘common carrier’ and 
“public conveyance” within accident policy of passenger providing double 
indemnity for bodily injury in public conveyance—taxicab engaged while 
: on street looking for fares, or at public stand is public conveyance pro- 
vided by common carrier, but taxicab ordered from garage by a special 
call is not necessarily a public conveyance, Anderson v. Fidelity & Cas- 
ualty Co. of Now York (N. YV.)eccccccccccccccvccccccccccccccccccccccce SB0 


§ 239. RIGHTS TO SURRENDER LIFE OR ACOIDENT POLICIES. 


Where right to change beneficiary under policy wag reserved, beneficiary 
acquired only expectancy, subject to insured’s right of change, with- 
out beneficiary’s consent, including that of surrender and cancellation 
of policy for cash payment from company. Bost. v. Volunteer State 

Life Ins. Co (GB. CaF.) .ccccccccccccccs 


















se rereercereerccceeccessesseses OOD 


§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 


Statutory right of insured to cancellation is, by construction, part of con- 
tract and may be exercised by his request and surrender of policy for 
that purpose. Johnson v. St. Paul Fire & Marine Inga Co. (Neb.).... 681 

§ 241. VALIDITY OF SURRENDER. 

Where insured gave note and loss occurred during default on note, offer of 
company in denying liability to surrender note in exchange for policy 


without claiming any portion of earned premium is not violation of anti- 
discrimination law. LEikelberger v. Ins, Co. of N. Amer, (Kan.)........ 460 










1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition, 


(A) GROUNDS IN GENERAL, 
§ 262 REPRESENTATIONS, 
§ 263. IN GENERAL, 


Objection to instruction requiring finding that company was defrauded by 
false answer to question of medical examiner because company would 
not be defrauded until it paid policy, is not tenable, fraud being per- 
petrated when the policy is procured. Bohen v. North American Life 
Ens. Co. GE CRICRGO (IOWA) occ ccvccccccecccccccccccccccencescececesve SES 


In action on policy in which insuer sought to avoid policy on ground of 
false statements in application as to condition of health, insured not 
having denied reading application before signing, he will be deemed to 


have made statements therein. Chadwick v. Beneficial Life Ins. Co. 
(Utah) cecccoes 














eee eee eee eceeccesecereeeseceseseeeeseeeesesssesssesesss OOS 
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§ 266. MATERIALITY. 


In absence of statute to contrary, false representations in application, which 
applicant warrants to be true, will avoid policy without reference to 
their materiality. Modern Woodmen of America v. Atcheson. (Texas) 

Failure to disclose material fact is fraudulent when ordinary man would 
know it to be material to risk, Hartford Fire Ins. Co. v. Golden. (Ky.) 


§ 256. ——. EFFECT OF MISREPRESENTATION. 
(2). Knowledge and intent of applicant. 


Failure ‘to disclose material fact is fraudulent when ordinary man would 
know it to be materia! to risk, Hartford Fire Ins. Co. v. Golden, (Ky.) 
Knowingly false representation in application as to health of relatives avoids 
policy. Harris v. N. Y¥. Life Ins. Co. (W. Va.) ..... 


eee eer eweesreserese 


§ 274. DESCRIPTION OF BUILDING IN GENERAL. 


Lean-to on barn, in which automobile was generally kept, is a private “‘gar- 
age”. White v. Home Mut, Ins. Ass’n of Iowa. (Iowa) ...cessscecesees 688 


§ 280. DESCRIPTION AND CONDITION OF GOODS. 


Mistake in application as to license number of insured automobile, where 
correction was not prejudicial to insurer, is no defense — misstatement 
as to property traded for insured automobile held not fraudulent. White 
v. Home Mut. Ins. Ass’n of Iowa. (Iowa) 


POPP eee weer reese eeeeeeeeeeee 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 282 TITLE OR INTEREST OF INSURED. 
(8) Vendor and purchaser of real property. 


There was no breach of condition of ownership because insured was in pos- 
session merely under contract to purchase property on monthly install- 
ments though he and seller later entered into more formal and com-+ 


plete contract. Ramirez v. United Firemen’s Ins. Co. of Philadelphia 
(Cal) .. 


Peewee eee eee eee e sees eee eeeeerres 


(C) MATTERS RELATING TO PERSONS INSURED, 


§ 289. DESCRIPTION IN GENERAL. 


Where Insured had been known as E. for 22 years before policy was written, 
representation that his name was E. was not misrepresentation although 
his name had before that been C. Everett v. Standard Acc. Ins. Co, 


(Cal) cecce-ccccccccccecccccncescecccsucecoecece oeocrece 


§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 


Representations as to condition of insured’s health and as to consultation of 
physicians held material. Chadwick v. Beneficial Life Ins. Co. (Utah) 


(3). Knowledge and intent of applicant. 


If insured has knowledge that he is afflicted with a disease that impairs 
longevity, statements and representations to contrary constitute fraud 
upon insurer which invalidates policy. Cees! v. | Life Ins. 
Co, (Utah) .. Cover ccccccsseces 


eee eeeeeeee 


§ 292. MEDICAL ATTENDANCE, 


Policy issued on application containing false statements as to attendance by 
physician may be avoided. Harris v. N. Y. Life Ins. Co. (W. Va.) 


$ 293. FAMILY HISTORY, 


Insured’s false representation as to health and cause of death of parent 
avoids policy—policy containing statement of insured’s family history 
and which insured represents to be full and complete will be avoided 
where insured did not disclose that sister had died of tuberculosis—in- 
sane person cannot be ote to - in “good health’. Harris v. N. Y. 
Life Ins. Co. (W. Va.). ‘ 


weer 


§ 296. OCCUPATION. 


Though contractor, supervising: brick construction, occasionally laid bricks 
to show men how to do work, his statement in application that duties 
were those of supervision only, was not false representation. Standard 
Accident Ins. Co. V. Walker. (VO) cccccccccccccccccccscocccesccccceess 

Where decedent represented he was superintendent of water company and 
agent added “supervising duties only’’, it would not avoid policy because 
he occasionally used shovel to make quick repairs and further represent- 
ation that he was orange grower would not avoid because he occa- 
sionally milked cow, etc. Everett v. Standard Acc. Ins, Co. (Cal.) 


(23) 
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§ 3801. OTHER EXISTING INSURANCE. 

Failure of applicant to disclose his membership in social club which pro- 
vided small weekly benefit and to report policy with small weekly bene- 
fit subsequently taken out by wife was not material. Standard Accident 
See SR Ts SUR) hc cca rbacensUaanesaeccdctcccesevisedesacvees 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Cov- 


euant, or Condition Subsequent, 
(4) GROUNDS IN GENERAL. 
§ 306. CONDITIONS SUBSEQUENT. 


§ 308. ——- FULFILLMENT OR BREACH. 


Statute making breach of immaterial provision no defense held not appli- 
cable to breach of provisions material to risk, but violations of which 
cou!d not contribute to bring about destruction of property. Actna Ina 
Co. v. Waco Co. (Tex.) eeccece 

Statute as to breach of immaterial provisions held to have reference only to 
provisions the breach of which could in no way affect merits of claim 
for lossee—such statute held inapplicable to proof of loss clause, en- 
cumbrance clause or any other clauses breach of which cannot bring 
about loss by Are—such statute held applicable to warranties and pro- 
visions breach of which might have contributed to bring about the loss 
but which, in fact did not McPherson v. Camden Fire Ins. Co. (Tex.).. 


§ 309. ——- EFFECT OF BREACH. 

Where real property and persona! property therein was so situated that risk 
upon dwelling could not be affected without affecting risk upon the 
(personalty, policy on both was entire and indivisible, and breach of one 
condition affected whole policy. Farmers’ Mut. Fire Ins Co. of La 
Porte County, Ind., Vv. Olson (INd.) cccccccccccccccccccccccccvcceccess 


§ 810. iat aD PROCEEDINGS TO GIVE EFFECT TO FORFHSI- 
TUR 


(1). In general. 

It is not contemplated that removal or change in possession of property 
insured, or removal from farm to city home of member, should work 
automatic forfeiture of membership or insurance in absence of such 
clause in contract or by-laws of association. Farmers’ Mut. Fire Ins. 
ABP D We BeAgeD. CAFE) ccorcccccesccccccccccccsccccccccccccccecss cecce 


(2) Nonpayment of premiums or assessments. 


Five }ear term ,nonrenewable policy, providing payment of five annual pre- 
miums, was not contract of term insurance under which insurer has only 
right to insurance for term paid—provision that policy is issued in con- 
sideration of annual payment of premium in advance, and that policy 
and application constitute entire contract, heid not to contain express 
provision declaring policy ipso facto forfeited on nonpayment of pre- 
mium—when conditions as to forfeiture for nonpayment are contained 
only in note, mere fact that such note is not paid at maturity, does not 
of itself, avoid policy. Southland Life Ins, Co. v. Hopkins. (Texas) .. 

Under provision of forfeiture for nonpayment “without any action or notice 
of company”, demand of payment or notice of cancellation is unneces- 
sary. Clover v. Kansas City Life Ins. Co. (MO.) ..ccccecccccccccces 

Policy, which by terms could be revived within specified time after default 
is not void because of nonpayment but merely lapsed. Wright v. Met- 
ropolitan Life Ins. Co, (M0.)......eeeeeees a 

Where, before premium becomes due agreement is made extending i, fail- 


ure to meet obligation at new maturity does not cause lapse of policy - 


in absence of 30 days’ notice. Cunningham v. Globe Life Ins. Co. 


(Kan.) 
Where policy so provides, default nt ‘payment of premium note Voids policy. 


O’Donnel) v. Kansas City Life Ins. Co. (MO0.)....cssceceeeess 


§$ 811. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(3). Mortgagees and their assignees. 

Clause in fire policy concerning title of owner held not applicable to mort- 
gagee — clause as to effect of act of insured held to apply to act of 
mortgagor — that mortgagee personally obtained policy in name of 
mortgagor, not sole owner, does not affect mortgagee’s rights. Burns v. 
Ins. Co. of Pa. (Mo) ... 

Rights of mortgagee held to be determined by mortgage clause notwith- 
standing unconditional ownership clause. Burns v, Ohio Farmers’ Ins. 


Co. (MO.) wcocses. Oe occ ec ccc ccc ec ence cece ccee cee seeeeeecesesee 
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(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 318. CHANGE IN CONDITION OF BUILDING. 


Where policy provided it should become void if conditions were changed 
without consent of company, policy did not become ipso facto void upon 
removal of iron shutters under direction of public authorities Zivitz 
v. Maryland Casualty Co. (N. Y.)..... So Shccbtgbhcc cee buseedessecenreeess 


§ 323 BUILDING BECOMING VACANT. 
(1) In general. 


Under circumstances as stated, held that judgment be affirmed. Horswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) ........0-. 


(3). What constitutes vacancy or nonoccupancy. 


Under circumstances as stated, held that judgment be affirmed. MHorswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) ........... 


§ 327. REMOVAL OF GOODS 


It is not indispensable to recovery for loss of goods insured, after removal 
to different place that consent should have been first obtained for re- 
moval, subsequent ratification and consent of insurer with knowledge 
of facts is equivalent to precedent consent. Kor v. American Eagle 
Five. Tne. Ca Of How: Fae. CRO) viccccvccns<cgcccacenctcdavapeesnasens 

Where stock was in building divided by fire wall, fact that goods were moved 
from one part to other, decreasing risk, held not to violate terms of 
policy__ambiguities in policy, claimed to have been violated by removal 
of goods from one side of fire walls to other, were cleared away by 
proofs showing that building was single brick structure. Greer-Rob- 
bins Co. v. Insurance Co. of State of Pennsylvania (Cal.).......ssseeee0ee 


§ 328. CHANGE OF TITLE OR INTBPREST. 
(2). What constitutes change of title or interest in general. 


Where poiicy provides forfeiture for change of ownership, judicial appoint- 
ment of receiver to administer property does not constitute change of 
title or possession—if new corporate entity is created by reorganization, 
itransfer of assets from original to new company without consent of 
insurer, is change of title within meaning of forfeiture clause. Bowl- 
ing v. Continental Ina. Co. CW. VO.) cccccccccccccccccsccccesccccsscoese 

Where buyer had paid only part of price for hay and had “not taken de- 
livery and goods had not been separated or paid for when burned, there 
was no change of interest. Hubbard v. Home Ins. Co. of N. Y. (Mo.).. 


(3). Transfers between owners. 


Where policy of employers’ liabi!ity was issued to one as individual doing 
business under certain name and during term such individual transferred 
interest to another and died, indemnity company held not to have es- 
topped itself to deny that contract existed between it and third per- 
son managing business for purchaser by reason of having construed con- 
tract as imposing Hability on it for accidents occurring after decedent’s 
death. Berry v. Massachusetts Bonding & Ins. Co. (Mo.)......... eumeuas 


(5). Contract for sale. 


Clause prohibiting change in ownership was not breached on contract for 
sale of insured goods where title was not to pass until after fire. Ger- 
man-American Ins Co. v. Shepherd. (Tll.) ..........- nh ee Caedncaveeees 

If insured without consent of insurer makes contract to sell, purchaser ac- 
quires such interest as to constitute breach of stipulation against change 
of interest. Hubbard v. Home Ins. Co. of N. Y. (MO)......ceeeeceees 


Policy stipulation against change in interest of parties held invalidated be- 
fore loss by execution of contract of sale, possession having been given 
up by insured before loss. Farmers’ Mut. Fire Ins. Co. of La Porte 
County, Ind. Vv. Olson (Ind.)..ccccccccccccccccscccces Ceccccccccccescccs 


(12). Premises becoming involved in litigation. 


Policy provision for vioiding In case of change of ownership is not breached 
by appointment of receiver to collect rents pendente lite where such 
receiver is not and insured is in actual possession of property. Fos- 
ter v. Scottish Union & Nat’l Ins. Co. of Edinburgh (Ohio) ..... oeeus 

§$ 329. CHANGE OF POSSESSION. 


Change of possession contemplated hy forfeiture clause is change in lawful 
right of possession as distinguished from mere occupancy. Bowling v. 
Continental Ine, Co. (W. VE.) cccccccccccccccccccccccccccscocccce 


§ 330. INCUMBRANCES. 
(2) What constitutes incumbrance. 


Giving of chattel mortgage, though void because of usury, will avoid policy. 
Lipedes v. Liverpool & London & Globe Ins. Co., Ltd. (N. Y.)......eees 


(25) 
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§ 3833. SPECIAL CAUSES INCREASING RISK. 


(1). In general. 
In policy insuring against loss from liability for damages caused by horses, 
owner’s warranty that no “vicious horse’ is used so far as assured knows 


or ig informed” held continuing warranty. Joseph Gordon, Ina v. 
Mass. Bonding & Ins. Co, (N. Y.) 


POR eee eee ee eee eH eeeeteeeee® 


KEEPING BOOKS, PAPERS AND SAFE. 
(1). Nature, validity, and operation. 


Provisions requiring insured to keep accounts are promissory warranties 
and, unless changed by statute, failure to comply will render policy void, 
but substantial compliance is sufficient. Home Ina Co. v. Flewellen 
(TOR) ceccccecs ceecccsceccese ox ees 


(2) Taking ‘nventory. 


Under provision requiring keeping of accounts, failure to produce inventory, 
left at bank and there misiaid, did not avoid policy, where later, in- 
ventory was produced and their books showed records of business. 
Home Ins. Co. v. Flewellen (Tex.) 


(3) Keeping books of account. 


Iron safe clause is material provision of contract and must be substantially 
complied with—where insured takes no inventory, adds largely to stock, 
makes sales therefrom, and keeps accounts on slips which are destroyed 
at end of week, he has not substantially complied with iron safe clause. 
Albert v. Colonial Fire Underwriters of Hartford, Conn. (W. Va.) .... 

Where action on policy insuring against burglary of safe was tried on agreed 


statement of facts, giving amounts taken, omission of insured to keep 
books was immaterial. Rosenbach v. National Fidelity & Casualty Co. 


CERO) ods ve eccsnctsencnveneeseurs ee Ov es eneeseees eer Tr tT ee 


Where insured kept certain records on sale slips and recorded sales on cash 
register and added items on adding machine, such slips, registered 
items and adding machine slips, when pinned together and preserved, 


satisfied the requirement of keeping of accounts. Home Ina, Co w 
Flewellen (Tex.) .....+.. 


Pee e eee meee eee erase eeeeeeeeeees 


eee ee eee eee eee eee eee eee eee) eeeeeees 


(4). Keeping books and papers in safe. 


Breach of iron-safe clause held good defense notwithstanding statute as to 
breach of immaterial provisions. McPherson v. Camden Fire Ins. Co. 


POR He Meee eee EHH EHH HEHEHE HEHE HEHEHE EEE 





% 336 ADDITIONAL INSURANCE, 
(1). In general. 


acditional insurance on store building was another contract, within pro- 
Aibition of previous policy—total loss statute does not invalidate clause 
forfeiting policy in case insured takes out additional insurance without 
insurer’s written consent—such clause is not affected by insured’s good 
or bad intentions, or by his ‘gnorance of the clause in absence of fraud 
or mistake—such clause is valid despite statutory provision as it is 
“promissory warranty”, not within statute. Home Ins Co. v. Boatner 
CTORAB) cccrcccccrcccccees cecccvce 
Provision against other insurance was not within Anti-Technicality Act and it 


was incumbent on insured to comply with its terms Providence-Wash- 
ington Ins. Co. v. Levy & Rosen (Tex.)..... 


eee eee eee eee ee ee ee eee eee eee eee eee) 


eee eee eee eee eee eee eee ee ee) + 


(6) Stipulations limiting amount of insurance. 


Clause permitting concurrent insurance held not to conflict with or set aside 
provision invalidating policy in case another contract was taken without 
insurer’s written consent. Home Ins. Co. v. Boatner, (Texas) ...... 

Taking out additional insurance in excess of that allowed under concurrent 
insurance clause in violation of provisions, held good defense notwith- 
standing breach of immaterial provisions not contributing to bring 


abouy destruction of property, no defense. Aitna Ins. Co v. Waco Co. 
(TOR) ceceeccesevcenee eee eeees eeeeee 


Seem e ewer eeeene ee eeee 





(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS, 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL, 
(1). In General. 


Express provision that if premium or notes be not paid, policy shall be vold 
is enforceable in absence of statutory enactment to contrary. New Eng- 
land Mut. Life Ins. Co. of Boston, Mass. v. Brooks. (Ind.) ....... eoces 

Where contract provides that company shall noi be liable for loss occurring 
while premium is in default, such provision ‘s reasonable—fire loss oc- 
curring during time payment note for premium was in default, does not 
constitute liability against company. JEikelberger v. Insurance Co. of 
North America (Kan.) .....esessesseeees 


(26) 
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(2). Premiums payable in installments. 


Failure to pay any insta)iment of premium works forfeiture. Nelson v. 
Mutual Life Ins, Co. of N. Y. (Mont.)..... 


(3) Nonpayment of note given for premium. 


Note accepted in lieu of cash premiums payable in installments and con- 
tinuing insurance in force modified provision of policy forfeiting it for 
nonpayment of instal!ments when due and did not entitle company to 
forfeit policy until due date of last installment. Roberts v. American 
Nat. Assur. Co. (Mo.) 

Provision in note executed by insured, or in receipt for such note given for 
premium, voiding note, receipt and contract if note is not paid on 
maturity is vain and of no effect to terminate insurance where policy 
itself does not contain like ground or forfeiture. Provision in pol- 
icy held not to stipulate for forfeiture on failure to pay notes given for 
premiums. Manhattan Life Ins. Co. v. Parker. (Ala.) 





§ 3560. STATUTORY PROVISIONS. 
(4). Waiver of statute. 


Insurer cannot declare forfeiture until 30 days from default in payment even 
though policy has been Issued without statutory clause requiring such 
days of grace. Southland Life Ins. Co. v. Hopkins. (Texas) 


§ 256. EXTENSION OF TIME FOR PAYMENT. 


§ 357. IN GENERAL. 


By reyuiring policy to provide for payment of premiums in advance, Leg- 
islature cid not intend that time should be given for payment beyond 
grace period prescribed. Southland Life Ins. Co. v. Hopkins. (Texas) 

Extension agreement was consummated when insured executed and returned 
to insurer premium note, and any attempt to ingraft further conditions 
or provisions upon it by receipt sent him thereafter, was without effect. 
Southtand Life Ins. Co. Vv. Hopkina. (TERRE) occcccccccccccsccccsioesc 

Where policy allowed 30 days for payment without interest but on day pre- 
mium was due insurer executed note for amount thereof, matyring eight 
months later, bearing interest and reciting that it was subject to pro- 
visions of policy, insured was entitled to 30 days grace after maturity 
of note, to pay it, although note contained words “without grace’. 
Southland Life Ins. Co. v. Hopkins. (Texas) ..... 





§ 358. — BY AGENT OR BROKER. 


Bark, mere collecting agent, as to notes given for premiums, could make no 
agreement with insured watving IJnsurer’s contract rights. Southland 
Life Ins. Co. v. Hopkins. (Texas) ..... coegacee eoccccece eer eccececcccden 

§ 3859. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT 

FORFRFITURE. 


§ 360. —— IN GENERAL, 
(3). Application of dividends or credits to prevent forfeiture. 


Where insurer, on last days of grace for payment of premium had in its 
hands sum sufficient to pay same, as benefit payable under another 
policy, it cannot claim policy was forfieted. Reliance Life Ins. Co. v. 
Hardy (APE) cccccccccccccccccccesccccccescecccses coces 


(4). Payment by check, draft, or order. 


Premiums on policy issued by employer’s insurer held not paid so as to 
prevent lapse, employer’s fraudulently antedated check, drawn after 
accident, having been returned when investigation revealed mistake. 
Employers’ Mut. Ins. Co. v. Indus. Comm. of Colo. (Colo.)....... 


§ 361. TO AGENT OR BROKER. 


Though director of agencies had nothing to do with collection of notes ex- 
tending payment of premiums, beyond putting them in the bank, yet, 
where he could accept payment and withdraw notes, he had authority 
to collect through another bank letters written by cashier in his his 
office, to cashier of company, held to call such note——in determining 
whether such letters conferred authority upon bank, they are to be 
more liberally construed than formal letter of attorney: ‘where in- 
sured had money in bank more than sufficient to discharge his in- 
debtedness, his direction to cashier to pay premium note and charge 
account was sufficient to show payment if insurer had authority to- re- 
ceive it. New York Life Ins. Co. v. Allen (Ark).......ccceccesescsecs 

Where agent agreed with insured and brothers that while insured was in 
military service agent would take care of premiums by specified ar- 
rangement, both insured and brothers were justified in believing agent 
would pay premiums. Security Life Ins. Co. of America v. McCullar et 
al, (ArK.) coerce wo cocccecccencaccccagqooeeceges eocesees 
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Where policy provided forfeiture for nonpayment of premium note, fact 
that company charged amount of note against agent does not show 
that it looked solely to agent for payment so as to lose right to forfeit 
policy for Regen thereof. O’Donnell v. Kan. City Life Ins. Co. 
(Mo.) .. seeGned sees 


§ 362. EXCUSES FOR NONPAYMENT. 


Where policy provides forfeiture for nonpayment of premium, failure to 
pay by reason of sickness or insanity will not avoid forfeiture. 
Life Ins. Co. v. Alexander (Miss.) ......ceeeeeseeeees 


§ 3638. —— RIGHTS OF INSURED AFTER DEFAULT. 


$ 365 —— REINSTATEMENT. 
(2). Condition of reinstatement. 


Where insured had defau'ted in payment but subsequently paid except back 
interest and company held it as “suspense payment” while waiting for 
required good health certificate, which was not furnished, policy was 
not reinstated. Nelson v. Mutual Life Ins. Co. of N. Y. (Mont.)...... . 


§$ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general, 


Provision reducing extended insurance in ratio of loan on policy to cash value 
at time of default held void as against public policy. Security Life Ins. 
Co. of Amer. v. Watkins. (Ky.) eoee cose 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 


$371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 


a oan is based on ee vgn vate v. Detroit 90 Ins. Co, 

Where insured !n procuring insu 
not estopped from relying thereon by fact that in subsequent conversa- 
tion with agent, insured did nothing further to mislead company. 

v. St. Paul Fire & Marine Ins. Co. (Wash.) 

Where it is claim that insurer waived forfeiture, no act by insured is neces- 
sary—waiver of forfeiture need not be supported by consideration not 
based on estoppel. Dunken v. 4tna Life Ins. Co. (Tex.)..... e 

Blements of “estoppel” are not essential to waiver of forfeiture as dis- 
tinguished from waiver of defense of forfeiture. Roberts v. American 
Nat. Assur. Co. (Mo.) 

Forfeiture predicable of breach of conditions may be waived and walver, 
once effected, cannot be recalled courts are always prompt to seize 
any circumstances that indicate election to waive forfeiture, or agree- 
ment to do so, on which party has relied and acted. Manhattan Life 
Ins. Co. v. Parker. (AlIQ.) ..ccccccccecce 


§ 3872. WHAT CONDITIONS MAY BE WAIVED. 

Doctrine of waiver or estoppel by putting plaintiff to expense in making out 
proofs has no application to defense based on exception of military or 
naval service in time of war. Ruddock v. Detroit Life Ins. Co. (Mich.) 165 

Company may waive provision that soliciting agent shall have no power or 
authority to waive or change terms of policy and waiver may result 
by acts of such agent authorized, or acquiesced in, - company. Dun- 
ken v. Aitna Life Ins. Co. (Tex.) cece can Se 


§ 378. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT 
OR STATEMENTS OF OFFICERS OR AGENTS. 
(1) In general, 

Company may be estopped by authorized acts of agents and by misrepre- 
sentations of general a Levinton v. Ohio Farmers’ Ins. Co. of 
Leroy, Ohio (Pa.) coecccccccccecece erccccccccccccs 800 

§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 

$ 375. —— IN GENERAL 
(2). Nature of agency, 

Agents held without authority to waive future compliance with iron safe 
clause. Cohen v. Horne Ins. Co. (Del.) cocccccccce O98 

§ 3876 EFFECT OF PROVISIONS OF POLICY. 

(1) In general, 


Where owner conveyed insured property and assigned policy with insurer’s 
consent, that agent, who had originally written policy orally, consented 
to assignment, cannot estop insurer from setting up want of consent 
where agent at time did not represent — Seen v. Connecti- 
cut Fire Ins. Co. of Hartfod, Conn. (N. Y.). 


(28) 
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Promises of agent and adjuster held not to estop insurer from denying lia- 
bility under burglary policy. Fidel. & Cas. Co. of N. Y. v. Young Shoe 
Paviog. (GO-) cece eéveesve ss KunGe sds qaveeuesene é kceeeueee seedeue 


(2). Conditions to which restriction apply. 


Policy provision limiting powers of agent held not to affect knowledge of 
agent imputed to insurer. Foster v. Scottish Union & National Ins. Co. 
CE TOE ACID | oo. cich sn. cccudvetescencceussececcuduacches anebavans 

Under policy forbidding waiver of provisions by agents unless indorsed “on 
policy, there can be no recovery by insured on showing oral agreement 
of agent to waive vacancy clause. Dominick v. Detroit Fire & Marine 
BEG. GH. CED ccccdevescsvccscseseccoscsasacse Keecrtsqepehesadecesse ee 


§ 377 KNOWLEDGE OR NOTICE OF FACT. IN GENERAL. 
(1) Necessity of knowledge of breach. 


Acceptance of vremium after it became due cannot be waiver of rein- 
statement provision, where insured was sick at time and insurer did 
not know it. Wiser v. Central Business Men’s Ass’n, (Mo.) ...... 

Mere finding that applicant fraudulently misrepresented facts to medical 
examiner is not alone sufficient defense to policy. Bohen v. North 
American Life Ina Co. of Chicago (Towa) ....cccccccccccccccccccceces 


(3). Facts putting insurer on inquiry. 

Where ome, in procuring insurance, represented automobile as new 1911 model 
when it was second-hand 1910 car, and broker transmitted such infor- 
mation to company’s agent, company was not estopped to rely on repre- 
sentation because insured subsequently made different statement to 
agent Day v. St. Paul Fire & Marine Ins, Co. (Wash.) .....sccceeees 


$ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 


Knowledge of agent as to title by which property was held is imputed to 
his principal——-company is deemed to know matters pertinent to in- 
surability of property upon which it issues policy when such matters 
were known to agent at time he procured insurance——policy stipu- 
lating it should be void if insured was rot ower of realty is valid ob- 
ligation of issuing company where agent had knowledge that title was 
leasehold estate only and insured was ignorant of such provision in 
policy until after loss. Foster v. Scottish Union & National Ins. Co. 


OE TRRIRRTOR. COMES) . coc cecktccenesdevcpacc bd beccst dhebecedcenenés ned 
Under circumstances as stated, held that judgment be affirmed: Horswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) ........... 


Where owner correctly informed agent of place where automobile was to be 
kept and policy was issued with such knowledge, company cannot de- 
fend on ground that it was not kept in private garage. White v. Home 
Mut. Ins. Ass’n of Iowa. (Iowa) .....-..eeeeee eceececces oesecece ccccecece 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATIONS BY 
AGENT OR UNDER HIS DIRECTION. 
(4). Life and accident insurance. 

Where application was attached to and formed part of contract, materia) 
false statement therein as to medical attendance held to preclude re- 
covery though Insured could not read or write English and had informed 
soliciting agent of illness. Stanulevich v. St. Lawrence Life Ass’n (N. Y.) 


§ 381 FORM AND REQUISITES OF EXPRESS WAIVER. 


§ 388. ORAL WAIVER. 


Provision that policy shall be void if insured does not own fee simple, may 
be orally waived by insurer. Hanover Fire Ins, Co. v. Hiers (Fla.)...... 


$ 384. WAIVER IN WRITING. 

Where policy contains stipulation of sole ownership and same policy pro- 
vided privilege for buildings to stand on leased ground and where at 
time of application company, through agent, knew applicant did not 
own land, company will not be heard to plead noncompliance with such 
condition. Globe & Rutgers Fire Ins. Co. v. Walker (Ga.).....ceeseeeee 


§ 387. CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 


Statement of officer in urging insured to have policy reinstated, lapsed for 
nonpayment, company would accept note and if unable to pay note when 
due “company wil! not enforce payment except from the proceeds of 
policy” was not waiver of =" but agreement to look to cash sur- 
render value for payment of not Glover v. Kansas City Life Ins. Co. 
(MO)  wccceese Ce recnecececoeeeseee eccccccccccs eocccccceccesccese costes 


§ 388. IMPLIED WAIVER IN GENERAL. 


(2). Statements of officers and agents. 


Assurance by counterman in office of subagent that “form was broad enough 
to cover warehouses around there, that is, frame warehouses” held noth- 
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ing more than expression of opinion which was too general and indefi- 
nite to estop insurer from denying lability on goods moved from one 
warehouse to another. Levinton v. Ohio Farmers’ Ins. Co. of Leroy 
Ohio (PB.) accccccccce Cesbee Cece cvisdcaes Sevedcasves SS batavveccveviccee 303 
Defense of forfeiture on ground of removal of goods to different location 
will be held waived where prior to loss insured gave notice of such re- 
moval and requested insurer’s agent to transfer insurance to new loca- 
tion and agent agreed to make such transfer although in fact it was 
not executed. Kor v. American Eagle Fire Ins. Co. of New York (Neb.). 295 


(3) Acts and conduct of insurer or agents in general. 


Insurer’s proposal by letter, that if insured would make partial payment, 
balance would be extended, held to have waived forfeiture although 
conditional offer. Southland Life Ins. Co. v. Hopkins. (Texas) ........ 37 

If Insurer, on maturity of premium note offered to extend time upon in- 
sured’s making new application and note, such offer, while not binding 
on insurer until accepted by insured, nevertheless constitutes waiver of 
right to enforce forfoiture. Roberts v. Wichita Southern Life Ins. 
CO. (TOK.) ccccccccccccscscccccscccces eecccccccccccccvesecones eeeeecess 152 










.4). Custom and course of dealing as to payment of premiums. 


Where acceptance of overdue premiums could be referred to compliance 
with provision, such mere custom could not of itself create waiver of 
premium payments. Wiser v. Central Business Men’s Ass’n. (Mo.) .. 91 

Company will be estopped to insist upon forfeiture for nonpayment, if by 
agreement, expressed. or implied. it leads insured honestly to believe 
that payment of premiums or notes will be received after they are due 
—Where company accepted part of first premium in cash and notes 
under agreement for forfeiture for nonpayment, where first note was 
paid $0 days after due. second note paid by check drawn on date it was 
due, and the third unpaid on insured’s death although due, did not con- 
stitute course of dealing between insurer and insured as to payment 
which would amount to implied agreement. New England Mut. Life 
Ins, Co. v. Brooke. (Ind) ....eeeee> coereccceces edevecessdes devnées ee 8 

Law will seize on slight circumstances to show that company has waive 
compliance with provisions requiring prompt payment to avoid for- 
feiture. Dunken v. Attna Life Ins. Co. (Tex.)..cccccccccenceccssecesses 248 














(5) Guaranty and indemnity insurance. 


Insurer held not to have waived rights under warranty in indemnity policy 
by defending action against insured, brought on theory that insured 
was liable because he had knowledge of horse’s vicious character or by 
writing to insurer that it “assumed the liability in this case’, where it 
repeatedly informed insured that it would not be Hable if insured had 
knowledge of vicious character of horse, and where insured repeatedly 
assured ingurer that it had no such knowledge insurer held not 
estopped from denying liability on ground of breach of warranty where 
insured made no attempt to settle with injured person and was not de- 
terred from so doing by insurer. Joseph Gordon, Inc. v. Mass. Bond- 
fag & Tae Co. CN. F.0 wnvccccccccecccccccvcgcccccccecceccccecscccce «~» 619 











§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR 
RESCIND POLICY. 

That insurer, on day of insured’s death, treated policy as being still in 
existence, by sending notice of premium to become due and fact that 
nothing appeared on insurer’s books showing it had exercised its right 
of forfeiture, held to show insured had not exercised such right. Rob- 
erts v. Wichita Southern Life Ins. Co. (Tex.)..........006: cadeesaves 146 

Undisclosed limitation of agent’s authority held no defense, company having 
taken no steps to cancel during period between issuing second policy 
and loss TT. E. Haddox & Co. v. Ohio Valley Fire & Marine Ins. Co 













§ 391. ADMISSION OF LIABILITY ON POLICY. 


Admission by compay after death of insured that policy was still in force 
is not waiver of forfeiture but is admissible as evidence that company 


before such death had waived forfeiture O’Donnell v. Kansas City 
es SC, PD Ons 0c on ew desenes oaban ndececcuscccnese ececcccccs 401 


§ 392. DEMAND ACCEPTANCE OR RETENTION OF PREMIUMS 
OR ASSESSMENTS 


(1). In general. 


Where policy prohibited military service, except for increased rate, accep- 
tance by Insurer of premium at original rate did not constitute waiver 
of condit‘ons where insrured concealed entry into military service. Reid 
v. American Nat. Assur. Co. (MOo.) ..... COS OS OSC OROSODOECEED SOEs eebeue 30 
Under provision for reinstating policy, forfeited for default, mere acceptance 
of past due premium is not waiver of premium payment. Wiser v. Cen- 
See. Se: TD GED hccanccnctaccceacsaceccsccscccacescs 
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Where company retained premiums after knowledge that insured was not 
sole owner and did not offer to return them until it filled amended 
answer a year and 4 months after loss, policy provision as to ownership 
was waived. Hayden v. American Cent. Ins. Co. (MO).......ceeceeeeee 325 

Where insured sent check less than amount due on premium note with re- 
quest that insurance be reduced and company retained check with 
thanks, without forfeiting policy and did not return check until after 
death of insured, it waived right to forfeit policy for default——claim 
that it returned check and claimed forfeiture without knowledge of 
death does not affect rights of parties——-where letters acknowledging 
check treated insurance as being in force after default relied on, and 
did not show contrary intention until after death, course of company 
cannot be regarded as offer to waive forfeiture not _w by in- 
sured. Roberts v. American Nat. Assur. Co. (Mo.). ceenecccosseee SG 

Under circumstances as stated, held that judgment be affirmed. * Horswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) .....e.eee 582 

Where automobile theft insurance contract provided that mailing of notice 
of assessment should not be construed as waiver of default in payment 
of assessment or intention to reinstate, and no person should be rein- 
stated except by instrument in writing signed by insurer’s attorney in 
fact, request by insurer to insured who was delinquent in payment of 
dues for payment of back assessments did not constitute waiver. Pal- 
mer v. Bull Dog Auto Ins. Ass’n (IIl.) 


seevevenees coccevocesoccooccscocs TER 
(6) Demand and acceptance after loss. 
Where renewal policy was written and, after being informed of circum- 
stances of loss and renewal, insurer demanded payment of premium 


which it received and returned, it ws estopped from denying llability. 
American Cent. Ins. Co. v. Robinson. (Texas) 


(7) Suspension of risk. 


Payment of defaulted premium note after its maker suffered loss, does not 
render company liable for such loss where contract provides such pay- 
ment, merely revives insurance from time of } Eikelberger v. 
Insurance Co. of North America (Kan.)..... Sevdectes Cevetcecsoscossecce 160 


(8). Demand and acceptance after injury or death of person in- 
sured. 


Acceptance of overdue premiums after death of insured, of which insurer 
had no knowledge, is not waiver of lapse of pee for em in payment, 
Wright v. Metropolitan Life Ins. Co. (Mo.).......see08. égeveseeveses sce wae 


(10) Retention and enforcement of note. 


Company which accepted note for premium and furnished insurance until 
default, on note does not waive right of nonliability for loss occurring 
after such default by temporarily retaining note until policy is sur- 
rendered. Eikelberger v. Insurance Co. of North America (Kan)...... 160 

Where assured gave note for premiums, insurer waived rights under forfeiture 
clause providing for non-liability for accident occurring after maturity 
of installment for premiums, where it sent letters indicating intention to 
collect full amount of installment for which assured was entitled to in- 
surance for year. Kelly v. Great Western Acc. Ins. Co. (Cal.) ........ 212 

Acceptance hy company of note in payment of premium was waiver of right 
to forfeit policy by reason of failure of insured to pay premium when 
due. Manhattan Life Ins. Co. v. Parker. (Ala) ..,....+. eecedseses soos 6& 


§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 


Refusal to pay death claim after receipt of proofs on ground that “the loss 
is not covered by the policy” held not acceptance of proofs as sufficient 
nor waiver of any defense might be made under policy. Becker v. In- 
terstate Business Men’s Acc.Ass’n of Des Moines, Iowa. (U. S.) ...... 597 


§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(4). Furnishing blanks for proofs. 


Company Was not estopped to rely on defense by sending blanks for proof 
of loss and suggesting appointment of administrator before it had notice 
of facts on which evidence was based, assuming that it was one as to 
which waiver or estoppel might be invoked. Ruddock v. Detroit Life 
TOR. Goi. CHRIS).  cccccces:eccnisc crocs ccceeve's'cescv'eege eee toes’ o6dccucase 16 
) Fidelity imsurer held not to waive provision. of bank employee’s bond by 
calling for proofs of loss where such acts of insurer did not cause bank 
expenses or inconvenience. Bankers’ Trust Co. v. Amer. Surety Co. 
CHAR.) a peccecvcccnceecccercecetccesecereessveccesesseeecesesesecéeess 759 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


Incontestability clause prevents insurer from asserting defense of fraud or 
misrepresentation unless expressly excepted—incontestability clause held 
not void as against public policy if in fact, after stated time not un- 
reasonably short. Chinery v. Metropolitan Life Ins. Co. (N. Y.)......... 242 
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False statement as to health held no defense in view of incontestability 
clause — policy held incontestable in action commenced after expiration 
period specified in incontestability clause, though insured died within 
period. Hardy v, Phoenix Mut. Life Ins. Co. (N. Car.) 


XII. Risks and Causes of Loss, 
(A) MARINE INSURANCE, 
§ 402. MARINE RISKS IN GENERAL. 


Notice to insurer and consent by it to making repairs did not render it 
liable for loss during repairs from risk not insured against. policy 
with no clause extending risk to analogous dangers does not cover loss 
caused hy peril ejusdem generis. Prohaska v. St. Paul Fire & Marine 
Ins. Co. (U. 8.» 


§ 404. PERILS OF RIVERS, LAKES, AND INLAND WATERS. 


Where cribbing supporting vessel hauled out on shipways for repair broke 
away and slid into river with vessel which sank, loss was not caused 
by “peril of the river’? within marine policy. Prohaska v. St. Paul Fire 
& Marine Ins. Co. (U. coves ° 


§ 413. PROXIMATE CAUSE OF LOSS. 


Fire which progressed until vessel could not be saved held proximate cause 
of loss of cargo, aithough ship was sunk after being given up. Hage- 
meyer Trading Co, v. St. Paul Fire & Marine Ins. Co. Thomsen v. Same. 
(Uv. 8.) 


§ 416. NEGLIGENCE OF OWNERS. 


Where insurer of cargo against fire, after knowledge that ship had been 
captured as prize of war, renewed insurance for additional premium, 
it cannot defend against such loss on ground of negligence of prize 
crew. Hagemeyer Trading Co. v. St. Paul Fire & Marine Ins. Ca 
Thomsen v. Same. (U. 8.) 


(B) INSURANCE OF PROPERTY AND TITLES. 
§ 421. FIRE 


Under provision against liability for loss by explosion, unless fire ensues or 
precedes and causes the explosion, Insurer is liable for all damages 
caused by either such fire or explosion.—Where match set fire to gas 
presumably escaping from pipes and fire spread to insured property 
before explosion, occurred, wrecking building, damages were covered 
.. oeney insuring against fire. New Hampshire Fire Ins. Co. v. Rupard. 
(Ky. 

Where explosion occurred during and after commencement of fire, fire was 
direct and presumed cause of loss and explosion was merely result of 
and incident of the fire. Rossini v. Security Mut. Fire Ins. Co. of Chat- 
field, Minn. (Cal.) 


§ 423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 


Where tornedo policy disclaims liability for loss by water or rain except 
under certain specified conditions there can be no recovery for such loss 
unless those conditions exist. Cotton Bros. Cypress Co. Ltd., v. Home 
Ins. Co. of N. Y. 

Tornado policy expressly excepting damage from rain, ete., covered only 
losses resulting from wind and where parties stipulated it was impos- 
sible to determine to what extent wind and water were factors in caus- 
ing loss it was excluded from indemnity provided. Coyle v. Palatine 
Ins, Co., Ltd. (Tex.) 


§ 424 ACCIDENT. 


Where policy covered loss by co!lision when automobile was being used for 
“pleasure and business calls,” held that use made by plaintiff of auto- 
mobile was within terms of policy. Cohen v. Chicago Bonding & Ins. 
Co. (Minn.) 


§ #425. THEFT. 


Policy against burglary from safe after entry by tools or explosives, renders 
insurer liable for money taken from cash drawer in safe, after inner 
door of safe and door of cash drawer had been forced by tools, though 
outer door of safe was either openeed by knowledge of combination or had 
not been locked. Rosenbach v. National Fidelity & Casualty Co. (Mo.).. 365 


§ 428. NEGLIGENCE OF INSURED. 


Negligence of owner is no d2fense to fire policy on automobile. White v. 
Home Mut. Ins. Ass’n of Iowa. (Iowa) 
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Agreement that policy should cover theft of automobile by vendee in pos- 
session under conditional sale held to include embezzlement or unlawful 
conversion by such vendee; “stealing” being larger term than robbery, 
and including unlawful appropriation of things which are not tech- 
nically subject of larceny. Buxton v. International Indem. Co. (Calif.) 

Insurer is not liable, under policy containing special agreement excepting 
loss of money, etc. from inner steel burglar-proof chest unless same has 
been abstracted from chest after forced entry, where such chest was not 
opened. Feinstein v. Massachusetts Bonding & Ins. Co. (N. Y.) .... 


(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 435. LIABILITY TNCURRED FOR PERSONAL INJURY OR LOSS 
OF LIFR. 


Horses liability policy held to cover horses acquired subsequent to its ex- 
ecution. Joseph Gordon, Inc v. Mass. Bonding & Ins. Co. (N. Y.) .? 
Insured held liable to traction company for whom firm of engineers under- 
stood to do work for amount paid injured servant of subcontractor — 
Policy providing that injury must have been caused by performance of 
work meant substantially that iniury to employee must have been sus- 
tained by reason of performance of work and as incident thereto —Work 
of paving held being done and conducted by traction company within 
meaning of certain stipulations in one of liability policies. Ocean Acc & 
Guar Corp. Ltd. London, Fng. v. Northern Tex. Traction Co. (Tex) 
Under policy insuring plaint'ff against liability for loss imposed on h'm by 
law by reason of ownership. maintenance, or use of his automob'le, loss 
sustained by plaintiff as partner in firm against wh'ch judgment was 
recovered, is covered if plaintiff was legally liable for part of such loss. 
Steinfleld v. Mass. Ronding & Ins. Co. (N. H) 


(D) UIFE INSURANC ¢ 
§ 438 CAUSE OF DEATH IN GENERAL. 


Provision excepting military or naval service in time of war from risk 
assumed by insurer is not fnvatid as contrary to public policv—where 
such contract did not differentiate between voluntary and involuntar: 
service, such differentiation cannot be read into the nolicy —One has en- 
tered “military service’’ when he has passed examination. taken oath 
been enrolled and bhecome subiect to military orders. thongh stil! f 
training and though nolicy provides military servjee shall he con- 
sidered to include work in any capacity in connection with actual war- 
fare.—Such provisions were not 'nenerative on ground that time for g'v- 
ing notice of entry fnto service did not expire prior to death. as contract 
called for written permit to be tssued by company, not “notice”. Rud- 
ace V Keeeeeen Fee Tae... Fo. CUR dine oe dnc beens ce cs cdeheceeweawaunh 

Provision exempting from Hahbility for death tn naval or military service 
is valid—such provisions are not void as against public poliev.—Such 
policy providing increased rates for such hazards wi'l not be held ex- 
orbitant or unreasonable Reid v. Amertean Nat. Acsur Co. (Mo.) 

Exemption in policy for linbilitv for death of insured while engaged in mili- 
tary service is apniicab'e though death was from pneumonia Slaughter 
v. Protective League 'tife Ins Co. (Mo.) 

No Hability, under policy exempting death resulting from “wap? for erown- 
ing of insured when Lusitania sank. Vanderbilt v. Travelers’ Ins. Co 
Cw Beh Wetddsaccdnce ee 


§ 444. SITICIDE, 





§ 446. FFFECT OF INSANITY 


Policy containing suicide c'ause is forfeited by suicide of insured notwith- 
standing mental trresponsibility for act. Ill. Bankers’ Life Ass’n v 
Ween «CRU ccceneseacsuvesees<e eee 


§$ 448. DEATH CAUSED BY RENFEFICTARY 


Where, under State statutes, husband Inherits one-half personal estate of 
deceased wife, Federal Court rules of public policy bar recovery by per- 
sonal representative of deceased wife under joint policy where wife 
had been murdered by husband. Spicer v. New York Life Ins. Co. 
Cee Fe Veticraads. $5 6.ctapsbscccianvendeciakesse 66a bhan tes akeumamiwasaen 

Joint policy, amount ‘payable to survivor, is enforced only in accordance with 
terms, and where one disqualifies himself by murder of other, right of 
action is not vested in personal representative of deceased Spicer v. 
wee: Seem cae Fem CO CC SP vas necvas cdvecnviseveaccnceramteneawaee 

Payment to insured’s estate on death inflicted by ‘peneficiary is not. contrary 
to public policy — beneficiary who murders insured cannot co!lect insur- 
ance — statute relating to policy or certificate of benevolent association 
is not applicable to commercial enterprise Statute providing for 
reverter to insured’s estate on death caused by beneficiary is not ex- 
clusive. Kascoutas v. Fed. Life Ins. Co. (Iowa) .....ecsccccecses 
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§$ 4651. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1). In general. 

Where policy provided for payment “only when such injuries are sustain- 
ed in manner specified’, insurcr was not liable for death in manner 
other than that so specified. Walther v. Southern Surety Co. (Ky.) .. 

Clause excluding liability from injury resulting from explosives held nat to 
apply only to voluntary exposure to explosives. Wilson v. Travelers’ 


87 


Ins. Co. (Cal.) cecccece cevccccecoecacceccscsecce BO8 


Insurer cannot be held Hable under policy insuring against death in burning 
building in absence of proof that injuries which caused death were from 


burning of building. Kreiss v. Actna Life Ins. Co. (N. Y.)...e.eeeeeeee 348 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 4652 RISK OF TRAVEL RAILROADS AND OTHER CONVEYANCES. 


Under. policy excluding liability for injuries from explosion but covering in- 
jury from “wreckage” of passenger car, where there was explosion caus- 
ing injury to insured in car, injury was result of wreckage and not of 
explosion. Wilson v. Travelers’ Ins. Co. (Cal)... .ccscccoccccccecsseers 


$453 RISKS OF OCCUPATION OR EMPLOYMENT. 


In clause authorizing recovery for death of surgeon from blood poisoning 
after operation, where other clauses excepted surgeons and veterinarians 
from certain restrictions, word “surgeon” must be given popular mean- 
ing as evidently used in other clauses, so that clause does not authorize 
recovery for death of veterinarian from inoculating hog. Maupin v. 
Southern Surety Co. (MO0.) ccccccsccccccvccccsccccccccecs 


$ 464 BODILY INFIRMITIES OR DISEASE. 


Where sick benefit policy exempted insurer from liability for all chronic 
diseases and it appeared that insured, after having paid premiums for 
20 years, became sick, and after four months of illness brought suit on 
policy, illness continuing until death, disease was not “chronic” within 
exception of policy. Williams v. Southern Surety Co. (Mich.) 


§ 455. EXTERNAL VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 


Provision exempting from Hability upon insured’s death from suicide while 
sane, held valid. Gates v. Travelers Ins Co. (Mo.) ....... 

Homicide resulting from bad feeling is “Accidental killing by violence” 
for which insurer is liable in absence of contrary provision. Standard 
Accident Ins. Co. v. Walker. (Va.) ... ones 

Over exertion is not accidental means of death—where ‘death ‘is result ‘of some 
act, not designed and not anticipated in consequence of act voluntarily 
done is accidental death, but where caused by act not des'gned and not 
intentionally done it is death by accidental means. Olinsky v. Railway 
Mail Ass’n (Cal.) ° 

Where surgeon in closing incision after ‘operation punctured artery with 
needle owing to fact that artery was not where it sholud be in normal 
persons and blood clot formed resulting in necessity for amputation of 
leg, injury was held to have been effected through “external, violent, 
and accidental means.” Aitna Life Ins. Co, v. Brand (N. Y. C, A.) .. 

To recover on policy insuring against accidental injuries it must be shown 
not only that death was accidental result, but that cause iself was ex- 
ternal, violent and accidental. Tuttle v. Pacific Mut. Life Ins. Co 
(Mont.) ..... eoece 

Suicide statute is ‘inapplicable to” accident policies where insured committed 
suicide white sane. Trembley v. Fidelity & Cas. Co. of N. Y. (Mo.) .. 

Accident policy, held not to include injury to insured from explosion of 
shell fired by enemy in battle. Martin v. People’s om Life Ins. Co. 
of Jonesboro. (Ark:) CoCo cececrerececeeeereeeereceeseescecese 

Death from blood poisoning caused by ‘infection from pulled “tooth was not 
“accidental” and complaint, alleging such facts, was demurrable. Ram- 
sey v. Fidelity & Casualty Co. (Tenn.) ... ° ite ctsereveens 


$ 464. INTENTIONAL INJURIES. 


Exemption proviso as to disability held not applicable to 3 of death 
loss. Kascoutas v. Fed. Life Ins. Co. (Towa) eee 


§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 


Provision exempting insurer from liability in case insured committed suicide 
while insane is inoperative. Gates v. Travelers Ins. Co. (Mo.) ...... 

If insured met death by intentional suicide while sane, no recovery should 
be had under policy insuring against accidental death. Rollins v. Busi- 
ness Men’s Acc. Ass’n of America (MO.)....csscccsccccccccccevccccecven 

Where policy is deemed an old-line, instead of assessment, policy, insurer 
is bound by statute declaring that suicide shall not be defense. —— 
Where insured, while sane, commits suicide, death is not accidental 
within meaning of policy Where policy excepted suicide, sane or 
or insane, held suicide while insane is no defense. Andrus v. Business 
See 200: Ban OF Amel, GA). 6 cnc cccsecccccncescnessecsevnesqeece 
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§ 466 SUICIDE OR SELF INFLICTED INJURY OR DEATH. 


Where policy governed by California laws insured against loss from acci- 
dental injuries death was not caused by accident “independently of all 
other causes” where cancerous growth was involved and but for such 
growth injury would not have occurred. Campbell v. Aitna Life Ins. 
Co. of Hartford, Conn. (Mo.) .... 


§ 467 LIMITATIONS AS TO TIME OF DEATH OR DISABILITY 
CAUSED BY ACCIDENT. 


While it appeared that insured hurt knee while jumping from room in 
burning hotel in January, that he was a locomotive engineer and con- 
tinued to run engine several weeks and then consulted doctor, who told 
him to go home and stay until knee got well, injury was not “immedi- 
ately and totally disabling. Masonic Protective Ass’n v. Farrar. (Ind.) 


§ 494. PARTIAL LOSS IN GENERAL. 


Measure of damages for partial destruction by lightning should be difference 
between fair cash value before damage and afterward. Scism v, Home 
Ins. Co. of N. Y. (Mo.) 


XIII. Extent of Loss and Liability of Insurer. 
(B) INSURANCE OF PROPERTY AND TITLES. 
§ 498. VALUD OF PROPERTY DESTROYED. 


$ 5600 VALUED POLICIES. 


Valued policy on goode in storage not subject to fluctuation in value, lim- 
ited recovery. Scott v. Amer. Ins. Co. (MO.)......ccececceececneeees 
Under circumstances as stated, held that judgment be affirmed. Horswill 

v. ‘North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) 


$ 503. AMOUNT OF INTEREST OF INSURED. 


Under policy undertaking to protect dealer’s equity in automobiles sold un- 
der conditional contract and embezzled by conditional vendees, insured 


was entitled, on conversion of car by vendee, to recover unpaid install- 
ments, plus interest thereon, where terms of conditional contract of sale 
provided for payment of interest on all deferred payments from date 
of contract. Buxton v. International Indemnity Co. (Calif.) ... 


§ 604 EFFECT OF OTHER INSURANCE. 


Coinsurance clause held unauthorized by and inconsistent with new stand- 
ard form policy. Durham v. Stuyvesant Ins. Co. of City of N. Y. (N. Y.) 


$ 606. EXPENDITURES. 


Where policy provided that any act of assured in recvering, saving, and 
preserving property should be considered as done for benefit of all con- 
cerned, and all reasonable expenses should constitute a claim, etc., in- 
sured may recover expenses of attempting to recover stolen were 
Buxton v. International Indemnity Co. (Calif.) .. 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 612 LIABILITIES INCURRED FOR INJURIES TO PERSONS OR 
PROPERTY. 


Where contract permitted but did not require indemnitor to defend suit, 
its refusal to defend suit for stated reason that it was not liable for re 
covery therein, is not waiver of right to question indemnitee’s liability 
and reasonableness of settlement made by him—compromise judgment 
in such action entered by consent of indemnitee is not presumptive evi- 
dence against indemnitor either as to fact, Hability or reasonableness 
of settlement—indemnitee is not bound to wait until judgment is ren- 
dered against him but can recover by showing he was legally liable and 
that amount of settlement was reasonable. Brinkman v. Western Auto- 
mobile Indemnity Ass’n, (Mo.) CLCHCESCCREK OH ORHE 


§ 613. EXPENDITURES. 


Where liability insurer had opportunity to defend injured person’s suit 
against insured but refused to participate, in breach of its contract, it 
cannot challenge insured’s conduct of defense in absence of fraud to 
prevent insured from recovering expenses of defense and appeal. 
Frankfort Marine, Acc. & Plate Glass Ins. Co. v. Lafayette Tel. Co. 


§ 614 DAMAGES INCURRED OR PAID. 

Liability under policy insuring against loss from liability for personal in- 
juries does not depend on collectibility of judgment against insured or 
its financial condition. Employers’ Liability Assur. Corporation, Ltd., 


v. International Milk Products Co. (N. Y.)...cccceccecceccecccscccceese B19 
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Where casualty policy excepted liability until final judgment had been 
rendered in suit against insured and loss had been paid, held that such 
provision is valid———-where insured gave notes to judgment creditors 
who accepted them as payment held that such payments accomplished 
purpose of contract provision and amounted to substantial compliance 
with insurance contract, Kansas Free Fair Ass’n v. Georgia Casualty 
Co. (Kan.) 

Partner can recover only amount of loss he was compelled to contribute to 
firm where judgment against partnership for damages caused by part- 
ner’s automobile while being used for firm was paid by partnership. 
Steinfield v. Mass. Bonding & Ins. Co, (N. H.) 


§ 614%. 


Where company, insuring employer against loss or damage on account of 
injuries sustained by employees, improperly conducts defense of suit 
against employer, so that judgment is obtained against employer, in- 
surance company is liable to employer for damages thus occasioned 
violation of statute is not available to insurer sued for improperly de- 
fending action against insured —~- employer is not guilty of contri- 
butory negligence where he employed attorney to assist in defense who 
had no contro! over litigation, and who only did things he was required 
to do. Anderson v. Southern Surety Co. (Kan.) 

Defendant liability insurer was under duty to p aintiff railroad company to 
defend action for personal injuries against railroad with single eye to 
railroad’s interests, apart from defendant insurer’s thought of liability 
on policy issued to plaintiff railroad’s contractor, codefendant to action— 
Where, in suit against railroad and contractor, defended by liability in- 
surer which had issued policies both to railroad and its contractor, in- 
surer, with eye to its liability on contractor’s policy, removed him from 
court, with result that judgment ran against railroad alone, railroad is 
entitled to recover from insurer on account of having judgment run 
against contractor as well as against it — where casualty insurance com- 
pany, to protect itself from liability, assumes defense of action to exclu- 
sion of record defendant, it 1s held to strict rule in good faith in con- 
ducting defense. N. Y. Consolidated R. Co. v. Mass. Bonding & Ins. 
Co. (N. Y.) 


(D) LIFE INSURANCE, 


§ 615. AMOUNTS PAYABLE ON DEATH. 


Where provision exempted from Hability for death or disablement in naval 
or miiitary service in time of war, except for net reserve of policy, and 
where insured died of pneumonia in hospital in this country while in 
army, during war, he was engaged in military service and died when in 
such service, within policy. Reid v. American Nat. Assur. Co. (Mo.) . 

Limitation of recovery in case of suicide to amount of premiums paid, held 
not prohibited by statute. Western & Southern Life Ins. Co v. Horn 
(Ohio) 

Amount payable unde: policy held validly reduced by specific provision in 
case of suicide. Ill. Bankers’ Life Ass’n v. Floyd (Tex.) 


(E) ACCIDENT AND HEALTH INSURANCE, 


§ 625. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF 
PHYSICTAN. 


Where policy required insured to remain continuously within house under 
treatment of physician, fact that he took air and exercise under treat- 
ment of physician will not preclude recovery but he cannot recover if 
disease was one which required him to remain outside house. Inter- 
State Business Men's Acc. Ass’n v. Sanderson (Ark.).. 


$§ 627. PARTICULAR INJURIES SPECIFIED IN POLICY. 


Plaintiff insured against loss of foot by severance at or above ankle could 
recover where amputation left part with diminished function. Jones v. 
Continental Casualty Co. (Iowa) 


$629. DEATH FROM ACCIDENT. 


Under combined policy, issued to plaintiff as assured and wife as beneficiary 

: and insuring beneficiary in initial principal sum against injuries while 
riding as passenger, held that assured for accidental death of wife while 
passenger, could recover only initial principal sum, not double aneee- 
nity. Chicago Bonding & Ins. Co. v. Pulliam (Ky.)....... 

When caboose attached to train carrying live stock is used for ‘purpose of 
carrying train crew and care takers it is held not passenger car though 
few passengers were permitted to ride upon it. Zantow v. Old Line 
Ace. Ins. Co. (Ne#b.) 


§ 630. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 


Clause limiting recovery for death intentionally caused by insured or another 
limits recovery for death from shot by robber. Hessler v. Federal Cas- 
eae Ge. of Detrelt, Wie. Gea devcccccccccvcccncesescovses 


(36) 
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Policy limiting recovery for death by “asphyxiation by any kind of gas” not 
ambiguous and defendant should have been allowed to produce evidence 
to show that death was caused by gases produced by burning building 
in which he was sleeping. Harrington v. Interstate Business Men’s Acc. 
Ass’n of Des Moines, Iowa (Mich.) 

Only recovery on one ticket policy could be had by passenger though he 
had purchased two which overlapped at time of injury—insurer engaged 
in selling such policies wag not estopped by custom of selling more than 
one policy to traveler from setting up as defense clause limiting liabilty 
to amount specified in one of them, unless conduct of insured in taking 
out more than one policy was in some manner influenced thereby. Wil- 
gon v. Travelers’ Ins. Co. (Cal.) 


§ 631. CLASSIFICATION OF RISK. 


Where there was evidence to show that insured when killed was acting within 
line of occupation stated in policy, it was error to direct verdict for 
smaller amount provided for more hazardous occupations, Smith v. 
Massachusetts Bonding & Ins. Co. (N. C.) 

Insured, foreman and supervisor, did not change occupation by cutting elec- 
tric wire to instruct his men how to perform work—such act did not 
require reduction of indemnity where within line of insured’s employ- 
ment as foreman—such insured was acting directly in line of employ- 
ment when cutting wire to instruct men. Smith v. Massachusetts Bond- 
ing & Ins. Co. (N. C.) 

Where policy holder in application warranted his occupation as “advertising” 
and “soliciting and office work” and was classed as preferred risk, pro- 
visions as to army service together with warranties were binding upon 
insured and became part of contract—where classifications included army 
officers in field service and insured while commissioned officer was killed 
in battle benefits were recoverable only under extra hazardous classifi- 
cation Gillies v. Preferred Acc. Ins. Co. of N. Y. (N. Yid.ceeceeeecence 

Where farmer makes trip accompanying stock in shipment which he has 
sold to another party, held that such trip does not constitute change of 
occupation to more hazardous one——where such person is killed in 
wreck during shipment, while he is riding where other passengers are 
allowed as regular paid fare, held he was not performing any act or 
thing pertaining to more hazardous occupation. Zantow v. Old Line 
Ace. Ins. Co, i ee 


XIV. Notice and Proof of Loss. 


§ 635. NECESSITY OF NOTICE 


Beneficiary must, where convinced that injured was dead as result of acci- 
dent but did not know manner of death, give notice. Tuttle v. Pacific 
Mut, Life Ins. Co. (MOnt.)..ccccrccccccccccccsccsces . 


§ 638. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR 
MADE. 


Notice by policy holder to soliciting agent and collector of dues for com- 
pany, informing him of loss, does not constitute notice to company, es- 
pecially when such agent did not notify company. WBikelberger v. In- 
surance Co. of North America (Kan.) 

Oral notice to agent of insured is not compliance as provision required im- 
mediate written notice of accident to insurer at home office. Tuttle v. 
Pacific Mut. Life Ins. Co. 

Policy insuring against theft from residence held satisfied by notice of theft 
to insurer’s nearest agent. Miller v. New Amsterdam Casualty Co. 


$ 639. TIME FOR NOTICE AND PROOF. 
(1) In genearl. 

Under bond requiring claim to be presented within six months after date 
of surety’s liability, claim was requird to be presented within six months 
after termination of insurance by expiration of time for which premium 
was » First National Bank of East Islip v. National re Co. 
(N. Y.) 

(5). Effect of failure or delay. 


In absence of stipulation to that effect, failure promptly to give notice and 
make proof of loss held not to invalidate policy or work forfeiture. 
National Union Fire Ins. Co. of Pittsburg v. Cone, 


(6) Excuses for failure or delay. 


Where it was believed that because of failure to return to camp insured 
had met death in mountains, claimant must give written notice of ac- 
eident as required by policy though waiting for proof of such death 
Tuttle v. Pacific Mut. Life Ins. Co. (Mont.) 
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That physicians who attended injured person attributed condition to dis- 
ease and not to accident, does not excuse failure to give company notice 
of accident as soon as reasonably possible as required by policy. Hefner 
v. Fidelity & Casualty Co. of N. Y. (TOx.)..ccccccocsccccccccccces 


§ 6564 





ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR 
DEFECTS AND OBJECTIONS. 


§ 656 —— POWERS OF OFFICERS OR AGENTS. 
(1) In general. 


Provision that no waiver should be valid unless signed by specified officers 
is information to insured’s beneficiary that provisions cannot be waived 
by agent. Tuttle v. Pacific Mut. Life Ins. Co. (Mont.) 


§ 668 —— IMPLIED WAIVER IN GENERAL. 
(1, Acts and conduct in general. 


Where. after fire, defendant insurer and insured, together with only other 
insurer, entered into nonwaiver agreement for investigation of fire, under 
which origin and loss were investigated, clause requiring proof of loss 
was waived. German-American Ins. Co. v. Shepherd. (Ill.) ......se0: 

Where property was situated in Missouri and insured lived in California, 
company by course of dealing with insured’s father and attorney in 
Missouri held to have waived stipulation that insured personally sign 
proofs of loss. Scott v. American Ins. Co. (Mo.)... 


(2). Statements and acts of officers and agents. 


Statement of agent after loss that he would attend to giving natice, fol- 
lowed by appearance of adjuster who gave instructions, held waiver of 
provision requiring preliminary proof of loss within 60 days, Ramirez 
v. United Firemen’s Ins. Co. of Philadelphia (Cal.)...... Cocercccccoce 

Held that where company seeks to cancel policy by giving five days’ notice, 
return or tender of unearned portion of premium is condition precedent 
to cancellation——draft drawn by company on itself is not sufficient pay- 
ment or tender in absence of anything to show that insured waived 
right to require return or tender of unearned premium. Firat Nat. 
Fire Ins. Co of the United States v. Burnett (Fila.)...... 


(4). Failure to furnish blanks. 


Under circumstances as stated, held that judgment be affirmed. Horswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) 


§ 559. ——- DENIAL OF LIABILITY. 
(1). Insurance of property. 


Where insured notified insurer in writing of loss or disappearance of auto- 
mobile, insurer waived proof of loss by denying liability on ground that 
policy did not cover embezzlement or wrongful conversion. Buxton v. 
International Indemnity Co. (Calif.)..........06- b.+o.0nH00 0000608 3006088 

Denial of liability waives right to proof of loss. Silence of company after 
notification of loss held to warrant inference that liability was denied, 

and waived proof of loss requirement. Ward v. Pacific Fire Ins. Ca 
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(2). Life and accident insurance, 


Where insurer refused to make further weekly payments on ground that 
insured was no longer disabled, insurer thereby waived provisions re- 
quiring insured thereafter to furnish weekly physician’s certificate 
called for by policy. Redd v. National Life & Accident Ins. Co. (Mo.),. 

Where insurer denied liability beyond amount pleaded, proof of death was 
not required. Iil. Bankers’ Life Ass’n v. Floyd (TeX.).......eseeeeee ee 

Letters from home office of insurer stating it was not liable because mode 
of death could not be shown and denying liability on further ground 
that notice requirements were not made cannot be deemed waiver of 
policy provisions, letters expressly stating that no waiver was intended. 
Tuttle v. Pacific Mut. Life Ina. Co. (Mont.)....c.cccesseeescceses 

Refusal to pay death claim after receipt of proofs on ground that “the ‘lose 
is not covered by the policy” held not acceptance of proofs as sufficient 

nor waiver of any defense might be made under policy. Becker v. In- 

terstate Business Men’s Acc.Ass’n of Des Moines, Iowa. (U. 8.) 





XV. Adjustment of Loss. 


§ 674. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1) Form requisites and validity or award in general. 
Where contract for appraisement required estimation by items and in detail, 
appraisement merely stating total values does not conform to agreement, 
though Inventory of insured was checked off by appraisers, and amount 


of logs fixed thereby is not binding on insured. Security Printing Co 
v. Westchester Fire Ins Co of New York City (M0O.).......seeee0- 


(38) 
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(5). Effect of award in general. 


Submission under policy and contract to appraisers and umpire to appraise 
loss is not arbitration and award either under statutes or common law 
and, if valid and binding merely fixed amount of loss or damage Se- 
curity Printing Co. v. Westchester Fire Ins. Co. of New York City (Mo.). 


§ &79. SETTLEMENT BETWEEN PARTIES, 


After exact amount of loss hag been definitely determined by insured and 
insurer carrying entire risk, partial payment, receipt by insured in full 
satisfaction of loss, and claim asserted by insurer, without foundation 
in fact, law or equity that other insurance covering proportion of loss 
was in force when fire occurred, do not constitute consideration for 
compromise and settlement, or for accord and satisfaction, or require 
insured to refund or tender back partial payment as condition of re- 
covering balance of loss. Johnson v. St. Paul Fire & Marine Ins. Co. 
(Neb.) 


seer sees 


XVI. Right to Proceeds. 


§ 681. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST 
INSURED. 

Where mortgagor defaults and property is sold under foreclosure and dur- 
ing redemption period it is destroyed by fire, held that purchaser at 
foreclosure sale cannot maintain action to recover insurance and had no 
claim to proceeds on theory of assignments or subrogation. Stockton 
Nat. Bank v. Home Ins. Co. of New York (Kam.)....cccccssscescecseces 

Mortgagee to whom mortgagor also owed money on open account required 
mortgagor’s consent to impute payment of insurance on mortgaged prem- 


ises to less burdensome of two debts American Brewing Co. v. Artigues 
(la) . 
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§ 682. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROP- 
ERTY INSURED. 


Under policy insuring goods held in trust or on commission, or sold but not 
removed, issued to warehouseman, true owner may sue and recover his 
interest. Lewis v. Home Ins. Co. (N. Y.). 


eee mmm e ewer teeters eseseeeee 


$683 LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REP- 


RESENTATIVES, OR ESTATE 
(1). In general. 


In absence of contract exemption, policy is payable to insured’sg estate where 
no beneficiary is named in policy, though insured came to death through 
assassination. Kascoutas v. Fed. Life Ins. Co. . 


(2) Policy payble to relative or person equitably entitled 


Payment under facility of payment clause before appointment of adminis- 
trator, did not change contract nor deprive administrator of right to 
money. Caveny v. Healey. (N. J.) eeececccsces 

Provision that insurer might make payment to any blood relative or connec- 
tion by marriage or others, being for protection of company only and 
for facilitating payment, insurer cannot by electing to pay one of such 
persons, invest that person with absolute ownership of moneys paid 
Where insurer made payment to decedent’s sisters under such provision, 
court could not decree that title to such payment is in payee merely 
because she paid premiums. In re Reilly’s Estate (N. Y.) 

Held that payment to daughter of deceased, after demand by executor, and 
before suit, upon production of policy and proof in accordance with 
clause, is complete bar to company from further lNability under policy 


at suit of executor of — ae v. Prudential Ina Co. of 
America (N. J.) ...-. 


Under industrial life polic 
such company may make payment to others than representative of in- 
sured, policy does not require such payment, and no action can be main- 
tained on it, except by representative of estate; but, when company in good 
faith elects to make such payment to others than representative, pay- 
ment will be defense against representative’s subsequent claim—prom- 
ise of industrial insurer entitles wife to proceeds of policy on husband’s 


life, on which she paid premiums. Tarasowski v. Prudential Ins. Co. 
of America (N. Y.) 


§ 684. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. ——— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 


Joint policy, amount payable to survivor, is enforced only in accordance with 
terms, and where one disqualifies himself by murder of other, right of 
action is not vested in personal representative of deceased. Spicer v. 
New York Life Ins. Co. (U. 8.) 


eeee 


(39) 
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§ 65686. VESTED INTEREST OF BENEFICIARY. 


Policy taken out by husband for benefit of wife vests interest in her of 
which she cannot be divested without her consent. Howard v, John 
Hancock Mut. Life Ins. Co, (N. Y.) e@ss 

Insured and insurer cannot impair rights of eens by subsequent con- 
tract Brown v. life Ins Co of Va. (S osene 

Rights of beneficiary become vested as soon as contract is made——benefi- 
cilary is entitled to rely upon policy provisions for protection of rights 
and neither insured nor insurer can waive such rights. Taff v. Smith 
(B. C.) .... ~ 


§ 687. CHANGE OF BENEFICIARY. 


Beneficiary in policy which authorizes change of beneficiary cannot, in ab- 
gence of contract depriving of such right, attack change of beneficiary 
for undue influence on part of new beneficiary. New York Life Ins. Co. 
v. Dunn (Cal.) 

Where beneficiary refused to surrender policy in her possession when insured 
desired to change beneficiary and insured sent company written notice 
of desire to change heneficiary which company refused to do without 
policy, new beneficiary had equitable right to proceeds prevailing over 
first beneficiary’s lega! title. Taff v. Smith (S. C.) 

Beneficiary of policy providing against any term or condition being varied, 
except by written agreement of officer, cannot be changed by notica 
Lewis v. Reed. (Calif.) 


§ 589. DEATH OF BENEFICIARY. 


Insurance on predeceased husband’s life, payable to testatrix, goes to her 
sons. Stenneck v. Kolb. (N. J.) 


§ 590 RIGHTS OF CREDITORS. 
Under statute exempting from debts of insured, proceeds of life policy to 
certain amount whether payable to estate or others, and which includes 


surrender value, trustee of bankrupt takes no interest in policy. In re 
Brinson. (U. 8.) ; 


§ 691%. INDEMNITY INSURANCE. 
Statute providing that bus owner shall file policy with city official, does not 


authorize court to marshal such funds for division between parties 
sajered. Turk V. Goldberg. (N.. J.) cvvcccccececccses 


§ 693 ASSIGNEE OF POLICY BEFORE LOSS. 
(1). In general. 


Assignee of land contract held entitled to proceeds of insurance paid for by 
assignee. Craig v. Crossman (Mich.) CUESHOCO RUNS CShONSS ED ROEES 


§ 698. INTEREST ON AMOUNT OF LOSS. 


Where policy provides that loss shall not be payable until 60 days after 
proof of loss has been furnished, interest on amount due does not run 
prior to said time. Nat’l Union Fire Ins. Co. of Pittsburg v. Cone 
(Fla.) ..+.. 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 601 RECOVERY OF PAYMENT. 


Money paid on innocent misstatement of other party that it was total insur- 
ance, was recoverable, but recovery is limited to so much as plaintiff 
would have been entitled to withhold—right to recover from owner of 
property part of money paid on policy issued to such owner, loss payable 
to motgagee is not affected by payment having been made to mort- 
gagee. Home Ins. Co. v. Murphy (N. Y.) a 


$ 602. DAMAGES FOR REFUSAL OF PAYMENT. 


Company is not liable for attorney fees and penalties for vexatious delay 
where there was question of law which had been and was at time mooted 
question in that state. Rollins v. Business Men’s Acc. Ass’n of America 
CMO.) na seeeee cece epesesere 

Complaint alleging damages from malicious delay in settlement and payment 
of insurance held to state action for breach of contract, not in tort, dam- 
ages to insured’s business and good will held not natural and oe 
Independent Grocery Co. v Sun Ins. Co. (Minn.) 

Statute as to vexatious delay does not apply to indemnity insurers. 

Ace. & Guar... Corp. Ltd. of London Eng, v. Northern Tex. Traction Co. 


@ 608. RELEASE OR DISCHARGE FROM LIABILITY. 


If landlord was not Hable for injury to goods by bursting of sprinkler sys- 
tem, there could be no release of landlord which would impair right of 
tenant’s insurer to subrogation. Franklin Fire Ins. Co. of Philadelphia v. 
Weinberg. (N. Y.) ° cccceeseessceseooes 
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Company cannot avoid penalty for vexatious refusal to pay on claim where 
in doubt whether plaintiff alone was entitled to money where it did not 
send blanks as required, or manifest willingness to pay estate of former 
owner to whor. policy was originglly payable. Todd v. Security Ins. 
Co. of New Haven, Conn, (MO.)...ccscscccees 


§ 605. SUBROGATION OF INSURER, 


§ 606 —— ON PAYMENT OF LOSS IN GENRAL 
(1). In general, 


Where third party causes loss, company is entitled to subrogation to rights 
of insured to extent that it paid loss—right of insurer to subrogation 
arises out of general principles of equity, not out of contract.—While 
company which pays loss is proportionately subrogated to insured’s right 
against third person whose negligence caused loss, insurer must work 
out remedy through insured. Lumbermen’s Mut. Ins. Co. v. Southern 
RY Ce, (MH. Cr) ccccvccescccocccccccscnscccesescsesess eoccdgcccccecee 

Payment of liability of another by one who is under no legal or ‘moral obli- 
gation to pay, does not entitle volunteer to subrogation in absence of 
agreement. Scandinavian Mut. Ins. Co. v. Chicago B. & Q. R. Co. 
CHORD wccvcvicencs Seccdbneendebnsuns 

Insurer of goods accidentally destroyed is subrogated to rights of assured to 
recover to extent to which insurer has been compelled to pay. Hartford 
Fire ine Ca v:. Triplett.: (Temi) .cccccs Cheedeedetenccoenancegeuseete ee 


(5). Subrogation under guaranty and indemnity policies. 


Insurer’s right of subrogation under terms of indemnity policy against third 
person, responsible for injury, is rot dependent on payment of judg- 
ment by insured from own funds, and where insurer paid judgment, it 
was entited to subrogation irrespective of insured’s solvency. Employers’ 
Liability Assur. Corporation, Ltd., v. International Milk Products Co 
CH. FieP ciwvwevecewedeccuccdéeccceveceseseedentesetetse eats svevaseaused 

Partner can recover only amount of loss he was compelled to contribute to 
firm where: judgment against partnership for damages caused by part- 
ner’s automobile while being used for firm was paid by partnership. 
Steinfield v. Mass. Bonding & Ins. Co, (N. H.) .....ceeeccccccccceveces 

Company which paid lability of partner for his contribution to damages 
caused by automobile while being driven by another in firm business is 
subrogated to partner’s right to recover against driver of automobile. 
Steinfield v. Mass. Bonding & Ins. Co. (N. H.) 


XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(3). Submission to appraisal and arbitration. 


Arbitration clause in standard policy does not apply where company disputes 
liability, but only where there is dispute solely as to amount of loss or 
damage. Maimes v. Automobile Ins. Co of Hartford, Conn. (N. Y.) . 

Where proof of loss is filed, failure to submit to appraisal of loss is no de- 
fense in case of insurer’s membership in tariff association. Pheonix As- 
sur. Co. Ltd. v. Blumberg Shoe Co. (Ala.) 


§ 613. 
Suit upon policy was demand. First Nat. Bank of Beeville, Tex., v.. Se- 

curity Mut. Life Ins. Co. of Binghamton, N. Y. (Mo)......... . 
§ 614. DEFENSES. 


§ 615. IN GENERAL. 


Insurer, which neither in answer nor at trial offered to return insured pre- 
mium paid, held not entitled to interpose defense of fraudulent repre- 
sentations in procuring it. Drucker v. Western Indemnity Co. of Dallas, 
TOR. (BO. wcvcccccccccccccsccrcsccececcsecesessecsccesscceestsecsececes 

Tnsurer is not required to tender back premium in order to defend on ground 
of fraud. American Ins. Co. v. Paggett (Ind.) 








§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST 
INSURED. 


In action on employers’ liability policy to recover from insurer, judgment 
against insured is admissible wherever by such judgment fact material 
to issues in suit of employer against insurer hag therein been determin- 
ed, provided insurer had notice of litigation and opportunity to conduct 
proceeding as provided in policy of indemnity, refusal by casualty com- 
pany to defend making no difference judgment against employer 
is inadmissible in action by insured against insurer. American Paper 
Products Co. v. Atutna Life Ins. Co. (Mo.) ... 


(41) 
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§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 


§ 621 —— TIME BEFORE ACTION CAN BE MAINTAINED. 

Under statute penalizing insurer belonging to tariff association, suit may 
be brought for amount of penalty fter 15 days from proof ‘of loss, al- 
though enforcement of penalty may be postponed until 60 days. 





Blumberg Shoe Co. v. Phenix Assur Co., Ltd., of London (Ala.)....... 480 

Where under policy insurer was entitled to certain time within which to 
accept or object to amount claimed, and in absence of objection, was 
deemed to have assented, and such loss became payable within 30 days 
from expiration of certain time, action instituted previous to expiration 
of 30 days was prematurely brought. Mitchell v. Merchants’ Fire Assur. 
Corp. of N. Y. (Calif.) ..... eoccccccccece ecccccccccce cocccccccescccesecs SCT 

{ 6233.—— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 

(2) Validity of provisions. 

Stipulation in contract that action theron can only be paid within 90 days 
after date of judgment for loss is invalid. Kansas Free Fair Ass’n v. 
Georgia Casualty Co. (BOM.) .coccccccccccccccccsecccccesccccceccosecs OSE 

§ 623. WAIVER OF LIMITATION. 

(4). Denial of liability. 

Suit on policy providing 60 days for insurer to make payment of loss could 
be brought at once after insurer denied Hability. Baker & Lasley v. 
Phooniz Ina Co. of Hartford (Mo).) ccccccccqeccccvcccccccccsccccccccccs SOB 

§ 624. PARTIES. 

(1) Parties viaintiff in general. 

Insured’s assignment of sum due under policy merely for collection where no 
adjustment is to be made without his consent did not preclude him 
from bringing action. Rossini v. Security Mut. Fire Ins, Co. of Chat- 
field, Minn. (Cal.) ........... Coe rcececcececcecceeeseceeveeeeeceeeeeocs . 192 

622. DECLARATION, COMPLAINT, OR PETITION, 

§ 629. —— FORM AND REQUISITES IN GENERAL. 

(1), In general. 

Although mortgagee brought action for self and insured, as interest may 
appear, action held to be by plaintiff for self alone. Burns v. Ins. Co. 
of Pa. (Mo.) ..... Ccecccccece ee eccccceseese Cor ececsecresersecccsceesece 695 

§ 631. ——SETTING FORTH OR ANNEXING POLICY AND ACCOMPANY- 

ING DOCUMENTS. 

Where declaration follows form prescribed, policy if filed therewith becomes 
part of pleading. Bowling v. Continental Ins. Co. (W. Va@.)......ee+++ 337 

Incontestability clause is pleaded when policy containing clause is made part 
of complaint. Hardy v. Phoenix Mut. Life Ins. Co, (N. Car.) ...... -- 662 

§ 634 ——— PERFORMANCE OR WAIVER OF CONDITIONS. 

(2) Conditions as to notice and proof of loss. 

Allegations of insured’s complaint on policy of public liability insurance 
held sufficient to mako complaint good against insurer’s demurrer, pre- 
senting only question of notice of accident required. Frankfort Marine, 
Acc. & Plate Glass Ins. Co, v. Lafayette Tel. Co. (Imd.)......ceeeeesees 522 

& 635. ——— LOSS AND CAUSE THEREOF. 

Petition which alleged injury from which death occurred ten days later, 
without alleging that disability was immediate or continuous after in- 
jury and without alleging that it resulted exclusively from injury does 
not entitle insured to benefits for immediate and continuous disability re- 
sulting from accidental injuries. Feitel v. aw & Casualty _ of 
MH. Ze Cie)  covcccedocccececcovees pepece eed eektensceves.uess eseee 216 

In action on theft policy, allegation as to embezzlement ‘was sufficient. * Bux- 
ton v. International Indemnity Co. (Calif.) .....ccceccecceccsesees 614 

Petition to recover for total loss of automobile, necessarily alleged value of 
property at time of injury by reason of statutes. Wolff v. Hartford Fire 
Em. CO. (BO.) ccccocccsccces e eccvece Codecs cecdeccsccs ebenscesrceenes 605 

§ 640. PLEA, ANSWER OR AFFIDAVIT OF DEFENSE. 

(1) In general. 

In absence of averment in plea that insured accepted company’s draft, aun 
on itself or did any act to show waiver to right to require return of 
unearned premium demurrer to plea was properly sustained. First 
Nat. Fire Ins. Co. of the United States v. Burnett (Fla.)........+..++- 167 
(2). Avoidance and forfeiture. 

Answer, alleging fraudulent concealment of fact material to risk, must show 
that ordinary man would have known it to be material. Hartford Fire 
ina. Oo Vi: Got@en,- -€EP.)- wcccoccsescveccse Poceccvccccesceccccccesccoces O86 
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(3). Loss and cause thereof. 


Allegation that insured “died by own hand” held sufficient allegation of 
suicide——«where !t appears that insured committed suicide shortly after 
issuance of policy, answer deny:ng liability except for repayment of 
premiums received, with tender of such amount, held good on general 
demurrer. Ill. Bankers’ Life Ass’n v. Floyd (TeX.) ...eseeceeeeeeeeee 


(4). Notice and proofs of loss. 


Where insurer has not pleaded failure to give notice of death, it will be 
presumed that such notice was given. Ill. Bankers’ Life Ass’n v. Floyd 
CTO.) ccccccccccdseetcccccctcvcsesestsesescece Cevetivvedseeew ells doneee 


§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(2) Estoppel and waiver. 


Reply averring that defendant insurer, through agent, waived provision set 
forth, hefd sufficient as against beneficiary. Ohio Farmers’ Ins. Co. v. 
DODGM. CEMG) ccccccccccsesscccsecesccccsteseves pesvedccncseadncsesaseee 


§ 645. —ISSUES, PROOFS, AND VARIANCE. 
(2). Matters to bo proved. 


Where company denied allegations of plaintiff’s petition that proofs of death 
of insured were furnished, burden was upon plaintiff to establish such al- 
legaiions. Volunteer State Life Ins. Co. v. McGinnis. (Ga.) .......+..06 


(3). Evidence adimissible under pleadings. 


Where defendant’s answer alleged agreement for appraisement and set out 
report of appraisers, plaintiff can attack report for failure to conform 
to agreement under reply which was general denial though he would 
have to plead fraud specially. _— Printing Co. v. Westchester Fire 
Ins. Co. of New York City (MO0.)...cccccscccccccccs Ssecbes 

Where defense was fraudulent statement “to examiner that insurea. “aia not 
have disease, question as to opinion of examiner as to whether risk 
would have been insurable had insured answered affirmatively questions 
including other diseases, immaterial to issues, calling for immaterial 
evidence and objection thereto, was properly sustained. Bohen v. North 
American Life Ins. Co. of Chicago. (Towa) .....csccccssecccccecvses ° 

It is not necessary to plead waiver of policy requirements in order to show 
and rely thereon. Scott v. Amer, Ins, CO. (MO.) ..cccssecccscescccsee’ 

Testimony tending to prove waiver by company of compliance by plaintife 
with requirements as to furnishing proofs of death was not admissible to 
show: that proofs had been furnished as alleged in plaintiff’s petition 
where company also sets up as affirmative defense plaintiff’s failure to 
furnish proofs of death as requiired, plaintiff may meet such defense by 
showing company’s waiver of such requirement. Volunteer State Life 
ine: Co. Vv. MeGinnis. (GO.) ..ccccccccccvvccevcoceseess ovewccsesseueeee’s 

(5) Variance. 

Policy held not inadmissible for variance between names of persons signing 
original policy and copy attached to declaration when court was unable 
to distinguish whether they were the same or not and when company’s 
agent identified policy as one signed by him and delivered to or 
Nat’l Union Fire Ins. Co. of Pittsburg v. Cone, (Fla.) ......55.+++- ° 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 


Burden was on plaintiff to prove right to recover Southern Mut. Life Ins. 
Go. GC BOGe. CRP) ccdcscescvnncecesnspessccsncvccesebeveceeseuncaveds 
Tn action on assigned policies insuring growing crops from. hail, drought, etc. 
except fire or flood, if defendant puts in issue allegations of complaint, 
whether loss is alleged to be total or partial, plaintiff must establish by 
evidence certain matters specified. Carter v. Bankers’ Ins. Co. (Mont.) 





(2) Avoidance and forfeiture—Insurance of property. 


Burden is on insured to show fraud a!leged by him in issuing and dating pol- 
icy as of later date than application contrary to agent’s representations. 
Inter-State Business Men’s Ass’n v. Nichole. (Ark.) ......ceeeeeeees 

Burden is on insurer to show that change in occupancy increased hazard; 
evidence held to sustain burden of showing that change of occupancy 
increased hazard. First Nat. Fire Ins. Co. of the United States v. Bur- 
mett (FI@.) ccccccccccces ee eccnccese Cobecersccecsenecsbceseeeeed ebececes 


(3). Life and accident insuranee. 


Presumption of innocence of crime and fraud, casts upon insurer burden of 
proving allegation that insured’s representation as to income was un- 
true. Everett v. Standard Acc. Ins, Co, (Cal.) ...ccccccccnccccvccees Lee 

Law presumes that deceased did not commit either bigamy or perjury when 
he secured license to marry plaintiff and that he did not commit fraud 
when he procured policy and burden was on insurer to overcome, this 
presumption. Everett v. Standard Acc. Ins, Co. (Cal.) .....meecscecece 
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Where defendant claimed insured had made false answer in application 
regarding prior rejection, date of application being important, burden 
was on insurer to sustain claim as to date of application which Was lost. 
Agpereeee Met. Ths, Co. V. MAPO. CBOE) o cvseivcccvsccssescesessvccese 

When it is sought to defeat recovery on policy on ground of cancelment of 
matterial facts by insured, it is incumbent on insurer to prove represent- 
ations were made knowingly and with fraudulent intent, were material 
=. risk, and relied on by insurer. Fox v. Scandinavian Mut, Aid. Ass’n. 
CHORD.)  ccccnce De rbess weaned sendeecees Oo Oda CRESSSUHESDSD OSCR OURS ORK EES 


(5). Estoppel and waiver as to avoidance or forfeiture. 


Plaintiff pleading reinstatement assumes burden of establishing waiver of 
forfeiture. Nelson v, Mutual Life Ins, Co. of N. Y. (Mont.) .......... 


‘6). Risk and cause of loss in general. 


Under provision against liability for loss caused by explosion, burden is on 
insurer to show that damages claimed fall within exception. New ona 
eee ree. Se. TERE. os ccdic recive covedscevenvecsss ee eae 

Burden is on beneficiary to produce evidence tending to show insured’s ‘death 
was the result of accident. Atherton v. Railway Mail Ass’n (Mo.) ... 

Beneficiary seeking recovery has burden of showing that insured’s death 
was result of accident and occurred within 90 days specified in policy 
where insured met death in mountains while hunting and body was 
not found until long thereafter when it was impossible to determine 
cause of death, mere proof of death will not support recovery on pol- 
icy insuring against death from accidental means although there was 
no presumption of suicide. Tuttle v. Pacific Mut. Life Ins. Co. (Mont.) 

Under tornado policy expressly excepting losses from specified causes, burden 
was on insured to show that loss was not among those excepted. Coyle 
V, ee SR Cg, SA, CR Dv cece descr cccnentscdwewsccsatscdeoscerers 

Where accident policy was governed by laws of California, beneficiary has 
burden of proving death was result of accident independent of other 





causes. Campbell v. A®tna Life Ins. Co, of Hartford, Conn. (Mo.) 
(7) Suicide. 
Burden of proof as to defense of suicide is on insurer. Green v. Missouri 
Biate. TAlO Ins. CO. (TORRE) 2 ccccrvcccvevccccccveceseccesoccosccesceess 


Where suicide is relied on, insurer has burden of proving that it was in- 
tentional, not accidental. Andrus v. Business Men’s Acc. Ass’n of Amer. 
(BE@.) cvcccccs LOO Ooee ere Deeseeeen esse ceeeseserosenececerererrereseseees 


(10). Arbitration and appraisal. 

Insurer relying on appraisal to fix amount of loss made under agreement 
subsequent to damage must prove that appraisement was made in sub- 
stantial compliance with terms of agreement. Security Printing Co. v. 
Westchester Fire Ins. Co. of New York City. (Mo.) ...... cecccccceses 


$647. ADMISSIBILITY OF EVIDENCE. 


§ 654%. ——- PAYMENT OF PREMIUM. 

Where policy provided that premium note should be deposited with com- 
pany and applied on premium, evidence by agent that he immediately en- 
trusted such notes to company was admissible. O’Donnell v. Kansas 
ely SHS TRB. CO. CREC.) ccciccrccccvsacesceses Pe seteeb waka ws see> 


§ 653. INTEREST OR TITLE OF INSURED. 

Written statements of plaintiff's counsel, tending to show that insured goods 
had been sold, held improperly excluded. Hartford Fire Ins. Co. v. — 
BORE. (TOR) cocccecccccccccvccccces eeeccccce COSCO OCR EROS SENS +O eCES CS ’ 





§ 658. —— LOSS OR DAMAGE TO PROPERTY AND CAUSE THEREOF. 


In defense of incendiarism, circumstantial evidence held admissible. Pickens 
VT, Beeweees. Beemenies TOR. CO. CIOWE) cavvccvcvcsccecccdevesvacecvcs 


§ 662. ——- NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 


(1). In general. 
Proofs of loss were admissible only to show compliance with terms of pol- 


icy. Ohio Farmers’ Ins. Co. v. Dobbs. (Ind.) .......... eccccccccccccs 
Preliminary proofs of loss are never admissible as evidence “to prove ‘Toss. 

Lauman v. Coneordia Fire Ins. Co. of Milwaukee. (Cal.) .......-..005- 
§ 664. ESTOPPEL OR WATVER. 





Where two original policies were applied for and issued at same time, they 
cannot be deemed so unrelated that past dealings with regard to waiver 
or forfeiture for nonpayment of premiums wil! be inadmissible on ques- 
.tion of intent to later waive forfeiture of either. Dunken v. A=tna Life 
Bee. Co. CHEE.) cccccccccccccecccesccccccscccccescccecccecesccececes cece 
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(4) 

Materlality of warranties was not made material to risk as matter of lia- 
bility by clause in policy—where insurer fails to exercise right to rescind 
when such breach of warranty is defense, if evidence of insured’s fraud 
is not clear and uncontradicted so that materiality of warranties is mat- 
ter of law, question of such mate riality | was for jury. Everett v. Stand- 
Ore BO TRA. CO COGR). cwoseccievesivis ° eee cocescesebes eoccccceces 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1) In general. 

Allegation of misrepresentations by ugent is not sustained by insured’s testi- 
mony that agent gave him to understand he would secure more prompt 
action by sending premium with application but that agent did not 
actually say policy would date from application. Inter-State Business 
Men’s Acc. Ass’n v. Nichols. (Ark.) .......2.- occcccesccccccceceesoses 

Possession of fire policy by vendee of property held insufficient to show as- 
signment. Grecntaner v. Connecticut Fire Ins. Co, of Hartford, Conn. 


ee. Be) ccs ctbessneecrr ar éheseneent sehenes ahve . $e ve cesacbaqeetnass 
Evidence held to show that plaintiff paid premiums and was cousin of in- 
sured. Southern Mut. Life Ins. Co. v. Perry (Ark.) ...... ecvccccevoce 


Evidence held to show that request for open statement was not revoked by 
change of beneficiaries and as in full foree on insured’s death. Mon- 


tague v, N. Western Mut. Life Ins. Co. (WiS.) .........006. * 
Evidence held sufficient to sustain finding against company of vexatious 
refusal to pay. Seott v: Ameri Inn CO. HG) ccc ivecuvesos ae . 


In action on policy insuring against injury to automobile through collision, 
held that evidence does not show automobile was being used at time 
in unlawful transportation of intoxicating liquor. Cohen v. Chicago 
Bonding & Ins. Co. (Minn.) ..ccccccccsccccess eoccccecccce 

Action to recover under policy against theft is civil action, “and (plaintiff is 
required to prove his case only by preponderance of evidence; rule being 
same as it is in civil cases generally. Buxton v. International Indemnity 
GA COANE). Kec ccbpc pectin cess teccnddccceeswésconseceueeabegeeaeeeees 

In action on policy of defendant’s husband, procured by former wife and 
made payable to her children, evidence held to show that before marriage 
to defendant insured had assigned all interest in policy to plaintiff so 
that no interest passed to defendant under will. Belden v. Belden. 
GIs GD ccbicncicevrcevcccts dt sncectsc5s succanvesns ¢6g0aetatesenteeeee hae 

Where insurer relied on notice of cancellation given to brokers employed 
by insured, evidence held to show they were ostensible agents entitled 
to accept notice of cancellation Lauman v. Concordia Fire Ins. Co. 
Of WET RURGS ECG cic cewed vcs Keececceepacexvuhpecesdenubeeaatweutees 





(2). The contract. 


Evidence held to warrant finding that it was understood that making of 
contract would not be consummated until policy should be issued and 
that until then company could refuse application in accordance with 
stipulations in receipt given. Magness v. Great Southern Life Ins. Co 
po | | eeE ee Te ree Te eR TERT eR eT Te Te Eee re re eececccecdcces 

Evidence held to show that insurer’s special agent had not ‘advanced. appli- 
cant’s first premium. Thompson v. Metropolitan Life Ins. Co. (Ga) .. 

Evidence sustains finding that company waived prepayment of premium 
when application was made and accepted. Wieland v. St. Louis County 
Farmers Mut. Fire Ine, Co, (Minn.) ..cccosesccececs dre wavene eseeens 


(3) Avoidance and forfeiture. 


Evidence held to support finding that a certain woman.was decedent’s wife. 
Bverett. v. Standard Acc. Ins: Co. (CAL) ccccccdncvdccscscesic ecccccccece 
Pvidence that insured’s son, after shooting him, went down stairs and said 
to mother that he had ‘got him” and that she replied, “I told you not 
to do that’ would have heen insufficient to show her guilty knowledge 
to prevent recovery. Standard Accident Ins. Co. v. Walker. (Va.) .... 
Evidence held sufficient to sustain finding that plaintiffs owned fee-simple 
title to property when he applied for insurance, although he subsequent- 
ly sold the property and deed was dated back to correspond with notes 
evidencing the purchase money. Farmers Mut. Fire Ins. Ass’n v. Hod- 
a (“CD avedédacesccobunk shacks hws oe eae VactseneeeVebsnntenne 
Evidence held not to sustain defendant’ s. contention that insured misrepre- 
sented in stating habits were correct and temperate. Everett v. Stand- 
One . As... Tit. CO CORD vais vudcieiecueedewccskaben enced eccereeceseus 
Burden is on insurer to show that change in occupancy increased hazard; 
evidence held to sustain burden of showing that change of occupancy 
increased hazard. First Nat. Fire Ins. Co. of the United States v. Bur- 
BORE CHI) cach cb ccevvecevcd) :t0tseecececkhs eee eanessc came eeeccesscece 
Evidence held not to demonstrate insured was over 61 at time policy was. is- 
sued, so it cannot be deemed issued in violation of statute. Andrus v. 
Business Men’s Acc. Ass’n of Amer. (M0.) ......cesceecevees seteesage 
Evidence held to show that title to hay had passed from plaintiff to another 
so that plaintiff was not entitled to recover. Jackson v. Continental Ins. 
CE CHEM) coc ccredcucdsensovcana Coececcescecceeescceseveceeenceesedee 
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Evidence held to prove that insured knowingly overstated value of goods 
destroyed. Americcan Ins. Co. v. Paggett (Ind.)......ccceerceevecsoes 679 

Held that evidence is insufficient to establish payment of delinquent pre- 
mium, and further insufficient to establish waiver of conditions of pol- 
icy regarding reinstatement. Wehsner v. Kansag — Life Ins. Co. 

CN. Di.) cocccccces CoCo COCO er ree e ree seeder eeeDeeeeeerenesseoeeecserees 663 


(4). Loss and liability of insurer in general. 


Evidence held to sustain finding that explosion occurred during fire and not 
commencement thereof. Rossini v. ow Mut. Fire Ins. Co. of Chat- 
Bold, MEINM, ICAL). con cesonercocssvcccccccescccesreveescccscvescecers - 192 

Evidence tending to show that fire was * originally caused by * gasoline ex- 
plosion and that it was possible for fire so caused to smoulder after ap- 
parently extinguished and break out later, held sufficient to warrant 
jury in filnding that insured did not intentionally burn house. Todd 
v. Security Ins. Co. of New Haven, Conn. (MO.) ......+seee0+ 279 

Evidence justified finding that third party embezzled ‘automobile with ‘intent 
to injure and defraud plaintiff. Buxton v. International Indem. Co. 


















(CANE) n.ccindcacvcrcocsercvesscesstssecne bebentekebvesckenae menenne ee 614 
Evidence held to present basis for logical inference that jewelry had been 
stolen. Miller v. New Amsterdam Casualty Co. (N. J.) ..ceeeeeeeeess 610 












(6) Life and accident insurance. 


Evidence held to warrant finding that insured was compelled by disease to 
refrain from attending to business. Inter-State Business Men’s ne 
Ase’n. Vv. Ganderson. (Ark.) ..cccccccccccces Stabe beoswn 330 

Tf one suffered accidental injury resulting in paralysis and death, “tact ot 
prior stroke of paralysis would be no defense, but fact of prior stroke 
and predisposition thereto would be significant in bearing upon whether 
there was accidental injury or not. — It could not be inferred that 
because insured was exhausted from work he suffered accidental injury 
from lifting burdens, he was accustmed to handle. Atherton v. Rail- 
way Mail Ass’n. (MO0.) .....seeee- pepe 

Kvidence held to show that disability to” insured “resulting “trom “accident 
while total within policy was not immediate. Hefner v. Fidelity & Casu- 
alty Co. of N. Y. (Tex.) ...ccesesceees Co recccenccrcccoces 617 

Fire in kitchen which resulted merely in burning some contents, extinguish- 
ed by hand extinguisher in few minutes, and that beneficiary had been 
cleaning gloves with gasoline at time of fire, held not to warrant 
inference that death was caused by burning of building Kreiss wv 
ABvne, Tide Tew. CoO. (MN. Vid coccvesccccsccscccccescveccccccccecccccse 343 

Evidence held to sustain finding that shooting of insured by robber was in- 
tentional, Hessler v. Federal Casualty Co. of Detroit, Mich. (Ind.) .. 360 

Evidence held sufficient to warrant finding that insurer had unconditionally 
extended premium note to date beyond insured’s death Roberts v. Wich- 
ita Southern Life Ins. Co. (Tex.) ..cccccccccccccccesccvcccccceccces 152 

Finding that body of one burned was that of insured and not dead body 
placed there by insured, and that death was accidental, held sustained 
by evidence.—Amounts and circumstances of policies are proper evi- 
dence as bearing on question of fraud, but importance of such evidence 
ig entirely matter for jury. Ensign v. Travelers’ Ins. Co of Hartford, 
WO GM. Fed vce esosiccvcccsessecscss ccvcccccccece oreeees eocccccccecs TAO 
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(6). —— Suicide. 


Testimony of witnesses based on hypothetical question implies facts, not evi- 
dence and also on their acquaintance with insured, held sufficient to 
sustain verdict finding that insured did not understand act of suicide or 
could not resist the impulse so that suicide clause was no defense. Fide- 
ey Beet, EAS. Fee CO Vi GOGRVER. CHEF.) cccccccccvcccececccccsvesssces 12 

Evidence held to show that insured committed suicide “while sane. Gates 

vi Travelers Ise. Co. (MO) .ccccccseces covcces 



















\7). Proof and adjustment of loss. 


In action on public liability policy evidence held sufficient to sustain jury’s 
answer to interrogatory that manager of plaintiff within six months 
after accident did not have notice of it. Frankfort Marine, Acc. & 
Plate Glass Ins. Co. v, Lafayette Tel. Co. (Ind.) ......... coveseocscee B88 


Schedules of dry-cleaners’ establishments containing list of names, gar- 
ments, and sums of money, unsupported by other testimony as to value, 


are insufficint to establish value lost Lauman v. Concordla Fire Ins. 
Co. of Milwukee (Cal.)..... 


(8). Estoppel or waiver. 


Evidence held to show that policy lapsed for non-payment and was not 
reinstated by subsequent payment of premium alone in absence of certi- 
ficate of health. Nelson v. Mutual Life Ins. Co. of N. Y. (Mont.) .... 411 

Under circumstances as stated, held that judgment be affirmed. MHorswill 
v. North Dak. Mut. Fire Ins. Co. of North Dak. (N. Dak.) ........... 582 


(46) 

















Topical Index. 


Held that evidence is insufficient to establish payment of delinquent pre- 
mium, and further insufficient to establish waiver of conditions of pol- 
icy reer reinstatement. Wehsner v. Kansag City Life Ins. Co. 
(N. ») 


§ 668. QUESTIONS FOR JURY. 
(1). In general. 

Justification of refusal to pay is matter of law, held to depend on whether 
reasonable man would be justified in refusing to pay and in requiring 
question to be litigated Evidence of circumstances under which fire 
was caused held not to show as matter of law that refusal to pay was 
in good faith and not for vexatious delay. Todd v. Security Ins. Co. of 
New Haven, Conn. (Mo.) 

Under burglary policy, where diamond ring of which insured was robbed 
had been given by him to flancee and had been returned by insured 
when flancee, on breaking engagement had pawned ring and given him 
pawn ticket on his promise to return ring to her on her payment to him 
of specified sum of money, whether ring belonged to insured held for 
jury: where there was no testimony that insured demanded or that 
insurer refused payment submission of question of insurer’s liability for 
vexatious delay and attorney’s fees held error. Goldbaum v. Great Eas- 
tern Casualty Co. (Mo.) 

Insured, asking damages and attorney’s fees for vexatious refusal of insurer 
to pay loss, had no right to directed verdict, question of vexatious re- 
fusal being for jury. Drucker v. Western Indemnity Co. of Dallas, Tex. 


(2). Agency. 


Whether agent’s authority was such that his knowledge bound insurer, held 
for jury. Pickens v. Milwaukee Mechanics Ins. Co, (Iowa)........+++ 


(8). The contract in general. 


Refusal of defendunt’s request, at close of plaintiff's testimony, to give 
peremptory instructions for defendant because there was not evidence 
sufficient to support judgment against it, was not error where evidence 
justified finding that before expiration of first policy, plaintiff had made 
contract for renewa!. American Cent. Ins. Co. v. Robinson. (Texas) 

Whether policy acknowledging payment of premium was delivered, held 
under evidence for jury. Dunken v. Atna Life Ins. Co. (Tex.) 

Whether insured had paid his premium held question for jury under cir 
cumstances. Drena v. Travelers’ Ins. Co. (N. Y.) ..... 


(4) Avoidance and forfeiture. 


Where policy required insured to keep account books in safe, whether plain- 
tiffs complied held for jury Baker & Lasley v. Phenix Ins, Co. of 
Hartford. (Mo.) 

Under circumstances as stated, held that judgment be affirmed. Horswill 
v. North Dakota Mut. Fire Ins. Co. of North Dakota (N. D.).....e+-ee+- 


(6). Fraud or misrepresentations in general. 


Where insured misrepresented facts in procuring insurance, presumption of 
intention to deceive arose which was not overcome so as to make ques- 
tion for jury by his testimony. Day v. St. Paul Fire & Marine Ins. Co. 
(Wash.) 

Where there was question whether application misrepresented condition of 
animals injured, held under evidence that question was for jury. Fek- 
jar v. Towa State I.ive Stock Ins. Co. (N. D.) 

Whether or not insured falsely stated in application that she had not been 
rejected by any other company, held for jury. American Nat. Ins. Co. 
v. Mayo. (Tex.) 

When question of concealment of material ‘facts is. sought to be interposed 
to avoid Hability on policy, such question is one of fact for jury. Fox 
v. Scandinavian Mut. Aid. Ass’n. (Neb.) ....e-eee0-- 


(1). -—- Health, condition, or habits of insured. 


Where defense was fraudulent answer to examining physician, evidence held 
to warrant submission to jury of question whether applicant knew of 
disease. Bohen v. North American Life Ins. Co. of Chicago. (Towa) 

Where insured represented himself to be in good health and it was proved 
he was suffering from disease at time of application from which he 
died, and where insured himself stated before making application that 
he was in serious condition, court’s refusal to direct verdict for insurer 
on ground that false statements avoided policy held reversible error. 
Chadwick v. Beneficial Life Ins. Co. (Utah) 

Where evidence conflicted as to whether at time of application. insurea was 
suffering from specified diseases with which he stated he was not af- 
a held queation for jury. rider seres Camp W. O. W. v. Base. 
(Ala. ) 

Whether insured was in “good health” “hela” tor jury. McLaurin v. Mutual 
Life Ina Co. of N. . (8B. Ccccccccccccccccee 
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(8). Payment of premiums. 


Where language of contracts, consisting of letters, is ambiguous, they should 
be construed by court, but where letters written by representative to 
bank of which policy holder was president, were ambiguous, it was 
question of fact whether they authorized bank to collect his premium 
note. New York Life Ins. Co. v. Allen. (ArK.) weccceccccescevcceceses 187 


(9). Increase of risk. 


Whether change of occupancy resulting from recelver’s assumption of con- 
trol is increased hazard, is question of fact to be determined in each 
case. Bowling v. Continental Ina. Co. (W. Va.) ciccccececccccceeveces 827 


(10). Loss and HNability of insurer in general. 


Where defense was that large part of loss was caused by explosion, directed 
verdict was properly denied where it was admitted that part of loss 
was within risks insured—evidence held to make question for jury 
whether explosion was caused by antecedent, fire. New Hampshire Fire 
Ine. Co. Vv. Rupard. (Ky.) wcccccccccccccscccccccccsccsccsccccesccccceses be 


(11)—Life or accident insurance. 


Where presumption of insured’s death from absence of seven years is 
invoked and there is no evidence tending to rebut such presumption, it 
is for jury to say whether such evidence is sufficient. Equitable Life As- 
- eur. Boo. of the U. &. Vv. James. (IMG.) coccccccccccce® eve cctoccetccecesd 
Evidence to show death resulted from accident held sufficient to warrant sub- 
mission to jury — evidence showing insured either died from disease 
or accident but not showing that latter was cause, rather than former, 
does not make case for jury. Atherton v. Railway Mail Ass’n. (Mo.) .. 361 
Where insured claimed benefits for strict confinement to house, question 
whether he was so confined though he made daily trips for medicinal 
waters, held for jury. Inter-State Business Mens Acc, ;Ass’n. v. Sand- 
erson, (Ark.) .... ecees eecccecs eee 


(12), —— Suicide. 


Held that whether insured committed suicide while insane so that death was 
not result of accidental means, was for jury. Andrus v. Business Men’s 
Ace, Astin Of Amer. (MO.) wcocccccccscvcccecsscceccces coccccces 599 


(13). Amount or extent of loss. 


Where defense was that part of loss was caused by explosion, motion to 
direct verdict for plaintiff for amount of damages admitted by defend- 
ants, was properly denied where evidence was contradictory as to 
amount of damages. New Hampshire Fire Ins. Co. v. Rupard. (Ky.) ....59 

Where amount of policy had been reduced two years before fire and there 
was no showing of depreciation in value which was presumed to be 
% more than amount of policy at time of insurance, it was not error to 
instruct jury that if they found for plaintiff, they should allow full 
amount. Todd v. Security Ins. Co. of New Haven, Conn. (Mo.) ...... 37 

Evidence held not to warrant submission of case to jury upon question of 
whether or not automobile was a destroyed. Wolff v Hartford Fire 
Ins. Co. (Mo.) 

Where amount of loss depended upon “interested testimony “of ‘plaintifr, cred- 
ibility of such witness was for jury and it was error to direct verdict 
for plaintff for full amount. Fire Ass’n of Philadelphia v. Mechlowits 


(15). Estoppe! or waiver. 


Where insurer accepted past-due premium with letter of secretary not 
showing waiver of prompt payments, insurer’s retention was circum- 
stance showing that premium payment was, in effect, waived. Wiser v. 
Central Business Men’s Ase’n. (Mo.) eoccccccccccccccccccc Gs 

Where it appeared that policy had been delivered with pill for first premium 
which had not been paid, prior to fire, evidence held to make issue of 
waiver of payment, question for jury. Ginner’s Mut. Underwriters’ 
Asta V. Fisher. (Tez.) ....ccccccces Coceccccccceseccccore 

Acceptance by Insurer of overdue premiums without requiring proof of in- 
surability is sufficient to take issue of waiver to jury — where defense 
was delay in payment of premiums, evidence that company on previous 
occasions had accepted payment of overdue premiums without requiring 
proof of insured’s health and that it accepted such payment from 
beneficiary is sufficient to warrant submission of issue of waiver to jury. 
Wright v. Metropolitan Life Ins, Co. (Mo.) ..... 


Bvidence held sufficient to go to jury on question of waiver of forfeiture 
for nonpayment of premium. Dunken v. A°tna Life Ins. Co. (Tex.)..... 245 

Evidence that after default on premium note company notified insured that 
next premium was due and after his death stated to beneficiary that 
policy was not in force, held sufficient to take to jury question whether 
company had waived forfeiture. O’Donnell v. Kan. City Life Ins, Co. 
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§ 669. INSTRUCTIONS. 
(1). In general. 


Allegations in reply alleging fraud, not being assailed by motion to make 
more definite and certain in trial court, were sufficient after verdict to 
, Support instruction of fraudulent concealment. First Nat. Bank of 
Beeville, Tex. v. Security Mut. Life Ins, Co. of Binghamton, N. Y. (Mo.) 


(6). Fraud or misrepresentations in general. 


Instruction that fraud and deceit must be estopped by evidence, though 
using Janguage ditferent from that ordinarily used, was not erroneous. 
Day v. St. Paul Fire & Marine Ins, Co. (WaSh.)......cescecccccecseccecs 


(9). Estoppel or waiver as to avoidance or forfeiture. 


Where evidence showed that insured misrepresented facts in procuring in- 
surance, instruction respecting subsequent conversation between him and 
agent was erroneous. Day v. St. Paul Fire & Marine Ins. Co, (Wash.).. 


670. VERDICT AND FINDINGS. 


Court finding held to show sufficiently that insured goods were destroyed 
at place mentioned. German-American Ins, Co. v. Shepherd. (Ill.) .... 
Where court in connection with directed verdict for plaintiff submitted writ 
of waiver for vexatious delay and attorney’s fees, it was not improper 
for jury to give only attorney’s fees, amount of which was within evi- 
dence. Hayden v. American Cent. Ins. Co. (MO0.) ...ccccescccccsccccece 


4 672. JUDGMENT 


Where, although plaintiff did not pray for recovery of lesser amount for 
which company admitted liability, yet ground of motion for new trial 
was alleged error of trial court in not rendering judgment to her for 
that amount. judgment shou!'d be so rendered. II]. Bankers’ Life Ass’n 
v. Floyd. (Tex.) ° 


§ 675. COSTS AND ATTORNEY’S FEES. 


Attorney’s fee held not allowable in suit on foreign state policy where no 
statute authorizing such fee was shown. First Nat. Bank of Beeville, 
Tex. v. Security Mut. Life Ins. Co. of Binghamton, N. Y. (Mo.) 

Attorney’s fees on insurer’s failure to name appraisers are not applicable 
where all liability is denied. American Ins, Co. v. Paggett (Ind.)...... 


§ 676. POWER AND RIGHT TO REINSURE RISK. 


Right of companies to enter into contract mutually indemnifying each 
other for portion of losses on policies written within state depends upon 
law of domicile of companies, not upon law of state where policies 
were written. In re continental Cas. Co. Appeal of Great American 
Ins. Co. (Iowa) 


XIX. Reinsurance. 
$677. THE CONTRACT IN GENERAL 


§ 679 CONSTRUCTION AND OPERATION. 


Reinsurer held lIiab'e notwithstanding insurer’s failure to send reinsurance 
advices, where due to negligence that reinsurance had arisen. Pacific 
Mut. Life Ins, Co. of California v. Pacific Surety Co. (Cal.). 

Contracts of reinsurance are merely contracts of indemnity of insurer, creat- 
ing no privity between insured policy holder and reinsuring company. 
Amer. Bonding Co. of Baltimore, Md. v. Amer. Surety Co. of N. Y. 


eee ee eeeees 


§ 684. EXTENT OF LIABILITY OF REINSURER. 


Corporation assuming obligations of beneficial society becomes liable on so- 
clety’s certificate only to same extent as society was liable. Porter v. 
Commonwealth Cagualty Co. (Pa.) ........ ee 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS, 
§ 687. NATURE AND STATUS IN GENERAL. 


Association of persons for mutual protection against loss held not a part- 
nership. Sergeant v. Goldsmith Dry Goods Co, (Tex )......ceeeeceeces 


$ 688. EXEMPTION FROM GENERAL LAWS _REGULATING INSUR- 
ANCE. 
Statute as to contents of policy is not applicable to fraternal benefit soci- 
eties, Sovr’n Camp. W. O. W. v. Nigh. (Tex.) 
Contract of insurance entered into by Iowa society authorized to do business 
in Missouri held one of fraternal beneficiary insurance. Wilson v. Brother- 
hood of American Yeomen (MO.) ..scesceccccccscevcccceccess 
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§ 690. AUTHORITY OR LICENSE TO DO BUSINESS. 


In absence of proof to contrary, weight must be given to presumption that 
foreign society had complied with local laws. Wilson v. Brotherhood of 
Ammer. YOomem. (MO) c.cccccccsccccccccccccccvccescccccccecsccccccccccs BOB 


$ 698. CONSTITUTIONS AND BY-LAWS. 


Laws of association are to be construed most favorably to members when 
their rights as holders of benefit certificates are affected. Tucker v. Kirk- 
patrick. (Kan.) onde ccneceesacetes 266 

Provisions and by-laws against ‘absence or disappearance of member, unheard 
of for any length of time being held evidence of his death, are null 
and void.’ Sovereign Camp, Woodmen of the World v. Piper (Tex.) .... 266 

Constitution of association will be strictly construed against it where forfei- 
ture is sought to be imposed thereunder. Meyer v. Supreme Lodge, 
Knights of Pythias. (NeD.) ...seccecceseecccsrecccceeenereeccesseerses SOR 


$ 695. OFFICERS AND AGENTS. 


Agreement by applicant for membership to take agent of association 
his representative held invalid as against public policy. Sweeney v. 
Independentt Order of Foresters. (N. Y.) Soneeeekatebenncses Oe 


Where by-laws directed member on changing occupation, to give notice to 
clerk of loca) order, such notice 1s notice to insurer itself. Sovereign 
Camp of Woodmen of the World, v. Miller. (Texas.)...cceccsocceceeeeee es 48 


Where presiding officer of subordinate lodge obtains from beneficiary posses- 
sion of policy for collection, with policy issued by another association, 
and collects full amount due on both but pays only part thereof, as ben- 
eficiary’s agent he may be required to pay to beneficiary balance of 
money collected. Norwood v. Most Worshipful Grand Lodge of North 
Carolina Free and Accepted Ancient Masons. (N. C.) 


Where one undertook to remit dues to society, but failed one month and pol- 
icy lapsed, held that he became liable for any injury resulting from mis- 
feasance -—— benefictary of insured may sue for resulting injury from such 
defendant’s failure to remit dues. Maddock v. Riggs. (Kan.) 255 


Principal cannot disaffirm authority of agent to make contract and at same 
time retain benefit of his unauthorized act. Brotherhood of Amer. 
Yeomen v. Farmers’ Equity State Bank of Mandan. (N. D.) ..... 


In action between society and state superintendent, involving money collected 
by latter for former, but claimed under contract of employment as com- 
pensation, evidence held not to show subsequent oral modification of 
written contract of employment entitling superintendent to money re- 
tained. Under contract between society and local secretary, sec- 
retary was not entitled to commissions on collections which he received 
but which he failed and refused to remit, whereby order was compelled 
to sue for same. Supreme Lodge K. P. v. Dalzell (Mo.) .........+++- 552 


Duties of “scribe” of society determined whether or not he was agent of or- 
der. Hanheide v. Supreme Tribe of Ben Hur. (Mo.) 


Though statutes require Investment of funds of fraternal benefit society 
in bonds reasonably worth price paid therefor and secured by mortgage, 
investment of funds by president in insufficiently secured bonds does not 
establish breach of trust. Andrews Institute for Girls v. N. Y. Steam 
Co. (Ind. Order of Foresters, Intervener) (U. S.)....... évoccen See 


§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 


Constitution and by-laws construed to give members right to appeal to su- 
preme council from decision dissolving subordinate council — Writ of 
mandamus to restore charter of dissolved subordinate council denied to 
members who did not invoke remedies provided by association. Tucker 
v. Kirkpatrick. (Kan.) 266 

Charter of subordinate lodge, as interpreted by by- law of superior body “held 
not to forfeit lodge’s funds on {ts dissolution. Grand Lodge A. O. U. W. 
of Neb. v. Ancient Order of Unit. Workmen Temple Ase’n. (Neb.) .... 


§ 700. INSOLVENCY AND DISSOLUTION. 


§ 702. ——- RIGHTS AND LIABILITIES OF MEMBERS ON INSOLVENCY. 


Members of association for mutual protection against loss were jointly and 
severally Hable as principals to persons who sold association supplies and 
rendered services—Applications filed by persons becoming members must 
be construed with policies issued to determine Hability of members for 
losses-—where special applications provide that deposits be made by each 
member as fund to pay losses that if deposits should be expended mem- 
bers should pay additional sums, held that member was severally Hable 
for compensation of manager and losses only to amount specified but that 
members were jointly and severally liable to creditors with claims for 
services rendered, supples sold and claims for reinsurance premiums. 
Sergeant v. Goldsmith Dry Goods Co. (Tex.)......cecseeseeceececsecsese L 
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(B) THE CONTRACT IN GENERAL, 


$ 711. NATURE OF THE CONTRACT. 


Court trying action by member of fraternal society for total disability bene- 
fits held to have erred in treating beneficiary certificate as contract of 
insurance under assessment plan. Wilson v. Brotherhood of American 
VOOMER. (MO.) cccccccccccccccceccccceccccces coccsccccese SES 


§ 1712. WHAT LAW GOVERNS. 


Where party relies on law of another state as basis for recovery or defense, 
law in such foreign state should be pleaded and proved. Independent 
Order of Puritans v. Cadden. (Ga.) ...... ° eeoncce sooceed 


$ 717. CONSTITUTION, BY-LAWS, OR RULBS AS PART OF CONTRACT. 


§ 718. EXISTING PROVISIONS. 


Societies cannot make part of their contracts by-laws which contravene 
laws of state.—By-law, providing that proof of death canngt be based 
on presumption arising from seven years absence and substituting 
like rule based on average life of insured is_ valid. Cobble 
v. Léyal Neighbors of America. (MO) .ccccccccccccccccccscvcccccceccs 
Jnsured receiving policy is bound by by-laws of society though not referred 
to or made part of policy and where policy conflicts with by-law, latter is 
waived. Independent Order of Puritans v. Cadden. (Ga.) ....seseeeee 
Constitution and by-laws of association form part of policy. Carter v. 
Sovereign Camp. Wvodmen of the World. (Texas.) ....ceeseccseececeeveedl 
Application and rules of society as well as certificate constitute contract 
and member and beneficiary are charged with knowledge of entire con- . 
tract. West v. National Council Knights and Ladies of Security. (Mo.) 261 
Member of society was chargeable with full knowledge of terms of contract 
of which constitution and laws of society were part. Sovereign Camp 
W. GQ. We. We NARS (BME) ccvccdcccccccesecccccccecccccevcecsccesscescs O68 


$ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 


Amendment of by-laws to define “accidental death” did not affect previously 
tssued certificate—amendment entitling beneficiary to specified amount” 
upon suitable proof of death by accident alone * * *” held applicable 
to death by accidental means of injury rather than accidental death— 
amended by-laws should be construed to compietely change terms of cer- 
tificate concerning nature of casualty insured woeieaeonte Olinsky v. Rail- 
way Mail Ass’n (Cal.) .. coves +. 210 

Amendment of by-law to conform to statute does not. violate ‘certificate pro- 
hibiting change. Williams v. Amer. Ins. Union (Kan.) ...... 651 

By-law of society enacted after issue of certificate must be reasonable to 
bind member, though certificate provides that member shall be bound 
by by-laws as they then existed or may be thereafter modified or enacted 

subsequently adopted by-law of society providing that disappearance 
or long continued absence of member unheard of shall not be regarded 
as evidence of death or right of recovery on benefit certificate until full 
term of member’s expectancy of life, held not binding on assured. Gar- 
rison Vv. Modern Woodmen of America. (NebD.) ...cccceccccscesccececcese 557 

Fraternal society cannot, under reserved power, change contract rights. —By- 
until expiration of insured’s expectancy of life, does not apply to 
benefit certificates issued before by-law was adopted. Fryer v. Modern 
Woodmen of America (lowa) 

Fraternal society cannot, under reserved powe, change contract rights.—By- 
law providing that there should be no pesumption of death from ab- 
sence for period less than expectancy of insured changed contract in 
essential respect and was not binding on insured.—Fact that absence 
began after such new by-law does not render it applicable.—Contract 
changing rule of evidence must be clearly shown. Haines v. Modern 
Woodmen of America (Iowa) ws 


(3). Relating to sale of assessment. 


Where rates were increased by supreme lodge, convention whose member- 
ship was largely other than delegates elected by members in insurance 
department, held it was not “representative form of government” and 
that an increase was therefore unlawful, — “fraternal beneficiary associ- 
ation” cannot lawfully forfeit policy on ground that increased rates were 
not paid or tendered by insured when it appears that by-law increasing 
rates was not lawfully adopted. Meyer v. Supreme Lodge, Knights of 
Pythias (NED) accccccccccccccccescccccesccvcccccevccccccceccsescoseese SOS 


Statute providing for merger of societies compels society to provide for con- 
tinuance of insurance of all members of both organizations but does not 
prohibit change in rate of assessment to be paid. Williams v. Amér. 

Ins. Union (Kam.) ..cccccccccccccccccccccscccccccccccccccsecccccccccccce SOL 
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§ 722. VALIDITY IN GENERAL, 


Clause under which insurer claims rights of beneficiaries are forfeited, being 
self-executing provision for forfeiture for delinquency in payment, 
must be sustained by courts, Phillips v. Fraternal Reserve Ass’n, 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(1). Warranties and representationg defined and distinguished. 


Misrepresentations by member of society, made on medical examination and 
by statement in application for membership, were warranties, and if 
false, member has no right to total disability benefits under certificate. 
Wilson v. Brotherhood of American Yeomen. (MO.) ...esseeceeeceeess 555 


(2) Efrect of mispresentation, breach of warranty, or con- 
cenlment in’ general. 

In absence of statute to contrary, false representations in application, which 
applicant warrants to be true, will avoid policy without reference to 
their materiality. Modern Woodmen of America v. Atcheson. (Texas) 43 

Statute making policy void for material misrepresentations held inapplicable 
to contracts made by benefit socicties. Modern Woodmen of America, v. 
Atcheson. (Texas.) ......- eee ccecrccccccccceeseesceccnceeeesccccccceecGS 

Held that questions as to applicant's treatment for certain named diseases 
are material and evidence showing answers to these questions were false 
operated to annul certificate. Hiatt v. Sovereign Camp W. O. W. (Kan.) 651 

Provision as to effect of misrepresentation does not apply to certificates is- 
sued by fraternal societies. Glasgow v. Sovereign Camp, W. O. W. 
(Kan.) .... oe ee ecccces coves 560 


(5). Statements as to health. 


Where applicant, with knowledge that he was subject to severe indigestion 
attacks, stated he had never had diseases or symptoms affecting diges- 
tive system, widow cannot recover on certificate, Sovereign Camp, 
Woodmen of the World, v. Thomas. (Ky.) ......seeeeeees eo 867 

Held that questions as to applicant’s treatment for certain named diseases 
are material and evidence showing answers to these questions were false 
operated to annu! certificate. Hiatt v. Sovereign Camp W. O. W. (Kan.) 561 

Where member made false representations that he had not suffered from 
certain diseases within five years, certificate became void. Cromeenes 
v. Sovereign Camp of W. ©. W. (Mer)ecccccecccccscnccccccccscccccecesce O63 


(6). Statements as to medical attendance. 


Questions asked upon application as to whether or not applicant had con- 
sulted or been attended by physician for certain diseases are material, 
and false answers operate to annul certificate; further held that finding 
of jury that insured had not consulted or been attended by physician 
within fixed time is contrary to evidence. Glasgow v. Sovereign Camp, 

Wi. OG. W. CHAR.) cccccccccccccccccrcccesecs coccvcccccccceccccs OOO 


(7). Statements as to family history. 


Where plaintiff in its application form in one question asking as 
to sanity of brothers and sisters and did not in another, appli- 
cant was justified in assuming such information was not desired in 
latter. Viilicott v. Sovereign Camp of Woodmen of the World. (Minn.)....27 


(®). Statements as to habits. 

Where reissued certificate contains statement reaffirming original warrantees, 
it does not lapse because at time of reissuance insured had become ad- 
dicted to use of liquor. Eminent Household of Columbian Woodmen v. 
Matlock. (Ark.) 


§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 

Word “dispensation” in by-laws of association means dispensing with a law 
or particular persen from obligation to comply with its injunction. 
Sweeney v. Independent Order of Foresters. (N. Y.) ....cecscccccesses 

(2) Misrepresentation, breach of warrant or fraud. 


Where medical examiner was notified that applicant had suffered from in- 
fluenza and noted fact in his report, held that insurer was charged with 
knowledge of fact. Sovereign wae Woodmen of the World, v. Nash. 
(Texas. ) +e © Coeccccccccccesces eoccccvcces ccc GB 

Where officer of association had power “to grant dispensation. ‘to ‘applicants, 
such as he might deem to be in interest of order and to vest deputy with 
additional powers, such deputy held to have authority to approve applica- 
tion. Sweeney v. Independent Order of Foresters. (N. Y.) ....seeseees 

That insurer’s medical examiner was advised of operation for appendicitis 
performed on insured and nevertheless recommended her as first class 
risk, held to constitute waiver of right to show that insured was not 
safe risk because of such operation. Knights and Ladies of Security 
Tr. CREME, CHM) cccccvncerecevecceseccccccccececcoceeeseseccseseses O06 
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To avoid policy for fraud, insurer must, in reasonable time ‘after discovery 
of facts, rescind and return or tender payments made by insured, other- 
wise contract is affirmed. Tender of payments 17 months after dis- 
covery of fraud is not reasonable time. Grand Lodge of Brotherhood 
of Railroad Trainmen v. Clark. (Ind.) 

Whether action is by insured against insurer or by “insurer against insured 
to cancel misrepresentations, insurer must return premiums paid before 
it can rely on misrepresentations Wilson v. Brotherhood of American 
Yeomen. (Mo.) 


(3) Estoppel of insured. 


Insurer is estopped to rely on fulse statements by insured as to health where 
report of medical examiner advised insurer of true facts. Sovereign 
Camp, Woodmen of the World v. Nash, (Texas) ...... eas 


$ 726. MODIFICATION AND REFORMATION. 


Though association reiusured its meinbers and decreased assessment, its lia- 
bility is governed by origina! certificate, not by reinsurance.—Payment of 
premium under such reinsurance does not estop beneficiary from claim- 


ing under original certificate. Wilson v. Police Beneficiary Ass’n. (Pa.).... 


§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 


Such construction of certificate will not be adopted as will work forfeiture 
if there is any other reasonable one that may be applied. en —— 
of Woodmen of the World, v. Akins. (Texas.) 

Each expression in certificate is supposed to have been used tor certain 
purpose and as having some meaning when construction of policy be- 
comes necessary. Travelers’ Protective Asse’n v. Jones, (Ind.) 


§ 726% CLASSIFICATION OF RISK 


Where by-laws named saloon keeping etc., as pohibited occupation, it does 
not extend to wholesaie distribution of intoxicants by one who does not 
personally handle same. Sovereign Camp of Woodmen of the World v. 
Miller. (Texas.) ..ccccccsccsccees 


§ 730. CANCELLATION, SURRENDER, ABANDONMENT, OR RESCISSION. 


After death of insured, tender of return of payments in avoidance of policy 
for fraud must be to beneficiary. Grand Lodge of Brotherhood of Rail- 
road Trainmen v. Clark, (Ind.) KCdCCEd6CU SoNCeGOReRESRS 


(C) DUES AND ASSESSMENTS. 
§ 740. MODE AND SUFFICIENCY OF PAYMENT. 


Wife, ag husband’s beneficiary, in absence of rule to contrary, had right to 
pay assessments so long as contract was in force. Hanheide v. ee 
Tribe of Ben Hur. (Mo.) e 


§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 


Where certificate was void ab initio because insured was engaged in pro- 
hibited occupation, he can recover premiums paid if contract was ob- 
tained because of his mistake or ignorance but not, if obtained by his 
fraud. Bosse v. Knights and Ladies of Security. (M0.) .....sceseeeeees 


(D) FORFEITURE OR SUSPENSION. 
§ 745. STATUTORY PROVISIONS AGAINST FORFEITURE. 


Policy of society was not incontestable unless so provided by contract itself, 
since statute requiring policies to contain incontestable clause is not ap- 
plicable to policy of fraternal benefit society. Sovereign Camp. W. O. 
W. v. Nigh. (Tex.) 


§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 


Where certificate stipulated society should not be liable unless insured was 
in good standing at death, society was not liable where member died 
not in good standing, but suspended for failure to pay dues. Gilmore 
v. Grand Temple & Tabernacle of Tabor of Twelve (Tex.)..... 

Where after member was notified of suspension, dues were tendered. ‘until 
plaintiff, wife, was informed he was no longer member, during that time 
she was under no duty to tender further dues. Clune v. Catholic Order 
of Foresters. (Wis.) ececcccceccescocces eoeces 


§ 748 VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 


Where certificate provided it would be suspended while member was working 
in certain prohibited occupations, beneficiary cannot recover where mem- 
ber was employed in prohibited occupation at time of death, though 
it was not from result of dangers incident to such employment—whether 
insured was employed In “electric current generating plant” is to be de- 
termined by physical situation and not by identity of employer—one who 
was fireman in boiler room of plant, engaged in generating electricity 
and making ice, was not employed in “electric works” or “in electric 
current generating plant” where it was separated from generating ma- 
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chinery by partition and member was never required to enter room where 
such machinery was located. Sovereign Camp of Woodmen of the World, 
Ve Akins, (TEXAS) 2c rcccccceccvccccccscssccccccesccccccsesceces 
Where by-laws provide that certificate should become nul) and void if insured 
engaged in saloon business without notice and payment of additional 
assessment, such violation is absolute defense to recovery. Carter v. Sov- 
ereign Camp, Woodmen of the World, (Texas.)......cscesccscccscceceees 41 
Where suit provided for forfeiture if insured became addicted to intoxicants, 
judgment for plaintiff was not erroneous where there was lack of evi- 
dence showing such addiction to extent of impairing health. Eminent 
Household of Columbian Woodmen v. Matlock, (Ark.) .....seeseeeeeees 258 
Under society’s definition of hazardous occupations, ‘mine’? does not include 
open workings. Sovereign Camp Woodmen of the World v. Arthur. 
(Ark.) .. eoccce coecceccccccccccccsccccecoccccoceses 4846 
Though society acts at its peril in excluding member without notice, mem- 
ber could not complain where it was shown without dispute he was en- 
gaged in occupation rendering certificate void. Bosse v, Knights and 
Ladies of Gecurity. (MO.) ccccccccccccccccccccccccccccsccesccscccccces A465 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS, 


§ 760. DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 


Association held not liable on death of member through injury received 
when he was in arrears for dues where constitution and certificate ex- 
pressly provided for suspension from such period. Order of United Com- 
mer. Travelers of America Vv. Belue (U. S.)....ccccccccecccccesseccessess 199 

Member held in good standing within certificate where he was never sus- 
pended or notified that he was in arrears or had been suspended, and 
records of local council showed he was in good standing. Deppe v. 
National Council Junior Order United American Mechanics. (Mo.) .... 147 

Where member was not in good standing after failure to pay dues, the ap- 
plication of over-paid assessments to delinquent dues held not waiver 
of forfeiture. Moses Vv. Rawlins. (M0.) cwrsccccecccccescesscssssscseeee 436 


§ 763. ——SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT 
FORFEITURE. 


(1) In general. 


Where member tenders monthly dues and tender is refused on ground of 
alleged suspension member does not necessarily forfeit rights by omit- 
ting to pay further dues unless he intends to acquiesce in status of sus- 
pension. Labrecque v. Catholic Order of Foresters (MOo.)......seeeeee+++ 268 

Although order by receiving double dues on account of member entering 
hazardous occupation, waived right to forfeiture it was bound to apply 
over-payments upon subsequent monthly payments to avoid forfeiture. 
Clune v. Catholic Order of Foresters. (WiS.) ..cccccesccccevcccccsceee 443 


(2). Person to whom payment may be made, 


Where defence was that certificate for nonpayment of premiums, and where 
it was local lodge’s duty to collect premiums and there was due in- 
sured from it and in hands of its secretary sufficient money from sick 
benefits to have paid dues, such money was in hands of grand lodge 
through agent, so that certificate was not forfeited. Connor v. District 
Grand Lodge G, U. O. of O. F. in America (N. C.)ecwsccccccecceveeeecsee I 


4 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE 
(1) In general, 


Fraternal insurer, itself, may waive compliance with by-laws although they 
take from. officials of subordinate body general power to create waiver. 
Sovereign Camp of Woodmen of the World v. Miller. (Texas,)............48 

Where by-laws provide for expulsion or other punishment of member engaged 
in saloon business and require notice and payment of additional assess- 
ments to avoid nullification of certificate, beneficiary cannot recover on 
theory that association was estopped to rely on such defense without 
showing reliance by insured by his being expelled in accordance with by- 
laws. Carter v. Sovereign Camp, Woodmen of the World. (Texas.).........41 

Association, by receiving dues from and reinstating delinquent member then 
suffering from injury which caused death, but which was unknown to 
receiving officer, held not to have waived condition exempting from lia- 
blity for injury received by member while suspended for delinquency. 
Order of United Commer. Travelers of Amer. v. Belue (U. 8.)........+- 

Member of society, suspended because of engaging in hazardous occupation 
without due notice, was not member in good standing at time of death. 
Sovereign Camp Woodmen of the World v. Arthur. (Ark.) ........... 434 

Subsidiary lodge’s agreement to pay assessment held not a waiver of pay- 
ment. Olsen v. Supreme Council of Royal Arcanum (MO0.).......+++.++ 660 


(2). Powers of officers and agents. 


Provision in by-law that no officer should have power of waiver is not author- 
ized by statute. sovereign Camp, Woodmen of the World, v. Nash. 
CTORBS.) coccccccricccccccccccscceccscscccsocs 
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Where by-laws provided no member could waive provisions and that know!l- 
edge of local officers would not be construed as knowledge of National 
Council had notice of prohibited occupation. Bosse v, Knights and 
Ladies of Security. (MO.) ..ccccecccescesseecees 145 

Statement of scribe of society that insured was paid ‘up a Year ‘in advance, 
made in lieu of compliance with beneficiary’s request, whether made to 
her as agent of her husband or beneficiary, may afford basis for estop- 
ping order from denying advance payment, having been made prior to 
suspension or forfeiture of insurance. — v. Supreme Tribe of 
Ben Hur. 


(3) Demand, acceptance, and retention of assessment. 


Where member lost original certificate and was issued new one by society, 
with knowledge that prior thereto member had engaged in prohibited oc- 
cupation, in which he was no longer engaged, and thereafter accepted 
payment of assessment, it was estopped to deny liability under second 
certificate on ground that original was forfeited. Sovereign Camp of Wood- 
men of the World, v. Akins. (Texas.) 

Held that where no sickness intervened between date when member's dues 
were payable and date when they were paid, beneficiary was entitled to 
funeral benefits where defendant retains such dues and member died 
later—society having accepted and retained the dues paid by member in 
arrears, is estopped to declare forfeiture. Huron Tribe No. wate Improved 
Order of Red Men v. Mace. (Ind.) oedcece 

Insurer held to have waived right to demand higher premium because of 
change of occupation where member notified clerk and was ready to pay 
increased premium, and only old premiums were exacted. Sovereign Camp 
of Woodmen of the World v. Miller. (Texas.)...... eesecce 

Where member was not in good standing after failure to pay dues, the ap- 
plication of over-paid assessments to delinquent dues held not waiver 
of forfeiture. Moses v. Rawlins (M0.) ....cseseeeee 

Letters written to delinquent member without knowledge that he had diea, 
advising him of delinquency and urging reinstatement, held not waiver 
of forfeiture society did not waive forfeiture by retaining over- 
paid assessments where over-payment had been tendered back. Moses 
v. Rawlins. (Mo.) oeecce 

Member who entered hazardous ‘occupation * without ‘giving necessary notice 
of change in occupation or paying increased assessment, and without 
such fact being known by society or officer, forfeited contract of insur- 
ance. Sovereign Camp W. O. W. v. Nigh (Tex.). 

Officer of subordinate lodge, having authority to collect and ‘receive dues and 
assessments from members, is agent of grand body within scope of his 
authority —— Acts, omissions, and mistakes of such officer within scope 
of his authority are acts, omissions and mistakes of grand body 
where such officer, receives, receipts’ for and retains without objection 
money from member in payment of assessment in bona fide, but 
mistaken belief on part of both member and officer that sum so received 
was sufficient to pay assessment in full, grand body has waived right of 
forfeiture for non-payment of assessment and is estopped to assert it. 
Warren v. Grand Lodge, A. O. U. W. of Neb. (Neb.) 

Where insurer had accepted assessments knowing of deceased’s change of 
occupation, it is Hable. Howard v. Sovereign Camp, W. O. W. (Kan.).. 658 


(4) Custom and course of dealing. 


In action on certificate, evidence of conduct of group of defendant society 
amounting to waiver of prompt payment of assessments was admissible 
though insured afterward joined another group. Kozlak v. Polish 
National Alliance of the United States of North America (Minn.) oe 

Where member frequently became delinquent and each time with single ex- 
ception, default was relieved within time and in manner prescribed, such 
reinstatements did not operate to modify it or to estop association from 
asserting rights under self-executing provision, and member having died 
while delinquent, there could be no recovery on ground of modification 
or estoppel. Phillips v. Fraternal Reserve Ass’n. (Wis.). 

Where member of order entered hazardous business without permit but paid 
extra dues on account of such occupation, order receiving such payments 


in knowledge of facts, waived forfeiture. Clune v. Catholic Order of 
Foresters. (Wis.) ee 


(5) Effect of provisions as to reinstatements. 


Acceptance of dues by officer of subordinate lodge subsequent to mem- 
ber’s default held not to estop principal lodge from asserting that mem- 
ber was suspended at time of death. Barganier v. Knights of the Mac- 
cabees of the World. (La) coccccece 436 


$ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1) Necessity of proceedings to declare forfeiture. 


Provision that if member engaged in hazardous occupation without due no- 


tice his certificate was void, is self-executing. Sovereign Camp Wood- 
men of the World v. Arthur. CBPRD cecvcedsccocvesvccssvedesssscenee G06 
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(2). Sufficiency of proceeding. 

Under by-laws providing for suspension on conviction of members for non- 
payment of dues, formal suspension requiring conviction which presup- 
poses record and mere letter from society to member announcing sus- 
pension is insufficient. Labrecque v. Catholic Order of Foresters. (Me.) 


$758 REINSTATEMENT. 


§ 760 — PAYMENT OF ARREARS. 

Where by-laws provide that if payments were not made during month, mem- 
ber was suspended payment made after expiraton of month will not re- 
= ee Sullivan v. Supreme Council of Catholic Mut, Ben. Ass’n. 


§ 761. —-—- HEALTH AND CONDITION OF INSURED. 


Where by-laws expressly provided that, if insured was not in good health 
when payment of delinquent assessment was made, such payment should 
not operate to reinstate him, such facts existing bar beneficiary. Gil- 
more v. Grand Temple & Tabernacle of Tabor of Twelve. (Tex.) ...... 


§ 762. PROCEEDINGS 


Where application was accepted and applicant paid money entitling him to 
certificate, insurance went into effect upon admission and payment of 
dues, notwithstanding that certificate had not been delivered, in absence 
of anything in constitution making delivery of certificate condition to 
taking effect. — society, of which grand lodge and its officers are con- 
trolling body, acts through local lodge and officers in matter of reception 
of members _— since applicant is to large extent dependent upon officers 
who are inducting him for instructions as to what is necessary, he has 
right to rely on fact that proceedings to which he submits himself are 
regular — applicant can rely upon construction placed on ambiguous 
provision of constitution by officers under whose direction he was pro- 
ceeding in gaining admission, Brotherhood of Railroad Trainmen v. 
Gy MD. eo nkbsedvcacuion vessesens ° ceccceveccceoccecee 


§ 763. —— WAIVER OF OBJECTIONS. 

Where applicant had submitted to medical examination had been accepted 
and recognized as member and paid dues, his failure to sign constitution 
even though prerequisite to membership, did not preclude him from be- 
coming member and recovering insurance where he had no knowledge 
of such requirement and where subordinate lodge did not require him to 


eign it. Brotherhood of Railroad Trainmen v. Cook. (Tex.) .....s.ee++ 


(E) BENEFICIARIES AND BENEFITS. 

§ 767. INSURABLE INTEREST OF BENEFICIARY. 

In order that beneficiary have “insurable interest” in life of insured, con- 
tinuance of such life must be to beneficiaries advantage or benefit or 
insured must be unde some obligation to render beneficiary care and 
assistance in time of need. Sovereign Camp of Woodman of the World. 


267 


265 


265 


V BRR, CH. Di) crcvescovesecs ceecccesecses smmbeens co 5a 


§ 768 PERSONS WHO MAY BE BENEFICIARIES. 


§ 769 — IN GENERAL, 
Held that brother of member of association designated as beneficiary, was 


not one of family within statute. Wegener v. Wegener. (Ohio.) .......+++ 


§ 770 STATUTORY PROVISIONS. 

Statute governing distribution of proceeds did not eavte to certificate issued 
by benefit society Peacock v. Joyce. (Tenn.) .. eeceeocecccece 

Statutory defense did not limit members beneficiaries” to “those wholly or 
legally dependent upon him, reliance upon substantial support being suf- 
ficient — sister-in-law living in family at death of member’s wife, keep- 
ing house for him and substantially dependent upon him for support 
was entitled to become beneficiary after wife’s death. Hunt v. Winkle- 
man. (MG.) ..c0. 

Statute permitting change of beneficiaries could not “{mpair prior contract. 
Lyons v. Lyons. (N. J.) .. 

Where wife was entitled legally to be named as “peneficiary, “her status re- 
mained to her thereafter——statute confining death benefits to wife of 
society member held not to operate retrospectively to deprive divorced 
wife of rights where officers of society, on divorce of member, noti- 
fied him and former wife that change of beneficiary was unnecessary 
and advised them to keep on paying premiums which they did, it can- 
not thereafter raise question whether wife after divorce was entitled 
to benefits Teed v .Brotherhood of Amer, Yeomen. (Wash.) 

Death benefit payable to estate of member who had revoked prior certificate 
held payable to sister as sole residuary legatee, others having renounced. 
Anderson v. Grand Lodge United Brothers of Friendship of State of Tex. 
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Husband of deceased daughter not “son-in-law” within statute providing that 
“son-in-law” may he beneficiary, relationship of son-in-law and mother 
terminating upon death of daughter where mother upon death of 
daughter with whom she had been living continued to live with daugh- 
ter’s husband upon whom she depended for support, husband was not 
“dependent” upon mother within statute. Allen v. Cunningham, (Tenn.) 559 


Beneficiary must be dependent on member in material degree for support or 
maintenance or assistance and member’s obligation must rest on some 
moral, legal or equitable ground and not on purely voluntary or charita- 
ble impulse or disposition of member beneficiary must be dependent 
both at time of nomination and at time of member’s death so that nei- 
ther past independence nor potential future independence is material. 
Sovereign Camp W. O. W. v. Hoehn (Ala.) vduiiesieeestosadsacsase CO 


§ 771. —— PROVISIONS OF CHARTER OR BY-LAWS. 


Although liability under which association was incorporated authorized it to 
pay benefits to “families or heirs’ of members, it could limit benefits to 
such families only—by law enlarging class of beneficiaries fixed in char- 
acter of association is unauthorized and void. Wegener v. Wegener. (Ohio,)..34 


§ 775. BY WILL. 
qa) — 


Where constitution and by-laws of society, made part of death certificate, 
required execution of proofs of death as condition to action on certifi- 
cate and provided that furnishing of proof of death blanks should not 
be construed as waiver of forfeiture, and where blanks themselves con- 
tained similar provision and were furnished with express understanding 
that forfeiture was not thereby waived, furnishing of proof of death 
blanks did not constitute waiver of forfeiture. Wenom v. Ntl. Council 
of Knights and Ladies of Security. (MO.) cccccccecseccccccceccccccccee O04 


§ 7177. INVALID OR INEFFECTIVE DESIGNATION. 


Society alone can raise objection that beneficiary designated does not come 
within class who may be designated under by-laws Society, by de- 
positing fund under bill of interpleader, waived right to question claim 
of divorced wife, beneficiary, on ground that such designation ceased 
when the divorce was obtained —— divorced wife, beneficiary, retained 
rights to benefit. Supreme Council of Royal Arcanum v. Churlo. (U. S.) 118 

Society could, by payment of proceeds to court on bill of interpleader, waive 
rights to resist claim of beneficiary on ground who was not one author- 
ized to be designated as beneficiary such objection can be raised 
only by society and would not entitle member’s heirs to proceeds 

held that proceeds would be awarded named beneficiary in view of 
iy in case. Sovereign Camp of Woodmen of the World v. Muth. . 


§ 779. CHANGE OF BENEFICIARY. 


$ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 


Mere fact that insured, over 80 years of age, was eccentric in manner and 
demeanor was not sufficient evidence of mental incapacity as to render 
incapable of changing beneficiary. Meyer v. Laflin. (Mo.) ... - 260 

Where holder transferred certificate from song to sister who undertook to 
care for him during last illness, held that there could be no finding the 
change was induced by fraud or undue influence where insured made 
such sister beneficiary held disposition should be regarded as testamen- 
tary rather than gift inter vivos. Brotherhood of Railroad Trainmen 
UV. Vem Mite CH. Fi) vecviicacsvscicccecesasgaccucs 


§ 783. VESTED INTEREST OF BENEFICIARY. 


Beneficiary in certificate taken out in 1878 acquired vested interest therein 
on delivery to her, that could not be affected by effort of assured to 
change beneficiary. Lyons Vv. Lyons. (N. Y.) ..ccccccccccccccccesesecs 160 


§ #734 —— MODE OF CHANGING DESIGNATION. 
(1) In general. 


There are exceptions to rule that method prescribed by constitution for 
change of beneficiary must be strictly pursued as where society has 
waived compliance, or estopped itself to assert noncompliance, where 
literal compliance is beyond member’s power, and where only formal and 
ministerial acts remain to be done by society to change beneficiary and 
member dies before performance thereof. Taylor v. Grand Lodge A. O. 

U. W. of North Dakota. (N. D.) . eccccoesecee S68 

In action on certificate by plaintiff, instruction that notice of change of 
beneficiary given particular officer of society was notice to society itself 
held not error. Grand Lodge of Ala. A. F. & A. M. v. Goodwin (Ala.) 644 
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(2) Death of member before change is completed. 

Where constitution prescribes acts necessary to change of beneficiary and 
insured has done some of them but dies before change is fully completed 
and it is equitable to regard all as having been done, court will so regard 
it and give effect to intention. Taylor v. Grand Lodge, A. O. U. W. of 
re ee re ey ere Pee ee rer Tee rT eee 


§ 785 DEATH OF BENEFICIARY BEFORE INSURED. 


Where, upon death of beneficiary wife before husband, second wife was en- 
titled to proceeds of certificate, fund was impressed with no trust for 
support of member's children by first marriage—under by-laws providing 
if beneficiary died before member, benefit should be paid widow and if no 
widow to children where member’s wife, beneficiary, died and member 
remarried, second wife was entitled to proceeds as widow, in preference 
% Ghillaren, _Peaceek V. FOveR. CTGRR.) cvciccccveciccsocvescscepeves 


§ 786. LOSS ee ON WHICH BENEFITS BECOME PAY- 
ABLE. 


§ 787 -—— IN GENERAL. 


Death from hemorrhages caused by swimming against current held not re- 
sult of “Accidental means.”’ Olinsky v. Railway Mail Ass’n, (Cal.) .... 
In clause excluding liability for injuries resulting from “voluntary or unnec- 
essary” risks, “voluntary” signifies doing something as result of choice, 
while “unnecessary” includes risks which may or may not result from 
choice — such clause held to exempt from liability for result of vol- 
untary “and” unnecessary exposure to danger — danger is not ‘‘too obvi- 
ous risk’? so as to be excepted from certificate exciuding liability from 
such risks unless it is one to which reasonably prudent man would not 
voluntarily expose himself. Travelers’ Protective Ass’n. v. Jones. (Ind.) 
Clause in application exempting society from liability in case insured died 
of smallpox because he had never been vaccinated, was valid and bind- 
ing. West v. National Council Knights and Ladies of Security. (Moa) 


§ 739. TIME FOR PAYMENT 
(2). Estoppel and waiver as to proofs or defects therein. 


When member disappears and beneficiary depends upon such disappearance 
as presumption of death, society is estopped from claiming proofs of loss 
were not sufficient, where it took position that it was not liable until 
actual death was shown, or payments made for term of expectancy. Gar- 
rison Vv. Modern Woodmen of America. (Neb.) ....... ‘ eee 


§ 791 AMOUNT OF BENEFITS. 


(1). Death benefits. 

“Eyewitness” to shooting must be one who witnessed act itself, or witnessed 
happenings and conditions at time of shooting from which its accidental 
character could be inferred. Fiedler v. Iowa State Traveling Men’s 
Ase’n (Iowa) eee eeccccecs 


(2). Benefits for disability, 

Society’s certificate must specify amount of benefit provided thereby and 
society cannot rely to reduce only definite amount specified for total dis- 
ability on certain deduction clause. Wilson v, Brotherhood of American 
Yoomen. (MO) ccocscccccccccceveccoes eeve 


§ 192. ADJUSTMENT OT LOSS. 


Where member committed suicide and beneficiary accepted half face of cer- 
tificate providing for such payment in event of suicide, held such act 
amounted to accord and satisfaction cashing of such check after 
suit for other half of principal sum, amounted to accord and satisfac- 
tion held such acceptance was accord and satisfaction though only 
part of amount claimed, amount being unliquidated and ee North 
American Union v. Montenie. (CO]O.) cccccccecccccccccccecs 


§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 


Where member of society lived with married daughter, whose husband sup- 
ported and maintained member, paid assessments and continued to so do 
after daughter’s death, husband, on being denied right to recover will be 
given equitable lien on proceeds for amount paid by him in assessments, 
with interest thereon, notwithstanding code statute as to exemption 
of benefit payable by mutual society from attachment, ete, held not to 
preclude equity from granting equitable lien on proceeds to improperly 
appointed beneficiary. Allen v. Cunningham, (Tenn.) 

Contract gives no equities against innocent beneficiary, who had paid assess- 

ments Hines v. Hines (Mich.) 


§ 796. RIGHTS OF REPRESENTATIVES TO BENEFICIARY. 


Where member of society died prior to beneficiary, beneficiary’s executors 
were entitled to proceeds of certificate, though beneficary had devised 
personal property to re chnetapen Modern Order of Praetorians v. Mer- 
riman. (Ala.) eecccccccccccccccececececeece 
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§ 797. RIGHTS OF CREDITORS. 


Voluntary payment by third person of dues and assessments in arrears 
gave such person no title to insurance such payment even if not 
voluntary could give third person no more than a lien on insurance 
money. Lyons v. Lyons. (N. oe 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 


Statute as to vexatious refusal to pay is not applicable to fraternal society. 
Olsen v. Supreme Council of Royal Arcanum (Mo.) 


§ 801 RELEASE OR DISCHARGE OF ASSOCIATION FROM LIABILITY. 


Where association relied upon payment and receipt in full procured by mem- 
bers of committee, instructions that if such committee made misrepesenta- 
tions in order to procure a receipt, plaintiff would not be bound thereby, 
was proper. Norwood v. Most Worshipful Grand oe of North Carolina 
Free and Accepted Ancient Masons. (CN. C.) ee 


(F) ACTIONS FOR BENEFITS. 


§ 802. NATURE AND FORM OF REMEDY. 


Petition for death benefits held against Netional Council and not Local 
Council where local council failed to keep itself in good standing 
to member’s prejudice, action by dependent is against it for damages, 
Gilbert v. Dalton Council No. 30, J. O. U. A. M. (Ga.) 


$ 805 RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1). In general. 


Reinstatement in society, conditioned on proof of unimpaired health and 
other conditions is inappropriate and inadequate remedy for member 
who, without suspension as required by by-laws, is denied status and 
privileges of member — Courts will not review regularity of proceed- 
ings of society in determining standing of members unless aggrieved 
member has first exhausted remedy under rules of society. Lebrecque v. 
Catholic Order of Foresters (M@.)......ccccscccccccsscsescccees Coccccces 


$ 807. CONDITIONS PRECEDENT IN GENERAL, 


Requirement that insured give notice of claim within seven days after dis- 
ability accrues, and within thirty days after recovery, is void. 
dependent Order of Puritans v. Manley. (Texas. ) 


§ 809. DEFENSES. 


Where member lost certificate in which mother was beneficiary, and obtained 
new one in which wife was beneficiary, in action on second one, it was 
not sufficient defense to show that prior to issue of second, member had 
forfeited original, in absence of showing that second was procured by 
false representations. Sovereign Camp of Woodmen of the World v. 
Akins. (Texas) 


§ 812. LIMITATIONS 


Limitations do not begin to run against action on policy of member who 
disappeared until expiration of 7 years from disappearance where bene- 
ficiaries cause of action accrues under presumption of death. Sovereign 
Camp, Woodmen of the World v. Piper. (Tex.) 

Provision that no action could be maintained unless brought within year of 
death of member held without application where death was not known 
to beneficiary within year and certificate was kept alive by regular payr 
ments. Teed v. Brotherhood of Amer. Yeomen. (Wash.) 

By-law limitation is not applicable in case of presumption of death from 
absence. Haines v. Modern Woodmen of America (Iowa) 


§ 814. PROCESS AND APPEARANCE. 


In action against faternal society citation must be served on commissioner 
of insurance. Haytian Tabernacle, International Order of. 12, Knights 
and Daughters of Tabor, v. McKinney (Tex.) 


$ 816. PLEADING. 
(1). Declaration, complaint. or petition. 


In action based on presumption of death after 7 years absence, allegations, 
though general, held sufficient to state cause of action. Sovereign Camp, 
Woodmen of the World, v. Piper. (Tex.) 

Petition for death benefits held against National Council and not Local 
Council where local council failed to keep itself in good standing 
to member’s prejudice, action by dependent is against it for damages. 
Gilbert v. Dalton Council No. 30, J. O. U. A. M. (Ga.) rr 


(2) Plea, answer. or affidavit of defense. 


Answer relying on rescission for fraud must show return or. effort to :rer 
turn insured’s payments in reasonable time after discovery. of facts. 


Grand Lodge of Brotherhood of Railroad Trainmen v. Clark. (Ind.)-.. 1 
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(3). Reply. 


It was not necessary to file reply to put in issue allegations in answer alleg- 
ing that constitution provided that no person over 60 years of age was 
eligible and that answer in application as to age of applicant was war- 
ranty. Home Protective Ass’n v. Morse. (Ark.) ..... 


(4). Issues, proof, and variance, 


In action as beneficiary in certificate, admission of evidence as to depend- 
ency was not error. Sovereign Camp of W. O. W. v. Warner (Ga.).... 


§ 816. EVIDENCE. 


§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 


Holder of certificate in benefit association is conclusively presumed to know 
its constitution and by-laws which form a part of policy. Carter v. 
Sovereign Camp, Woodmen of the World. (TOEOS.) ccccccccccccvccses 

Existence of laws, rules and regulations of society referred to in and made 
part of certificate will be presumed until proof to contrary appears.— 
where application of laws of association are, by reference, made part of 
contract of membership, they must if obtainable, be placed in evidence 
unless good and legally sufficient reason be given—where plaintiff 
claimed certificate was complete contract without such application and 
laws he had burden of overcoming presumption that society was benefi- 
cial association. Porter v. Commonwealth Casualty Co. (Pa.) 

Certificate, together with evidence that member has died and was not in 
good standing at time of death, establishes prima facie case, and if so- 
ciety relies on provisions of constitution and by-laws not endorsed on 
certificate, it has burden of proving such provisions —— plaintiff’s evi- 
dence held to meet burden placed on her by non est factum plea 
certificate and proof of death reciting that person to whom it had been 
tasued had joined subordinate lodge by adoption placed burden on society 
of proving averments of its special plea that such person had not been 
elected or introduced as required by certificate. Sovereign Camp W. O. 
W., v Burrell. (Ala.) ...0. eoce 

Burden is on defendant association to prove absence of eyewitness of * shoot- 
ing where by-law limited amount of liability for injuries causd by fire- 
arms. Fiedler v, Iowa State Traveling Men’s Ass’n (Iowa) 


(2) Matters of avoidance or forfeiture. 


Where society interposed defense that certificate is invalid and forfeited by 
reason of failure to notify of employment in extrahazardous occupation, 
burden is on it to prove invalidity. venpee Camp of Woodmen of the 
World, v. Akins (Texas.) . ecccccces 

Insurer has burden of proving that member was ‘delinquent in ‘paying dues. 
Sullivan v Supreme Council of Catholic Ben. Ass’n. a.) 

Where there was general denial of allegations in plaintiff's austin but. ex- 
press admissions of issuance of certificate and death of assured, burden 
of proof was on defendant who alleged that deceased was engaged in 
prohibited occupation at time of death. Williams v. Modern Woodmen 
of America (Mo.) coceveces 

It wag incumbent on society to introduce’ constitution and applications con- 
taining provisions against persons over 60 years of age and that answers 
to questions in application as to age constituted warranties, relied upon 
as defense. Home Protective Ass’n v. Morse. (Ark.) erecaccecos 

Where member had been sick and suspended for nonpayment of dues, au- 
thority to try him should have been shown by production of rule, regu- 
lation or by-law. Rural Home Lodge, No. 1720, Grand United Order of 
Odd Fellows, of Little Rock, v. Sea. (Ark.) .........- 

Forfeiture of certificate for failure to pay premiums was affirmative defense, 
burden to prove which was upon society. Hanheide v. Supreme Tribe 
of Ben Hur. (Mo.) ‘ . 


§ 818. ADMISSIBILITY. 
(1). In general. 


It was not error to admit testimony by defendant’s insurance solicitor that 
he had advised medical examiner of operation performed upon assured 
for appendicitis. Knights and Ladies of Security v. Shepherd. (Tex.).. 

It was competent for plaintiff to introduce original certificate with member’s 
endorsement nominating plaintiff as substituted beneficiary and also new 
certificate showing that substitution conversation between plaintiff 
and member was relevant to show status of plaintiff when initiated. 
whether member had no blood relatives living at time beneficiary first 
arrived at his home was not relevant to issue of dependency ques- 
tion to discover plaintiff's religious affillation was properly excluded as 
irrelevant. Sovereign Camp, W. O. W. v. Hoehn (Ala.) 

In action on certificate following member’s death at hands of sheriff seeking 
to arrest him, evidence of hig arrest on former occasion held inadmissi- 
bla Eminent Household of Columbian Woodmen v. Blackerby. (Ala.) 
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Admission of certificate held not error—in action on certificate, admission of 
insured’s gift to plaintiff held not error. Sovereign Camp of W. O. W. 
v. Warner :Ga.) 


(2) Misrepresentation, breach of warranty or fraud. 


Where defense was that insured misrepresented health, evidence that in 
usval course of business applicant would not have been accepted if in- 
eured had stated truth, is admissible for defendant. Sovereign Camp, 
Woodmen of the World v. Thomas, (Ky.) 


(3). Forfeiture of certificate. 


Where issue was good health of insured at time of reinstatement, all papers 
pertaining to reinstatement and advice given by officer of local lodge 
were admissible certificate of lodge physician, required by rules of 
society, was admissible objection to question to physician who ex- 
amined insured as to what he told insured, was properly sustained 
evidence that brother of insured had tuberculosis at time of reinstate- 
ment was inadmissible. ore Camp of Woodmen of the World v. 
Keefe. (Ala) ....00.. e . 


(4) Death or injury and cause thereof. 


Where it was claimed that insured committed suicide coroner’s verdict was 
inadmissible where contract did not provide it should be admitted. 
Eminent Household of Columbian Woodmen v. Matlock. (Ark.) 


§ 819. WEIGHT AND SUFFICIENCY. 
(1) In general, 


Where defense of payment and receipt in full was interposed, evidence held 
sufficient to support refusal of judgment of nonsuit and to sustain al- 
legations that presiding officer of subordinate lodge fradulently rep- 
resented that association sefused to pay full amount, when in fact he 
had orders for full payment in his possession at time. Norwood v. Most 
Worshipful Grand Lodge of North Carolina Free and Accepted Ancient 
Masons. CN. C.) 

Proof of issuance of certificate and of death established prima facie case in 
favor of beneficiary. Williams v. Modern Woodmen of America. (Mo.) 

Introduction in evidence by plaintiff’s widow of deceased husband’s certificate 
together with proof that she was husband’s widow and designated bene- 
ficiary, with proof of demand for payment of amount called for, and 
of society’s refusal to pay, made prima facie case for plaintiff. Han- 
heide v. Supreme Tribe of Ben Hur. (Mo.) . 

In action on certificate between former beneficiaries and beneficiary at time 
of member’s death, evidence held to show that member was person of 
sound mind at time she changed beneficiaries in action on certificate 
evidence held insufficient to show that issuance of new certificate chang- 
ing beneficiaries was secured through fraud or imposition. Allen v. 
Cunningham. (Tenn.) 

In action involving issue of whether defendant was an assessment life insur- 
ance company under statute or fraternal beneficiary society, defendant, 
by introducing in evidence duly certified copy of license to do buaginess as 
fraternal beneficiary society issued by proper authority, made out a 
prima facie case, that it was such a gociety under statute. Olsen v. 
Supreme Council of Royal Arcanum (Mo.) 


(2). Matters of avoidance of forfeiture. 


Evidence held to warrant findings that member was not delinquent in payment 
of monthly dues. Sullivan v. Supreme Council of Catholic Mut. Ben. 
Ass'n. (Pa.) 

Jury’s finding that insured was in good health at time of application and 
receipt of certificate, held warranted. Sovereign Camp, Woodmen of the 
World, v. Nash, (Texas.) eccce 

On issue of whether insured misrepresented health in ‘application, evidence 
held insufficient to support judgment for beneficiary. Modern Woodmen 
of America v. Atcheson. (Texas.) 

Evidence held to show that insured for some years before ‘death had suffered 
from attacks of indigestion threatening life. ee Camp, Woodmen 
of the World v. Thomas. (Ky.) 

Questions asked upon application as to whether ‘or not applicant had con- 
sulted or been attended by physician for certain diseases are material, 
and false answers operate to annul certificate; further held that finding 
of jury that insured had not consulted or been attended by physician 
within fixed time is contrary to evidence. Glasgow v. Sovereign Camip, 
W. O. W. (Kan.) 

Evidence sustained finding that insured had not changed to more hazardous 
employment. Howard v, Sovereign Camp, W. O. W. (Kan.) 


(4). Death or injury and cause thereof. 
Where something appears that can have caused death and other adequate 
cause for it is not made to appear, it may be found that cause appear- 


ing was actual cause. Cummings v. Railway Mail Ass’n. (Iowa) ...... 2138 
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$820. AMOUNT OF RECOVERY. 


§ 821. IN GENERAL. 


Petition for death benefits held against National Council and not Local 
Council where local council failed to keep itself in good standing 
to member’s prejudice, action by dependent is against it for damages. 
Gilbert v. Dalton Council No. 30, J. O. U. A. M. (G@.) ..ccccsecsceees 


§ 823. TRIAL. 


§ 825. ——- QUESTION FOR JURY. 


(1) In general. 

What is reasonable time, after learning facts, to rescind policy and return 
payments for fraud, while ordinarily question of fact is one of law when 
facts have been ascertained or are undisputed or admitted. Grand 
Lodge of Brotherhood of Railroad Trainmen v. Clark (Ind.) ateaee. 

Dependency is usually mixod question of law and fact to be determined by 
jury under proper instructions from trial judge whether trained 
nurse, able to earn own living, was dependent on member when nomi- 
nated by him as beneficiary held for jury. Sovereign Camp W. O. W. v. 
Hoehn. (Ala.) 

Denial of nonsuit in action on certificate held not reversible error. 

Camp of W. VO. W. v. Warner (Ga.)......... 

Evidence held to show conclusively absence of * eyewitness to shooting 
though there were witnesses who testified to facts observed after 
shooting from which it might have been conjectured that shooting 
was accidental. Fiedler v. Iowa State Traveling Men’s Ass’n (Iowa)... 

(2). Avoidance or forfeiture. 

Whether certificate had been invalidated by failure to pay premium held 
for jury. Royal Neighbors of America v. McCullar .(Ark.) .........+. 

Whether deceased member had defaulted assessments held for jury. Han- 
heide v. Supreme Tribe of Ben Hur. (Mo.) 

Question of overpayments sufficient to keep certificate alive held for jury. 
Olsen v. Supreme Council of Royal Arcanum (Mo.). 


(3). Death or injury and cause thereof. 

If there was evidence enough to take question whether fall caused death to 
jury, it was error to direct verdict for defendant though defendant ad- 
duced testimony by physicians that consumption caused death.—Where 
certificate insured against death due to fall but not against death from 
disease and there was evidence that insured was in better condition at 
time of fall than for long time prior thereto and subsequently was in 
much worse condition, it was question for jury whether death was due to 
fall. Cummings v. Railway Mail Ass’n. (Iowa) 

Where certificates exempted from liability for death from smallpox, evidence 
held to make question for jury as to cause of death, though proofs of 
death stated insured died of smal!pox. West v. National ooo 
Knights and Ladies of Security. (Mo.) 

Where it was contended that insured committed suicide after having at- 
tempted to shoot his wife. evidence held not as matter of law to require 
verdict for defendant. Eminent Household of Columbian Woodmen v. 
Matlock. (Ark.) 

Whether danger to which insured voluntarily exposed himself was so obvi- 
ous that no prudent man would have encountered it, held question for 
jury. Travelers’ Protective Ass'n v. Jones. (Ind.) 

Where insured had disappeared, evidence from which jury could infer that 
insured was dead at time policy was cancelled for nonpayment of dues, 
held sufficient to make case for jury without aid of letters of adminis- 
tration and letter amounting to threat of suicide which were objected 
to as improper evidence. Bergman v. Supreme Tent, Knights of Mac- 
cabees of the World. (Mo.) 


826. INSTRUCTIONS. 
(1) In general. 


Requested instruction that if member did not avail himself of every avail- 
able opportunity to become reinstated as provided by rule he lost his 
rights under certificate, held properly refused. Labrecque v. Catholic 
Order of Foresters. (Me.) 

In action on certificate, charge as to beneficiary’s right to recover held not 
erroneous. Sovereign Camp of W. O. W. v. Warner (Ga.) 


(2). Death or injury and cause thereof. 

Where it was contended that insured had committed suicide, instruction dis- 
tinguishing between voluntary act and accident and not between sane 
and ingane act held not erroneous in absence of objection or specific re- 
quest. Eminent Household of Columbian Woodmen v. Matlock. (Ark.) 

Where defense was that member met death while in violation of law, charge 
that if evidence was such that it could not be determined whether 
member had made unlawful assault, verdict should be for plaintiff, was 
erroneous. Sovereign Camp, Woodmen of the World v. Bailey. (Tex.).. 268 
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